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32d  —  Delaware  County. 

Thomas  J.  Clayton,  P.  J. 
33d  —Armstrong  County. 

Calvin  Kaybuiin,  P.  J. 
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John  Stewart,  P.  J. 
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Harry  White,  P.  J. 
41st— Juniata  County  and  Perry  County. 

Jeremiah  Lyons,  P.  J. 
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Allen  Craio,  P.  J. 
44th— Wyoming  County  and  Sullivan  County. 

Edward  M.  Dunham,  P.  J. 
45th— Lackawanna  County. 
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Cyrus  Gordon,  P.  J. 
47th — Cambria  County. 
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Arthur  G.  Olmsted,  P.  J. ;  Thomas  A.  Morrison,  J. 
40th— Centre  County. 

John  G.  Love,  P.  J. 
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John  M.  Greer,  P.  J. 
5l8t  —Adams  County  and  Fulton  County. 

Samuel  McC.  Swope,  P.  J. 
52d  —  Lebanon  County. 

Allen  W.  Ehrgood,  P.  J. 
53d  —  Lawrence  County. 

William  D.  Wallace,  P.  J. 
54th— Jefferson  County. 

John  W.  Keed,  P.  J. 
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**  "  496  Commonwealth  v.  Stahl,  O.  &  T.  Cumberland  Co.,  " 
**  ♦*  627  Commonwealth  v.  Brewing  Co.,  Q.  S.  Phila.  Co., .  ** 
♦'         "    613  Crumpton  v.  Pittsburg  Council,  O.  U.  A.  M.,  C.  P.  2, 

Allegheny  Co., «• 

2  Pa.  **  99  Gilmore  v.  Connelsville  Water  Co.,  C.  P.  Fayette  Co.,  " 
"  **  225  Hentz  v.  Boro.  of  Somerset,  C.  P.  Somerset  Co.,  .  " 
"  **  373  Duflf  V.  McDonough,  C.  P.  1,  Allegheny  Co.,  .  .  '* 
"         "    618  Meadville  Saving  Bank  Estate  (Powell's  Appeal)  C.  P. 

Crawford  Co., " 

3  Pa.  "  244  Cobson's  Estjite  Appeal,  C.  P.  2,  Phila.  Co.,  .  .  " 
•*  "    304  Commonwealth  V.  House,  Q.S.Allegheny  Co.,        .        ** 

"  398  Hill  V.  Liebig  Mfg.  Co.,  C.  P.  Lancaster  Co.,  .  .  " 
"  "    452  Mutual  Fire  Ins.  Co.  v.  Showalter,  C.  P.  Chester  Co.,     " 

"  "    475  City  of  Philadelphia  v.  Lyster,  C.  P.  4,  Phila.  Co.,        ** 

"    601  Wolf  V.  Krick  (Maurer's  Appeal),  C.  P.  Lancaster  Co.,    ** 

4  Pa.     "'    106  Mantel  Co.'s  Assigned  Estate  (Gebhart's  et  al.  Ap- 

peal), C.  P.  Lycoming  Co., ** 

*•  "  159  Commonwealth  v.  Tragic,  Q.  S.  Northumberland  Co.,  " 
»•  "  174  Dunham,  Buckley  <fc  Co.  v.  Bundle,  C.  P.WyomingCo.,  ♦* 
•'  "  243  Mease's  Appeal  (Gehrlng's  Estate),  C.  P.  Lebanon  Co.,  " 
•*  "  279  Boatwright  v.  Railway  Co.,  C.  P.  Delaware  Co.,  .  ** 
•*  "    292  Miller  v.  Lash,  C.  P.  Lebanon  Co.,  ..." 

*'  "    443  Weil  Bros.  v.  Cohn,  C.  P.  Clearfield  Co " 

"  "    631  Cominsky  v.  Railway  Co.,  C.  P.  Fayette  Co.,         .        " 

**  "    648  Snyder's  Appeal,  Q.  S.  Cumberland  Co.,    ..." 

5  Pa.  "  1  Donohugh's  Appeal,  Q.  S.  Phila.  Co.,  ..." 
•*  "    609  Stewart  v.  Jermon,  C.  P.  4,  Phila.  Co.,     ..." 
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xxvi  ALLOCATURS  ALLOWED. 

1  Pa.     **    115  Shelly  v.  Dampman,  C.  P.  Berks  Co.,  allocatur  al- 

lowed;  Superior  Court  judgment  affirmed,   174 
Pa.  495. 
"         "    578  Commonwealth  v.  Mulr,  Q.  S.  Phila.  Co.,  allocatur 
allowed;  Supeiior  Court  judgment  affirmed,  180 
Pa.  47. 

2  Pa.     **      20  Road  In  Otto  Township  (Wright's  Appeal),  Q.  S.  Mo- 

Kean  Co.,  allocatur  allowed;  Superior  Court  judg- 
ment  affirmed,  181  Pa.  390. 

3  Pa.  S.  C.  264  Commonwealth  v.  Zacharias,  Q.  S.  Phila.  Co.,  allo- 

catur allowed;  Superior  Court  judgment  affirmed, 

181  Pa.  126. 

1  Pa.     "       63  In  re  Melon  Street  (dissenting  opinion),  Q.  S.  Phila. 

Co.,  allocatur  allowed;  Superior  Court  judgment 

reversed,  182  Pa.  397. 
"         "    409  Traction  Co.  v.  Canal  Co.  (dissenting  opinion),  C.  P. 

Lackawanna  Co.,  allocatur  allowed;  Superior  Court 

judgment  reversed,  180  Pa.  636. 
"         "    587  Riverton  FeiTy  Co.  v.  Bridge  Co.,  C.  P.  2,  Allegheny 

Co.,  allocatur  allowed;  Superior  Court  judgment 

reversed,  179  Pa.  466. 

2  Pa.     "    265  Youghiogheny  River  Bridge,  Q.  S.  Fayette  Co.,  allo- 

catur allowed;  Superior  Court  judgment  reversed, 

182  Pa.  618. 

3  Pa.     "    335  AUam  v.  Penna.  R.  R,  Co.  (dissenting  opinion),  C.  P. 

4,  Phila.  Co.,  allocatur  allowed;  Superior  Court 
judgment  revei-sed,  183  Pa. 
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Donoghue's  License,     Donoghue's  Appeal. 

Liquor  law — Discretion  of  license  court. 

The  discretion  committed  to  the  license  coui*t  is  not  an  arbitrary  but 
a  judicial  discretion.  This  discretion  is  controlled  absolutely  on  some 
points  by  the  provisions  of  the  statutes  as  to  matters  of  fact,  such  as  cit- 
izenship of  the  applicant,  his  exclusive  interest  in  the  business,  etc.  On 
other  points,  such  as  fitness  of  the  applicant,  the  necessity  of  the  house, 
etc.,  it  is  to  be  exercised  in  accordance  with  the  judgment  o^  the  court 
upon  its  information  in  the  premises,  deiived  from  the  evidence,  together 
with  personal  observation  and  knowledge. 

Liquor  law — Appellate  Jurisdiction  in  reviewing  quarter  sessions. 

The  appellate  courts  possess  and  exercise  tlie  powers  of  the  King's 
Bench  and  are  authorized  to  examine  and  review  the  proceedings  of  the 
court  of  quarter  sessions,  in  any  matter  specially  committed  to  it  by  stat- 
ute, so  far  as  to  inquire  and  determine  the  extent  and  limits  of  its  power 
and  the  regularity  of  its  exercise.  The  proper  mode  of  asserting  this  jur- 
isdiction is  by  bringing  the  record  before  the  appellate  court  by  certiorari, 
which  will  enable  that  court  in  a  case  of  clear  abuse  of  discretion  to  reach 
the  difficulty. 

Liquor  law — License — Proper  discretion  of  quarter  sessions  not  review- 
able. 

The  discretion  of  the  quarter  sessions  once  properly  exercised  is  not 
reviewable ;  it  is  the  discretion  of  the  quarter  sessions,  exercised  in  the 
line  of  inquiry  directed  by  the  statute,  and  not  that  of  the  appellate  court, 
which  the  law  requires.  The  presumption  is  that  the  decree  is  judicial  and 
not  arbitrary. 

Reasons  given  by  the  lower  courts  for  refusing  a  license,  reviewable. 
Though  the  reasons  given  for  gi'unting  or  refusing  a  license  are  tech- 
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nically  no  part  of  the  record  brought  up  with  the  writ  of  certiorari,  it  by 
no  means  follows  that  they  may  not,  be  considered  by  the  appellate  court 
in  determining  whether  the  license  court  has  proceeded  according  to  law. 
These  reasons  may  be  iiled  at  any  lime  during  the  term  and  even  after 
the  filing  of  a  ceitiorari  to  remove  the  record  to  the  appellate  court.  It  is 
only  by  reviewing  the  reasons  that  the  appellate  court  can  determine 
whether  the  lower  court  has  acted  on  other  gi'ounds  than  those  defined 
by  the  statute. 

License  court  may  not  impose  conditions . 

When  it  appeal's  that  the  license  judge  has  acted  on  reasons  which 
the  law  does  not  recognize  as  valid,  his  action  stands  on  no  legal  basis 
and  it  is  the  duty  of  the  appellate  court  to  coiTCct  it. 

The  refusal  of  the  license  court  to  grant  a  license  because  the  appli- 
cant had  **  made  a  promise  last  year  not  to  apply  for  a  license  this  year  ^^ 
is  not  a  legal  reason.  For  a  court  thus  to  bargain  with  a  suitor  is  a  j)ro- 
ceeding  wholly  unwarranted  in  law  nor  is  there  any  ground  on  which  it 
may  be  recommended.  There  is  an  aspect  of  duress  in  the  action  of  the 
court  requiring  the  applicant  to  give  such  pi^omise  and  duress  by  the  court 
imposes  no  gi'eater  obligation  than  duress  by  a  private  person. 

Argued  May  3,  1897.  Appeal,  No.  46,  Oct.  T.,  1897,  by 
Jeremiah  G.  Donoghue,  from  judgment  of  Q.  S.  Phila.  Co., 
March  T.,  1897,  No  706,  refusing  a  retail  liquor  license.  Be- 
fore Rice,  P.  J.,  Willard,  Wickham,  Reedeb,  Oelady  and 
Smith,  JJ.     Reversed.    Rice,  P.  J.,  dissents. 

Petition  for  retail  liquor  license.  Before  Sulzberger  and 
McMlCHAEL,  JJ. 

It  appears  from  the  record  that  an  application  of  Jeremiah  G. 
Donoghue  for  a  retail  liquor  license  at  the  southeast  comer  of 
Eighth  and  Vine  streets,  Philadelphia,  was  filed  in  the  court  of 
quarter  sessions,  Philadelphia  county.  No.  737,  March  T.,  1896. 
This  application  was  at  first  refused  but  upon  a  petition  for  a 
rehearing  on  May  12,  1896,  an  opinion  in  writing  was  filed  as 
follows  by  WiLLSON  and  Bregy,  JJ. 

"  In  the  matters  of  the  petitions  filed  for  a  rehearing  of  appli- 
cations for  licenses  to  sell  liquor."  (There  were  a  large  num- 
ber of  such  petitions  to  which  this  general  opinion  applies, 
among  them  being  the  present  case,  No.  737,  of  March  term, 
1896.) 

So  much  of  this  opinion  as  relates  to  this  case  sets  forth  that 
the  court  is  satisfied  that  the  applicant  herein  had  made  vigor- 
ous and  unusual  efforts  to  comply  with  tlie  requirements  of  the 
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law,  and  that  any  instance  of  apparent  yiolation  had  resulted 
from  circumstances  which  made  discrimination  difficulty  that 
the  court  was  unwilling  to  refuse  license  on  the  ground  that  the 
law  had  been  violated ;  that  they  were,  however,  of  the  opinion 
that  it  would  be  to  the  advantage  of  the  immediate  locality  to 
be  relieved  from  the  existence  of  a  saloon ;  and  concludes  that 
if  the  applicant  would  file  astipulation  that  he  would  not  again 
apply  for  a  license  in  the  same  locality,  license  would  be  granted, 
"  otherwise  tlie  order  already  made  will  stand." 

On  February  6,  1897,  the  application  of  Jeremiah  G.  Dono- 
ghue  for  a  retaQ  liquor  license  at  the  same  place  was  filed  in  the 
court  of  quarter  sessions  of  Philadelphia  county,  March  term, 
1897,  No.  706,  the  application  bonds  being  in  the  usual  and 
proper  shape. 

On  March  8, 1897,  a  remonstrance  of  the  Law  and  Order 
Society  of  Philadelphia  was  filed. 

On  March  24, 1897,  order  (indorsed  on  application)  :  "  License 
refused.     C.  B.  M.,  M.  S.,  March  24, 1897." 

April  5, 1897,  official  report  of  Fred.  D.  Biddle,  official  stenog- 
rapher of  the  court  of  quarter  sessions  of  Philadelphia  county, 
certifying  the  same  to  be  a  full,  true,  accurate  and  correct 
transcript  of  the  official  stenographer's  notes  of  the  hearing  in 
the  matter  of  the  application  of  Jeremiah  G.  Donoghue  for  a 
retail  liquor  license  at  the  southeast  corner  of  Eighth  and  Vine 
streets,  on  March  28, 1897,  and  of  the  oral  opinions  of  Sxilzber- 
GER,  J.,  and  McMiCHAEL,  J.,  delivered  at  the  said  hearing. 

Certificate  and  order  of  Sulzberger  and  McMichael,  JJ. 
(appended  to  the  foregoing  report  of  official  stenographer)  : 

Approving  the  said  report  of  the  hearing  and  opinions,  and 
directing  "  that  said  report  of  both  the  hearing  and  our  opinions 
be  filed  of  record  in  the  said  matter." 

The  opinions  of  the  court  below,  stenographically  reported 
in  order  to  be  filed  of  record,  are  as  follows : 

By  Sulzberger,  J. : 

Upon  the  question  involved  in  the  application  of  Jeremiah  G. 
Donoghue  the  court  is  divided. 

I,  for  my  part,  look  upon  the  subject  in  this  manner :  This 
court  has  established  the  general  rule  that  licenses  heretofore 
granted  shall  be  renewed  unless  a  valid  remonstrance  is  filed 
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agaiiiBt  them.  A  remonstrance  lias  been  filed  against  Mr.  Dono- 
ghue.  No  evidence  has  been  offered  tending  in  any  way  to 
impeach  either  the  general  character  of  the  saloon  or  the  general 
character  of  Mr.  Donoghue,  or  the  necessity  of  the  place  for  the 
public  convenience.  Were  there  nothing  more,  it  would  there- 
fore be  simply  necessary  to  grant  the  license.  But  there  is 
something  more.  There  is  on  record  a  stipulation  filed  last 
year,  in  which  Mr.  Donoghue  wrote  and  signed  the  following 
paper : 

"  I  hereby  pledge  mjrself,  in  consideration  of  a  license  being 
granted  me  for  the  year  to  June  1, 1897,  not  to  make  applica- 
tion for  a  renewal  of  said  license  for  the  above  locality."  The 
contention  is  presented  that  the  application  this  year,  being  in 
contravention  of  the  terms  of  that  stipulation,  is  such  an  act  as 
is  inconsistent  with  the  moral  character  and  the  fitness  required 
by  the  license  law  of  1887.  In  my  opinion  the  question  lies 
deeper  than  tnat ;  it  goes  to  the  fundamental  right  of  the  citi- 
zen and  the  enjoyment  of  freedom  under  the  constitution  of 
Pennsylvania.  In  my  judgment  a  court  has  no  power  or  author- 
ity whatever  except  that  which  is  conferred  upon  it  by  the  con- 
stitution and  the  laws,  and  a  stipulation  or  a  promise  exacted 
by  a  court  not  in  conformity  to  the  constitution  and  laws,  and 
outside  of  any  authority  by  them  conferred,  is,  in  my  judgment, 
an  absolute  nullity,  and  any  act  based  upon  it  imposed  upon  a 
citizen  stands  upon  no  higher  ground  than  an  act  or  condition 
unlawfully  imposed  by  a  private  person.  I  am  of  the  opinion, 
therefore,  that  we  erred  last  year  in  imposing  this  stipulation, 
and  that  the  stipulation  should  be  stiicken  from  the  record  as  a 
paper  of  no  validity.  It  follows  necessarily  that  if  the  act  is 
null  it  can  have  no  legal  effect  upon  the  character  of  the  appli- 
cant. Not  that  a  refined  kind  of  ethics  would  refrain  from 
criticising  him  for  not  complying  with  this  stipulation,  even 
though  it  should  not  have  been  exacted  from  him.  But  I  take 
it  that  the  provision  of  the  act  of  1887,  requiring  that  a  person 
applying  for  a  license  for  the  sale  of  liquors  at  retail  shall  be  a 
citizen  of  the  United  States,  of  temperate  habits,  and  good  moral 
character,  is  not  to  be  understood  as  setting  up  the  highest  ethi- 
cal character.  It  means  good  moral  character  as  it  is  used 
among  men  in  the  ordinary  business  of  life,  not  that  high  type 
which  ought  to  form  the  ideal  of  e ver}^  virtuous  person.    I  would 
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therefore  grant  the  license ;  but,  as  my  learned  colleague  does 
not  agree  with  me  in  that  conclusion,  for  reasons  which  he  will 
presently  state  himself,  the  license  must  be  refused. 

By  McMiCHAEL,  J. : 

In  my  opinion  this  license  should  be  refused.  The  act  of 
1887  was  passed  for  the  public  good.  The  object  of  the  legis- 
lature was  the  public  good,  and  the  gain  or  loss  of  the  tavern 
keeper  is  a  secondary  consideration,  material  chiefly  as  a  motive 
for  a  proper  compliance  with  the  law.  These  are  the  words  of 
a  great  jurist,  and  well  express  what  the  intention  of  the  legis- 
lature was  in  the  passage  of  this  act.  [In  passing  upon  the 
requirements  of  an  applicant  the  act  provides,  "  that  licenses 
for  the  sale  of  vinous,  spirituous,  malt,  or  brewed  liquor  at  retail, 
in  quantities  not  exceeding  one  quart,  shall  be  issued  to  citizens 
of  the  United  States  of  temperate  habits  and  good  moral  char- 
acter," and  without  expressing  any  opinion  upon  the  right  of 
this  court  to  impose  stipulations,  I  cannot  consider  a  citizen  of 
the  United  States  one  of  good  moral  character  who  voluntarily 
files  a  stipulation  that  he  will  not  apply  again  for  the  succeed- 
ing year  before  this  court,  and  in  violation  of  that  agreement 
does  make  an  application  for  a  license.  I  do  not  decide  this  on 
high  ethical  grounds,  though  I  am  inclined  to  think  that  the 
education  the  old  Peraians  gave  their  children,  *'  to  ride  and 
shoot  and  tell  the  truth,"  is  the  best  training  that  men  may  have ; 
but  I  decide  it  under  the  requirements  of  the  act  of  assembly, 
which  puts  the  burden  upon  me,  as  one  of  the  judges  of  this 
court,  of  entering  a  deliberate  judgment,  if  I  consent  to  grant 
this  license,  that  a  man  is  a  man  of  good  moral  character  who 
breaks  a  promise  voluntarily  obtained,  or  voluntarily  offered — 
for  I  cannot  agree  that  this  court  exercised  duress  upon  the  citi- 
zen. It  may  have  exceeded  its  constitutional  power,  for  I  have 
grave  doubts  whether  this  court  has  the  right  to  put  any  such 
stipulation  upon  an  applicant  for  a  license.  But  when  a  man 
has  made  a  promise  last  year  not  to  apply  for  a  license  this  year, 
and  has  come  into  court  with  an  application  for  a  license  in  vio- 
lation of  that  promise,  my  judgment  and  my  judicial  opinion  is 
that  he  is  not  a  man  of  good  moral  character  as  contemplated 
by  the  act  of  assembly.]  [2] 

Upon  the  question  of  the  stipulation  I  have  no  desire  at  this 
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time  to  dissent  from  my  learned  colleague.  On  the  contrary,  I 
am  inclined — while  we  do  not  decide  that  question  now — to 
accede  to  what  he  has  said  upon  that  question. 

Sulzberger,  J. :  It  is  therefore  understood  that  we  do  not 
now  decide  upon  the  validity  of  stipulations  referring  to  the 
conduct  of  the  business.  Our  decision  here  only  refers  to  the 
validity  of  stipulations  referring  to  some  act  to  be  done  or  re- 
frained from  after  the  expiration  of  the  license. 

April  7,  1897,  appeal  of  Jeremiah  G.  Donoghue  from  the 
judgment  of  the  said  court  of  quarter  sessions  to  the  Superior 
Court  of  the  commonwealth  of  Pennsylvania. 

Errors  assigned  were  (1)  in  refusing  a  retail  liquor  license 
applied  for.  (2)  In  refusing  a  retail  liquor  license  as  applied 
for  for  the  reasons  set  forth  in  the  opinion  of  McMichael,  J., 
filed  of  record  in  the  matter  of  the  application  for  said  license 
in  the  following  words  (reciting  a  portion  of  the  opinion  of 
McMichael,  J.,  as  set  out  in  brackets  above).  (3)  In  deciding 
that  the  stipulation  filed  by  Jeremiah  G.  Donoghue  that  he 
would  not  apply  again  for  the  succeeding  year  before  the  li- 
cense court  was  his  voluntary  act.  (4)  In  deciding  that  the 
appellant  is  not  a  man  of  good  moral  character  within  the 
meaning  of  the  act  of  assembly,  when  no  evidence  was  presented 
or  allegation  miade  which  justified  such  decision.  (5)  In  de- 
ciding that  the  act  of  applying  for  a  license  after  having 
previously  filed  a  stipulation  agreeing  not  to  do  so,  is  per  se 
conclusive  evidence  that  the  appellant  is  not  of  good  moral 
character. 

Henry  J,  McCarthy^  with  him  Leonard  R,  Fletcher^  for  appel- 
lant.— Any  order,  ruling,  remark  or  charge  of  the  court  below 
made  in  the  cause  when  properly  authenticated,  becomes  a  part 
of  the  record  and  is  reviewable  as  such :  Act  of  May  24, 1887, 
P.  L.  199. 

This  court  has  repeatedly  considered  and  reviewed  the  opin- 
ion of  the  court  below  as  part  of  the  record  in  cases  of  appeal 
from  the  judgment  of  courts  of  quarter  sessions  refusing  liquor 
licenses.  Dobemeck's  Appeal,  1  Pa.  Superior  Ct.  99 ;  Gross's 
License,  1  Pa.  Superior  Ct.  640 ;  Lauck's  Appeal,  2  Pa.  Su- 
perior Ct  63 ;  Babb's  License,  2  Pa.  Superior  Ct.  38. 
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The  Supreme  Court  has  also  considered  and  reviewed  as  part 
of  the  record  on  appeal,  or  certiorari,  the  opinion  of  the  court 
of  quarter  sessions'  judge  refusing  a  liquor  license :  Johnson's 
License,  165  Pa.  316;  Kelminski's  License,  164  Pa.  231; 
Liquor  Licenses,  Appeal  of  Thomas,  169  Pa.  111. 

The  error  complained  of  is  apparent  on  the  record. 

In  filing  a  stipulation  not  to  again  apply  for  a  license  the 
present  petitioner  was  under  a  sort  of  moral  duress :  Railroad 
Co.  V.  Coal  Co.,  79  111.  121 ;  Railroad  Co.  v.  Pattison,  41  Ind. 
312;  Railroad  Co.  v.  Stiner,  61  Ala.  659;  Swift  Co.  v.  U.  S., 
Ill  U.  S.  22. 

That  particular  instances  cannot  be  shown  in  order  to  prove 
bad  character  is  a  proposition  laid  down  by  Greenleaf,  and  sup- 
ported by  authority :  1  Greenleaf  on  Evidence,  55 ;  Engleraan 
V.  State,  2  Ind.  91 ;  People  v.  MUgate,  6  Cal.  127 ;  Carter  v. 
Com.,  2  Va.  Cases,  169 ;  Sorrelle  v.  Craig,  9  Ala.  534 ;  Vernon 
V.  Tucker,  80  Md.  456 ;  Commonwealth  v.  Rogers,  133  Mass. 
158. 

Letvis  D.  Fa/Z,  for  appellee. — The  only  record  to  be  considered 
here  is  the  petition  and  decree :  Carlson's  license,  127  Pa.  330 ; 
Com.  V.  Kerns,  2  Pa.  Superior  Ct.  59. 

The  opinion  of  the  court  or  its  reasons,  does  not  form  any 
part  of  the  record  unless  it  is  embodied  in  the  decree :  Carlson's 
License,  127  Pa.  330;  Gemas'  License,  169  Pa.  43;  Thomas' 
Appeal,  169  Pa.  Ill ;  Dobemeck's  License,  1  Pa.  Superior  Ct. 
99,  637 ;  Com.  v.  Kerns,  2  Pa.  Superior  Ct.  59 ;  Lauck's  Ap- 
peal, 2  Pa.  Superior  Ct.  53 ;  Babb*s  License,  2  Pa.  Superior 
Ct.  88. 

The  court  need  not  give  any  opinion  or  any  reasons :  Toole's 
Appeal,  90  Pa.  376 ;  Quinton's  Appeal,  169  Pa.  115 ;  Com.  v. 
Kerns,  2  Pa.  Superior  Ct.  59. 

The  petitions,  pro  and  con,  are  not  matters  of  record,  but  in 
the  nature  of  evidence  for  the  information  of  the  conscience  of 
the  court  hearing  the  case :  Fowler's  License,  2  Pa.  Superior 
Ct.68. 

The  matter  of  stipulations  or  agreements  is  ably  discussed  by 
Judge  Habe  in  Gerstlauer's  License,  5  Dist.  Rep.  97. 

As  to  the  morality.  That  must  be  left  to  the  discretion  of 
the  court  of  quarter  sessions  and  will  not  be  retried  or  reviewed 
by  this  court.    This  has  been  decided  many  times. 
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Opinion  by  Smith,  J.,  July  23, 1897 : 

There  never  has  been  any  question,  under  the  statute  regulat- 
ing the  sale  of  liquor  at  retail  through  licenses  granted  by  the 
courts,  respecting  the  rights  of  the  applicant  for  license  and  the 
power  of  the  court.  The  subject  was  carefully  reviewed  in 
Schlaudecker  v.  Marshall,  72  Pa.  200,  with  reference  to  the 
laws  then  in  force,  and  again  in  Raudenbusch's  Petition,  120 
Pa.  328,  in  which  the  act  of  May  13, 1887,  was  first  considered 
by  the  Supreme  Court.  The  views  set  forth  in  these  cases  have 
since  been  repeatedly  affirmed :  Sparrow's  Petition,  138  Pa.  116 ; 
(Jross's  License,  161  Pa.  344 ;  Mead's  License,  161  Pa.  375 ; 
American  Brewing  Co.'s  License,  161  Pa.  378;  Kelminski's 
License,  164  Pa.  231.  The  applicant  has  no  absolute  right  to 
a  license,  though  complying  with  all  the  statutory  requirements. 
He  has  a  right  to  a  hearing  and  a  decision  on  his  application. 
When  the  court  has  lieard  and  decided,  its  whole  duty  is  per- 
formed. The  license  judge  is  not  required  to  give  reasons  for 
his  decision :  Toole's  Appeal,  90  Pa.  376 ;  Ostertag's  Petition, 
144  Pa.  426.  He  is  not  bound  to  set  out  legal  reasons  for  his 
action;  he  is  only  bound  to  have  them :  Gross's  License,  supra, 
Dean,  J.  Where  the  record  shows  a  hearing  and  a  decision, 
adequate  reasons  will  be  presumed.  *'The  act  of  assembly 
has  provided  means  by  which  the  conscience  of  the  court  may 
be  informed  of  the  facts ;  it  may  hear  petitions,  remonstrances,- 
or  witnesses,  and  we  have  no  doubt  the  court  may  in  some  in- 
stances act  of  its  own  knowledge:"  Eaudenbusch's  Petition, 
supra,  Paxson,  J. 

The  course  of  proceeding  is  thus  concisely  stated  by  McCoL- 
LUM,  J.,  in  Kelminski's  License,  supra.  "  The  application  for 
a  license  must  conform  to  the  provisions  of  the  statute  under 
which  it  is  made,  and  there  must  be  a  hearing  upon  it  at  a  time 
fixed  by  a  rule  or  standing  order  of  the  court,  when  the  appli- 
cant, and  all  persons  objecting  to  his  application,  may  be  heard 
by  evidence,  petition,  I'emonstrance  or  counsel.  It  is  the  duty 
of  the  court  to  receive  and  consider  petitions,  in  addition  to  that 
of  the  applicant,  for  and  against  the  application,  and  to  refuse 
the  license  whenever,  in  its  opinion,  liaving  due  regard  to  the 
number  and  character  of  the  petitioners,  the  same  is  not  neces- 
saiy  for  the  accommodation  of  the  public,  or  the  applicant  is 
not  a  fit  person  to  have  it.    It  is  obvious  therefore  that  in  form- 
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ing  the  opinion  on  which  the  grant  or  refusal  of  a  license  should 
rest,  the  petitions  for  and  against  it  cannot  be  entirely  ignored. 
They  must  be  fairly  considered  in  connection  with  whatever 
may  legitimately  affect  the  exercise  of  the  discretion  with  which 
the  court  is  clothed  in  respect  to  the  application.  The  law  evi- 
dently contemplates  action  by  the  court  in  accordance  with  the 
knowledge  it  has  of  the  chai-acter  of  the  applicant  and  the  needs 
of  the  locality  in  which  he  pi*oposes  to  carry  on  business  under 
the  license^  but  this  action  is  not  necessarily  founded  upon  the 
knowledge  derived  exclusively  from  the  evidence  and  petitions 
produced  on  the  hearing.  It  may,  and  sometimes  very  properly 
does,  act  of  its  own  knowledge  obtained  from  observation  of  the 
applicant  and  acquaintance  with  the  district.  If  the  court,  from 
such  observation  and  acquaintance,  knows  that  the  applicant  is 
not  a  fit  person,  or  that  his  house  is  not  necessary  for  the  ac- 
commodation of  the  public,  the  license  may  be  refused  on  such 
knowledge,  although  the  petitions  present  a  prima  facie  case  for 
it"  The  applicant  may  also  be  required  to  appear  in  person 
at  the  hearing,  and  for  his  failure  so  to  do  the  license  may  be 
refused :  Wheelin's  Case,  134  Pa.  664.  '*  The  mere  appear- 
ance of  an  applicant  for  license  may  be  sufficient  to  satisfy  the 
judge  that  he  is  not  a  fit  person  to  keep  a  public  house: "  Rau- 
denbusch's  Petition,  supra,  Paxson,  C.  J. 

The  requirements  of  the  act  of  May  13,  1887,  relate  both  to 
the  petitioner  and  his  place  of  business.  As  to  the  petitioner, 
it  must  appear  that  he  is  a  citizen  of  the  United  States,  of  tem- 
perate habits,  and  good  moiul  character,  and  a  fit  person  to 
receive  a  license;  that  he  is  not  in  any  manner  pecuniarily 
interested  in  the  sale  of  liquor  at  any  other  place  in  the  county ; 
that  he  is  the  only  person  in  any  manner  pecuniarily  interested 
in  the  business  asked  to  be  licensed,  and  his  petition  must  aver 
that  no  other  person  shall  be  so  interested  during  the  continu- 
ance of  the  license.  It  must  further  appear  from  the  petition 
whether  the  applicant  has  had  a  license  revoked  during  the  pre- 
ceding year ;  and,  after  a  revocation  for  *'  permitting  the  custom- 
ary visitation  of  disreputable  persons,  or  keeping  a  disorderly 
house,"  or  on  conviction  of  more  than  one  offense  against  the 
statute,  he  cannot  again  be  licensed.  As  to  the  place,  it  must 
be  "  necessary  for  the  accommodation  of  the  public  and  enter- 
tainment of  strangers  and  travellers,"  and  must  not  be  "  any 
room  where  groceries  are  sold  at  wholesale  or  retail." 
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As  to  the  nature  and  scope  of  the  discretion  committed  to 
the  license  court,  it  is  not  an  arbitrary  but  a  judicial  discretion. 
"  In  the  cases  in  which  our  license  legislation  has  been  con- 
sidered there  is  a  concurrence  of  opinion  that  the  discretion 
which  the  court  of  quarter  sessions  has  in  passing  upon  appli- 
cations for  license  is  judicial  in  its  nature,  and  should  be  exer- 
cised with  due  regard  to  the  petitions  and  evidence,  in  each  case. 
An  arbitrary  refusal  to  thus  exercise  it  frustrates  the  legislative 
purpose,  and  disregards  the  plain  duty  laid  upon  the  court  by  the 
law  makers.  A  decree  founded  on  such  refusal  ought  thei^efore 
to  be  set  aside : "  Kelminski's  License,  supra,  McCollum,  J. 
*'  If  a  judge  should  refuse  a  license  because  in  his  opinion  the 
law  authorizing  a  license  is  a  l)ad  law,  or  if  he  should  grant  all 
licenses  because  he  believed  the  law  wrong  as  tending  to  confer 
a  privilege  on  a  special  few,  in  either  case  there  would  be  no 
exercise  of  judicial  discretion ;  both  would  be  the  mere  despotic 
assertion  of  arbitrary  will  by  one  in  power : "  Gross's  License, 
supra,  Dean,  J.  This  discretion  is  controlled  absolutely  on 
some  points  Tby  the  provisions  of  the  statute  as  to  matters  of  fact, 
such  as  the  citizenship  of  the  applicant,  his  exclusive  interest 
in  the  business,  etc.  On  other  points,  such  as  the  fitness  of  the 
applicant,  the  necessity  for  the  house,  etc.,  it  is  to  be  exercised 
in  accordance  with  the  judgment  of  the  court,  upon  its  informa- 
tion in  the  premises,  derived  from  the  evidence,  together  with 
personal  observation  and  knowledge.  It  does  not  extend  to 
the  granting  of  a  license  when  the  case  falls  short  of  the  statu- 
tory requirements,  nor,  on  the  other  hand^  to  the  refusal  of  a 
license  for  reasons  wholly  unrelated  to  the  conditions  fixed  by 
the  statute,  when  these  have  been  complied  with  by  the  appli- 
cant. 

With  respect  to  the  powers  of  the  appellate  court  in  the  prem- 
ises, as  was  said  by  Chief  Justice  Paxson,  in  Pollard's  Petition, 
127  Pa.  507:  "  We  are  in  no  doubt  as  to  our  power  to  revise  the 
proceedings  below  upon  this  writ  [of  certiorari].  This  court 
possesses  and  exercises  the  powers  of  the  King's  Bench,  and  it 
was  said  of  them  by  the  late  Judge  Shabswood,  in  Commis- 
sioners' Appeal,  57  Pa.  452 :  *  It  is  beyond  all  question  that, 
under  these  extensive  powers,  this  court  is  authorized  to  exam- 
ine and  review  the  proceedings  of  the  court  of  quarter  sessions, 
in  any  matter  specially  committed  to  it  by  statute,  so  far  as  to 
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inquire  and  determine  the  extent  and  limits  of  its  power  and 
the  regularity  of  its  exercise.  It  is  equally  clear  that  the  proper 
mode  of  asserting  this  jurisdiction  is  by  bringing  the  record  of 
its  proceedings  before  us  for  inspection  by  writ  of  certiorari.' 
Upon  the  writ  of  certiorari  we  may  review  the  proceedings  so 
far  as  to  see  whether  they  have  kept  within  the  limits  of  the 
powers  thus  conferred,  and  have  exercised  them  in  conformity 
with  law."  And  later,  in  Johnson's  License,  165  Pa.  315,  it  was 
said  :  "  In  a  clear  case  of  an  abuse  of  discretion,  a  certiorari  to 
bring  up  the  record  for  review  might  enable  us  to  reach  the 
difficulty: "    Williams,  J. 

While  the  revisory  power  of  the  appellate  court  in  these  cases 
is  undoubted,  what  may  be  considered  in  reviewing  them  has 
at  times  been  made  a  question.  The  writ  of  certiorari  brings 
up  only  the  record,  consisting  of  the  petition  and  order.  The 
appellate  court,  therefore,  cannot  examine  the  evidence,  and 
review  the  case  on  the  merits.  "  If  the  court  has  in  a  lawful 
manner  performed  the  duty  imposed  upon  it,  it  is  not  our  busi- 
ness to  inquire  whether  it  has  made  a  mistake  in  its  conclusions 
of  fact.  Whether  the  same  facts  induce  in  our  minds  the  same 
belief  as  in  that  of  the  court  below,  as  to  the  character  of  the 
applicant,  or  other  material  averments^  is  wholly  immaterial ; 
it  is  the  discretion  of  the  court  of  quarter  sessions,  not  ours, 
that  the  law  requires.  If  the  record  shows  that  the  decree  was 
had  after  hearing  at  a  time  fixed  by  rule  or  standing  order,  the 
presumption  is,  the  decree  is  judicial  and  not  arbitrary,  and  this 
presumption  is  not  rebutted  by  an  argument  from  evidence  that 
the  court  ought  to  have  reached  a  different  conclusion : "  Gross's 
License,  supra,  Deak,  J.  If  the  license  judge  "refuses  or 
neglects  to  hear  we  may  enjoin  upon  him  the  perfonnance  of 
that  duty ;  but  when  he  has  heard  and  decided,  we  cannot 
require  him,  except  in  extreme  cases,  to  lay  his  modes  of  reason- 
ing and  his  moral  standards  before  us,  that  we  may  revise  his 
discretion  and  substitute  our  own  : "  Knarr's  Petition,  127  Pa. 
554,  Williams,  J.  "  All  we  can  do  is  to  see  that  the  license 
court  has  proceeded  according  to  law  : "  Collam's  Petition,  134 
Pa.  561,  Paxson,  C,  J. 

Though  the  reasons  given  for  granting  or  refusing  a  license 
are  technically  no  part  of  the  record  brought  up  with  the  writ 
of  certiorari,  it  by  no  means  follows  that  they  may  not  be  con- 


Digitized  by  VjOOQIC 


12  DONOGHUE'S  LICENSE. 

Opinion  of  the  Court.  [5  Pa.  Superior  Ct. 

sidered  by  the  appellate  court  in  determining  whether  the  license 
court  "  has  proceeded  according  to  law."  On  the  contrary,  the 
Supreme  Court  has  not  only  made  these  reasons  the  basis  of  its 
judgement  in  reviewing  the  record,  but  has  declared  that  they 
may  properly  be  filed  at  any  time  during  the  term,  and  even 
after  the  filing  of  a  certiorari  to  remove  the  record  to  the  appel- 
late court:  Pollard's  Petition,  127  Pa.  507;  Am.  Br.  Co.'s  Pe- 
tition, 161  Pa.  378 ;  Mead's  License,  161  Pa.  375.  In  Thomas's 
Appeal,  169  Pa.  Ill,  it  was  said,  Per  Curiam :  "  The  record 
shows  that  the  case  was  heard,  considered  and  decided  by  the 
learned  court  below,  and  that  the  license  was  refused  on  the 
ground  that  in  the  opinion  of  the  court  it  was  not  necessary. 
It  is  true  it  was  the  individual  opinion  of  the  judge  upon  which 
this  action  was  taken,  but  we  have  so  many  times  held  that 
such  opinion  may  be  the  basis  of  decision  that  we  regard  the 
subject  as  settled,  and  do  not  deem  it  necessary  to  review  the 
cases  or  to  change  them."  We  have  examined  the  record  in 
that  case,  and  observe  one  feature  of  the  proceedings  not  appear- 
ing in  the  report.  The  order  was  thus  indorsed  on  the  bond : 
*'  February  18, 1895,  after  hearing,  the  sureties  on  the  within 
bond  are  approved,  and  the  license  as  prayed  for  is  refused.  See 
opinion  filed."  The  opinion  was  entirely  distinct  from  the  oi*der 
and  contained  a  discussion  of  the  facts  of  the  case  and  of  the 
law,  with  the  reason  for  refusing  the  license  referred  to  by  the 
Supreme  Court. 

Whatever  the  judicial  view  of  the  reasons  in  relation  to  the 
record,  it  is  only  by  reviewing  them  that  the  appellate  court 
can  determine  whether  the  lower  court  has  acted  on  other 
grounds  than  those  defined  by  the  statute.  If  they  are  not  re- 
viewable there  is  no  way  of  correcting  a  decision  by  the  license 
judge  based  on  grounds  which  the  law  does  not  recognize  as 
valid.  A  convincing  reason  for  reviewing  them  is  suggested 
by  Chief  Justice  Paxson,  upon  the  refusal  of  a  license  in  Pros- 
pect Br.  Co.'s  Petition,  127  Pa.  523:  "If  the  record  does  not 
disclose  the  reason  for  the  refusal,  it  would  be  impossible  to  re- 
view the  action  of  the  court  below,  either  upon  a  writ  of  certi- 
orari or  other  process,  no  matter  how  illegal  or  arbitrary  tlie 
action  of  the  court  might  be,  or  how  vast  the  intei^ests  that  are 
thus  stricken  down.  As  to  such  matters  a  quarter  sessions 
judge  would  sit  as  absolute  a  despot  as  the  emperor  of  China." 
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The  ground  on  which  the  reasons  have  been  reviewed  hy  the 
Supreme  Court  is  suggested,  rather  than  expressed,  in  several 
eases.  In  Toole's  Appeal,  90  Pa.  376,  a  license  having  been 
refused  without  reasons  given,  it  was  said,  Per  Curiam :  "  The 
grant  or  refusal  of  a  license  is  entirely  within  the  discretion  of 
the  court.  On  the  face  of  the  record,  we  see  no  evidence  of  the 
abuse  of  the  discretion."  In  Conway's  Petition,  1  Atlantic 
727  ;  1  Cent.  Rep.  148,  upon  a  similar  refusal  coupled  with  a 
refusal  to  file  reasons,  it  was  said.  Per  Curiam :  *'  Much  must 
be  left  to  the  discretion  of  the  court  to  which  an  application  is 
made  for  license  to  sell  liquor.  Nothing  is  shown  in  this  case 
to  prove  that  discretion  was  not  reasonably  and  properly  exer- 
cised." In  Am.  Br.  Co.'s  License,  161  Pa.  378,  where  a  license 
was  refused  for  the  reason  that  it  was  not  necessary,  and  the 
questions  presented  were  substantially  those  disposed  of  in 
Mead's  License,  supra,  it  was  said :  "  For  reasons  given  in  that 
case,  and  in  the  opinion  of  the  court  »ent  up  with  the  record  in 
this  ca»e^  we  think  the  learned  judge's  refusal  of  the  application 
was  in  the  exercise  of  a  sound  legal  discretion,  and  therefore 
not  reviewable  here :  "  Sterrett,  C.  J.  In  Mead's  License,  a 
wholesale  license  was  refused^  and  the  court  below,  in  an  opinion 
subsequently  filed,  after  a  review  of  the  authorities  and  the  evi- 
dence in  the  case,  said  :  "  We  were  clearly  of  opinion  that  there 
was  no  necessity  for  more  than  two  wholesale  licenses  in  Du- 
Bois,  and  thatttie  applicants  were  not  fit  persons  to  whom  such 
license  should  be  granted,  and  having  had  a  due  regard  to  the 
number  and  character  of  the  petitioners  for  said  license,  and 
considering  the  facts  and  information  had  and  obtained  as  afore- 
said, the  best  interests  of  the  community  and  of  the  county  at 
large,  and  exercising  what  the  court  considered  sound  discre- 
tion, the  application  was  refused."  Of  this  the  Supreme  Court 
said :  "  If  this  is  not  the  exercise  of  a  sound  discretion  such  as 
is  contemplated  by  the  act  of  1891,  and  the  decisions  of  this 
court,  we  are  unable  to  say  what  is  meant  by  the  expression. 
....  The  right  of  the  judges,  in  granting  licenses  such  as  that 
in  question,  to  exercise  their  discretion,  cannot  be  doubted;  but, 
being  a  legal  discretion,  it  should  be  exercised  wisely,  and  not 
arbitrarily.  As  was  said  in  the  case  last  cited  (Raudenbusch's 
Petition,  supra),  *A  judge  who  refuses  all  applications  for 
L'cense,  unless  for  cause  shown,  errs  as  widelyas  the  judge  who 
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guints  all  applications.*  We  have  no  doubt  the  dii^cretion  exer- 
cised in  this  case  was  both  wise  and  sound : "  Stebbett,  C.  J. 
Jn  Kelminski's  License,  supra,  a  retail  license  was  refused,  the 
court  below  saying :  "  The  proofs  are  altogether  in  favor  of  the 
applicant,  and  if  this  was  an  application  for  a  wholesale  house, 
we  should  feel  bound  in  view  of  Johnson's  License,  156  Pa. 
322,  to  grant  it.  It  is,  however,  a  retailer's  application,  and, 
being  without  knowledge  or  the  means  of  knowledge,  other  than 
that  afforded  by  the  petitions  filed,  we  simply  refuse  the  license 
as  per  indorsement  thereon.'*  The  Supreme  Court  there  said : 
"  An  arbitrary  refusal  to  grant  a  license  to  sell  liquors  at  retail 
is  on  the  same  footing  as  a  like  refusal  to  grant  a  license  to  sell 
them  at  wholesale.  The  plainly  expressed  puipose  of  the  legis- 
lation in  relation  to  both  is  to  restrain  and  regulate  the  sale  of 
vinous  and  spirituous,  malt  and  brewed  liquors,  or  any  admixture 
thereof.  While  there  are  two  classes  of  licenses  provided  for 
in  this  legislation,  the  proceedings  to  obtain  them  are  practically 
the  same  in  each  class,  and  so  is  the  discretion  which  the  court 
of  quarter  sessions  has  in  respect  to  the  grant  or  refusal  of 
them.  .  .  . 

**  It  seems  the  court  thought  its  discretion  in  relation  to  the 
grant  of  a  wholesale  license  was  not  the  same  as  in  an  applica- 
tion for  a  retail  license.  In  other  words  it  was  of  the  opinion 
that  the  latter  might  be  arbitrarily  refused  while  the  former 
could  not  be.  We  think  there  is  no  warrant  in  law  for  such  a 
distinction  as  this.  If  it  once  existed  it  was  removed  by  tlie 
Act  of  June  9, 1891,  P.  L.  257.  It  follows  from  these  views 
that  the  decision  of  this  court  in  Johnson's  License  is  applicable 
to  the  case  at  bar,  and  that  upon  the  admitted  facts  the  license 
should  have  been  granted: "  McCollum.  J. 

With  the  exception  contained  in  section  4  of  the  act  of  June  9, 
1891,  "That  the  provisions  of  this  section  as  to  whether  the 
place  to  be  licensed  is  necessary  shall  not  apply  to  a  brewer  or 
distiller,"  the  subject-matter  with  respect  to  which  the  discre- 
tion of  the  license  court  is  to  be  exercised  is  now  uniform  as  to 
all  licenses. 

The  principle  on  which  the  reasons  given  by  the  court  below 
may  be  reviewed  by  the  appellate  court  appears  obvious.  Being 
assigned  as  the  ground  of  the  decision,  they  are  to  be  examined 
in  order  that  it  may  appear  whether  the  discretion  exercised  by 
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the  court  has  been  judicial  or  arbitrary ;  whether  there  has  been 
an  abuse  of  discretion ;  whether  in  short,  the  court  '*  has  pro- 
ceeded according  to  law."  Where  no  reasons  are  given,  the 
presumption  is  that  the  court  performed  its  duty  according  to 
law :  Gross's  License,  supra.  But  when  reasons  are  set  out  as 
the  basis  of  the  decision  they  must  be  of  a  character  recognized 
in  law  as  valid,  such  as  the  lack  of  any  of  the  requisites  pre- 
scribed by  statute  to  entitle  the  applicant  to  a  license.  The 
absence  of  any  of  these  is  to  be  determined  by  the  license  judge 
from  the  evidence,  or  from  his  own  knowledge,  and  we  cannot 
review  his  conclusions  of  fact  in  the  premises.  He  is  to  decide 
the  application  upon  his  knowledge  or  judgment  as  to  the 
existence  or  nonexistence  of  the  conditions  fixed  by  the  legis- 
lature. When  he  does  this,  he  exercises  a  judicial  discretion ; 
when  he  acts  on  reasons  having  no  relation  to  these  conditions, 
he  exercises  an  arbitrary  discretion.  The  word  "  arbitrary  "  in 
this  connection  is  used  in  no  offensive  sense,  but  to  signify  a 
decree  based  on  reasons  other  than  tliose  indicated  by  the  stat- 
ute: Pollard's  Petition,  supra.  When  the  license  judge  de- 
parts from  the  line  of  inquiry  fixed  by  law,  and  bases  his  action 
on  reasons  wholly  irrelevant  under  the  statutory  requirements, 
he  passes  beyond  the  scope  of  judicial  discretion.  The  assign- 
ment of  such  reasons  proves  the  absence  of  the  legal  reasons  he 
is  bound  to  have,  and  the  action  based  on  them  is  an  abuse  of 
discretion,  being  not  judicial  but  arbitiar}%  An  abuse  of  dis- 
cretion is  not  a  proceeding  according  to  law,  but  is  contrary  to 
law.  Such  a  proceeding  obviously  belongs  to  the  class  of 
"extreme  cases,"  in  which  it  Avas  pointedly  intimated  by 
Mr.  Justice  Williams,  in  Knarr's  Petition,  supra,  the  discre- 
tion of  the  license  court  may  be  re^dsed  and  that  of  the  appel- 
late court  substituted.  When  it  appears  that  the  license  judge 
has  acted  on  reasons  which  the  law  does  not  recognize  as  valid, 
his  action  stands  on  no  legal  basis  and  it  is  the  duty  of  tlie 
appellate  court  to  correct  it.  It  is  on  this  principle,  apparently, 
that  the  Supreme  Court  has  reviewed  the  decrees  of  the  license 
courts ;  affirming  them  in  the  absence  of  anything  showing  an 
abuse  of  discretion,  or  when  the  reasons  given  show  a  judicial 
exercise  of  discretion ;  reversing  them,  and  substituting  its  own 
discretion  for  that  of  the  license  court,  when  it  appears  from 
the  reasons  given  that  the  latter  court  has  not  proceeded  ac- 
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cording  to  law,  but  has  abused  the  discretion  committed  to  it 
by  a  departure  from  the  standard  created  by  the  statutory  pro- 
visions. 

The  action  of  this  court,  in  reviewing  the  proceedings  of  the 
license  courts,  has  been  governed  by  the  same  principle :  Dob- 
emeck's  License,  1  Pa.  Superior  Ct.  99 ;  Brewing  Co.'s  Appeal, 

1  Pa.  Superior  Ct.  627 ;  Doberneck's  Appeal,  1  Pa.  Superior 
Ct.  637 ;  Gi'oss's  License,  1  Pa.  Superior  Ct.  640;  Babb's  License, 

2  Pa.  Superior  Ct.  88 ;  Lauck's  Appeal,  2  Pa.  Superior  Ct.  63 ; 
Kern's  Appeal,  2  Pa.  Superior  Ct.  59 ;  Fowler's  License,  2  Pa. 
Superior  Ct.  63. 

Further  review  of  the  cases  on  this  subject  is  unnecessary. 
In  more  than  thirty,  the  decree  of  the  license  court  is  affirmed, 
either  because,  in  the  absence  of  reasons,  no  abuse  of  discretion 
appears,  or  because  the  reasons  given  exhibit  an  exercise  of  judi- 
cial discretion,  in  conforming  to  the  statutory  tests.  The  in- 
stances in  which  the  decree  is  reversed,  for  reasons  showing  an 
abuse  of  discretion,  are  upon  the  petitions  of  Pollard,  127  Pa. 
507 ;  Prospect  Brewing  Co.,  127  Pa.  523 ;  Johnson,  156  Pa. 
322 ;  Kelminski,  164  Pa.  231 ;  Gemas,  169  Pa.  43 ;  Dobemeck, 
1  Pa.  Superior  Ct.  99 ;  Babb,  2  Pa.  Superior  Ct.  38.  Examples 
of  both  classes  have  already  been  cited  at  sufficient  length  to 
illustrate  the  application  of  the  principle  on  which  the  decisions 
of  the  appellate  court  have  rested. 

The  validity,  in  law,  of  the  reasons  given  for  refusing  a  license 
in  the  present  case — that  is  to  say,  the  natui-e  of  the  discretion 
exercised  by  the  license  court — remains  to  be  considered.  One 
of  the  two  judges  composing  the  court  was  of  opinion  that  the 
license  should  be  granted,  while  the  assent  of  the  other  was 
withheld,  for  the  reason,  as  stated  by  him,  that  the  applicant 
had  "  made  a  promise  last  year  not  to  apply  for  a  license  this 
year,"  and  the  present  application  was  in  disregard  of  that  prom- 
ise. Though  not  expressly  stated,  it  is  to  be  implied  that  the 
promise  was  made  to  the  court,  in  consideration  of  the  grant  of 
a  license  last  year.  For  a  court  thus  to  bargain  with  a  suitor 
is  a  proceeding  wholly  unwarranted  by  law,  nor  is  there  any 
ground  on  which  it  may  be  commended.  Such  a  practice  intro- 
duces matters  not  contemplated  by  the  statute.  It  is  not  a 
statutory  requirement  that  an  applicant  for  license  shall  agree 
not  to  apply  a  second  time.    Had  the  appellant's  application 
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last  year  been  rejected,  and  a  refusal  to  promise  not  to  apply 
again  assigned  as  the  reason,  a  more  arbitrary  and  a  less  judi- 
cial exercise  of  discretion  could  scarcely  be  imagined.  The 
right  to  make  successive  applications  from  year  to  year  is  with- 
out legal  restriction,  and  the  constitution  provides  that  all  courts 
shall  bo  open,  and  right  and  justice  administered  without  sale, 
denial  or  delay.  The  right  to  ask  at  any  time  for  a  license  rests 
on  the  ground  of  compliance  with  the  legal  requirements,  and 
eacji  application  should  be  decided  solely  with  reference  to  the 
conditions  existing  when  it  is  heard.  If  these  are  such  as  to 
entitle  the  applicant  to  a  license,  it  should  be  granted ;  if  not, 
it  should  be  refused ;  and  in  either  case  without  reference  to 
the  applicant's  action  respecting  a  future  application.  If  there 
is  such  a  compliance  with  the  statutory  provisions  that  a  license 
should  be  granted,  neither  an  apprehension  that  it  might  become 
improper  to  grant  a  license  a  year  later,  nor  a  promise  by  the 
applicant  on  a  former  hearing,  not  to  make  another  application, 
can  be  recognized  as  a  legal  reason  for  refusing  it.  Nor  can  we 
concur  in  the  view  of  the  dissenting  license  judge,  growing  out 
of  the  reason  given  for  rejecting  tiie  present  application,  that 
the  applicant's  disregard  of  the  promise  referred  to  stamps  his 
moral  character  as  bad.  Had  the  promise  been  purely  voluntary, 
it  would  have  been  in  effect  only  an  expression  of  his  intention, 
with  no  legal  ground  for  holding  him  to  its  observance ;  and 
such  declaration  of  intention  not  being  required  by  law,  there 
IB  as  little  ground  for  holding  him  to  it  when  imposed  by  the 
court.  The  distinguished  counsel  for  the  appellant  has  logically 
demonstrated  that  there  is  an  aspect  of  duress  in  the  action  of 
the  court  requiring  the  applicant  to  give  such  a  promise ;  and 
duress  by  the  court  imposes  no  greater  obligation  than  duress 
by  a  private  person :  Horstman  v.  Kaufman,  97  Pa.  147.  We 
are  unable  to  perceive  any  element  of  moral  turpitude  in  the 
nonobservance  of  a  promise  exacted  without  warrant  of  law,  or 
to  regard  it  as  exhibiting  a  lack  of  the  good  moral  character 
which  the  statute  requires  of  an  applicant  for  a  license.  Asid^ 
from  this  promise,  there  was  no  evidence  before  the  court  as  to 
the  applicant's  moral  character,  and  there  is  no  assertion  that 
the  dissenting  license  judge  acted  on  personal  knowledge  of  it. 
We  must  regard  the  reason  given  for  refusing  the  license  as  in- 
sufficient under  the  statute,  and  as  showing  the  exercise  of  an 
Yoh.  V— 2 
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arbitrary  instead  of  a  judicial  discretion.  The  disienting  judge 
having  based  his  refusal  solely  on  this  reason,  it  must  be  as- 
sumed that  no  other  exists ;  and  as  the  reason  given  for  reject- 
ing the  application  is  without  validity  in  law,  it  follows  that 
the  license  should  have  been  granted. 

The  order  refusing  a  license  in  this  case  is  reversed,  and  it  is 
ordered  that  a  license  be  issued  by  the  court  below  as  prayed 
for  upon  payment  by  the  applicant  of  the  license  fees  fixed 
by  law. 

Rice,  P.  J.,  Dissenting. 

I  concur  fully  with  my  brethren  that  the  act  of  the  petitioner 
in  applying  for  a  license  notwithstanding  the  stipulation  filed 
by  him  the  year  before  was  not  an  immoral  act,  and  therefore 
did  not  of  itself  show  him  not  to  be  a  man  of  good  moral 
character.  But  I  am  unable  to  assent  to  the  order  about  to  be 
made  for  the  following  reasons  : 

First.  Where  an  appeal  is  a  mere  substitute  for  a  certiorari 
the  opinion  of  the  court  below  especially  if  not  referred  to  in 
the  order  or  decree  as  containing  the  reasons  for  its  action,  is 
not  brought  up  for  review  and  is  not  before  us  for  any  purpose ; 
it  is  not  part  of  the  record.  Although  it  must  be  conceded  that 
this  rule  has  apparently  been  departed  from  in  rare  instances, 
yet  I  maintain  that  it  is  sustained  by  the  great  weight  of 
authority.  A  fortiori  the  oral  remarks  of  the  judges  made  on 
the  hearing  in  the  court  below  are  not  part  of  the  record 
although  afterwards  reduced  to  writing  and  filed  by  their  direc- 
tion. But,  second,  even  if  there  is  enough  on  the  face  of  the 
record  to  warrant  us  in  reversing  the  order,  it  seems  to  me  that 
looking  at  the  whole  proceeding  as  disclosed  in  the  official  report 
of  the  hearing  the  reversal  should  not  be  accompanied  by  an 
imperative  direction  to  grant  the  license ;  for  we  have  no  means 
of  knowing  what  testimony  might  have  been  offered  if  the  hear- 
ing had  not  been  practically  closed  by  the  ruling  of  the  court 
upon  the  only  question  considered  by  the  judges. 
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Charles  Corbet  v.  Oil  City  Fuel  Supply  Company,  Ap- 
pellant. 

EqttUy  praeUce — Equity  rules^JudgmerU  on  demurrer. 

When  a  demun*er  is  oveiTuled  the  defendant  shall  be  assigned  to 
answer  the  bill  within  a  period  to  be  fixed  by  the  court  unless  the  de- 
murrer shall  be  construed  by  the  court  to  have  been  for  vexation  and  delay 
and  to  have  been  frivolous  or  unfounded. 

Equity  practice — Demurrer— Leave  to  answer  over— Injunction. 

The  court  below  overruled  a  demurrer  and  granted  an  injunction 
against  a  gas  company  compelling  specific  performance  as  prayed  for  in 
the  bill.  The  appellate  court  while  overruling  the  demuiTer  gives  leave 
to  answer  over  but  permits  the  preliminaiy  injunction  to  stand  to  preserve 
the  status  quo,  inasmuch  as  no  material  injury  can  arise  before  final  hear- 
ing by  so  doing. 

Argued  May  4, 1897.  Appeal,  No.  184,  April  T.,  1897,  by 
defendant,  from  decree  of  C.  P.  Jefferson  Co.,  Sept.  T.,  1896, 
No.  2,  overruling  demurrer  and  sustaining  special  injunction. 
Before  Rice,  P.  J.,  Willabd,  Wickham,  Beavbb,  Rwkdkr, 
Oblady  and  Smith,  J  J.    Reversed. 

Bill  for  injunction.    Before  Greer,  P.  J. 

The  plaintiff's  bill  set  up  that  he  had  contracted  for  a  supply 
of  fuel  gas  from  defendant  company  at  a  specific  price  for  so 
long  as  he  might  desire  to  continue  the  use  thereof,  with  power 
to  cancel  the  contract  If  the  supply  became  deficient;  that  de- 
fendant company  refused  to  carry  out  the  contract  and  shut  off 
the  supply  of  gas  from  defendant's  house  and  office ;  that  there 
was  no  other  source  from  which  to  obtain  the  supply  of  ga«; 
that  his  house  and  office  were  equipped  for  natural  gas  and  that 
the  injury  and  damage  done  and  threatened  were  incapable  of 
ascertainment  and  that  he  would  suffer  irreparable  injurj% 
Defendant  company  filed  a  demurrer  to  plaintiff's  bill,  setting 
forth  the  following  reasons : 

First.  The  contracts  upon  which  plaintiff's  bill  is  founded, 
being  revocable  at  the  pleasure  of  the  plaintiff,  a  court  of  equity 
has  no  jurisdiction  to  decree  specific  performance. 

Second.  The  plaintiff's  bill  is  not  sufficient  to  support  a 
decree  for  equitable  relief. 
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The  court  below  overruled  tlie  demurrer  and  made  a  prelimi- 
nary injunction  directing  the  defendant  company  to  reconnect 
its  service  with  plaintiffs  establishment  and  refrain  from  cut- 
ting off  his  supply.    Defendant  appealed. 

Errors  assigned  among  others  were  (1)  In  not  dismissing 
phiintiff's  bill.  (2)  In  entering  definitive  decree  after  over- 
ruling its  demurrer  instead  of  requiring  defendant  to  answer 
under  the  equity  rules.  (3)  In  not  sustaining  the  defendant's 
first  reason  for  its  demurrer,  reciting  same.  (4)  In  not  sus- 
taining defendant's  second  reason  for  its  demurrer,  reciting 
same.     (5)  In  overruling  demurrer. 

R.  McSweeny  and  B,  M.  Clarky  with  them  Geo.  W.  Means^ 
for  appellant. 

(7.  Z.  Gordon^  for  appellee. 

Opinion  by  SMirH,  J.,  July  23, 1897  : 

Under  section  37  of  the  equity  rules,  wlien  a  demurrer  is 
overruled,  the  defendant  shall  be  assigned  to  answer  the  bill 
within  a  period  to  be  fixed  by  the  court.  In  default  of  such 
answer,  the  bill  shall  be  taken  pro  confesso  and  a  decree  made 
accordingly.  Such  decree  shall  also  be  made  when  the  court 
deems  the  demurrer  to  have  been  for  vexation  and  delay,  and 
to  have  been  frivolous  or  unfounded. 

In  Sewickley  v.  Gas  Co.,  154  Pa.  539,  the  court  overruled  a 
demurrer  and  entered  a  decree  against  the  defendant.  This  was 
afl&rmed  by  the  Supreme  Court  without  discussion.  The  bill, 
indeed,  exhibited  a  right  in  the  plaintiff  so  obvious  as  to  leave 
tlie  demurrer  utterly  without  foundation,  thus  justifying  the 
decree.  In  R.  R.  Co.  v.  R.  R.  Co.,  171  Pa.  284,  the  demurrer 
was  sustained  by  the  court  below.  On  appeal  it  was  overruled, 
and  a  decree  entered  against  the  defendants  by  the  Supreme 
Court,  in  an  opinion  in  which  the  frivolous  and  unfounded 
character  of  the  demurrer  was  most  cogently  demonstrated  by 
Mr.  Justice  Dean.  A  demurrer  entirely  groundless,  as  in  those 
cases,  must  be  regarded  as  intended  only  for  vexation  and 
delay. 

In  the  present  case,  while  the  demurrer  was  properly  over- 
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ruled,  we  cannot  regard  it  as  so  manifestly  unfounded  and  friv- 
olous as  to  justify  a  decree  pro  confesso  as  the  penalty  for  what 
must  be  deemed  an  error  of  judgment  in  employing  it.  With- 
out intimating  anything  as  to  the  merits  of  the  case,  we  think 
the  defendant  should  have  an  opportunity  of  making  a  defense 
by  answer.  In  such  defense,  all  matters  of  law,  affecting  the 
merits  of  the  bill,  may  be  set  up  as  effectually  as  on  demurrer. 
Yet  as  no  material  injury  can  arise  from  preserving  the  status 
quo,  the  injunction,  so  far  as  necessary  for  this  purpose,  will  be 
allowed  to  stand  until  final  hearing  and  decree. 

The  decree  is  reversed,  the  demurrer  is  overruled  and  it  is 
ordered  that  the  defendant  answer  the  bill  within  such  reason- 
able time,  after  the  return  of  the  record,  as  shall  be  fixed  by  the 
court  below,  and  that  the  order  made  by  the  court  below 
August  31,  1896,  for  the  restoration  of  the  status  quo  as  it 
existed  immediately  before  the  service  of  gas  was  discontinued, 
be  continued  and  remain  in  force  until  the  final  determination 
of  the  cause,  the  costs  to  await  the  final  decree. 


Jennie  Hoehle  v.  Allegheny  Heating  Company,  Appel- 
lant. 

AeUons — Tort  arising  from  contractual  relations. 

It  is  a  well  settled  proposition  that  in  certain  relations  duties  are  im- 
posed, the  breach  of  which  is  regarded  as  a  tort,  thoagh  the  relations 
themselves  are  formed  bj  contract,  and  the  contract  may  cover  the  same 
ground. 

Tort— Cause  of  action — Negligent  service  of  a  public  corporation. 
Companies,  like  telegraph,  telephone,  gas  and  other  such  companies 
which  have  received  from  public  authority  franchises  which  also  provide 
for  the  accommodation  of  the  general  public,  owe  a  duty  to  serve  all  per- 
sons who  make  proper  application  for  such  service  and  who  comply  with 
Bach  reasonable  rules  as  may  be  fixed  and  make  such  reasonable  compen- 
sation as  may  be  required.  A  refusal  or  neglect  to  render  such  service 
when  asked  or  contracted  for  may  give  a  cause  of  action  ex  delicto. 

Tort — Cause  of  action — Negligence  of  gas  company. 

The  negligent  failure,  by  a  natural  gas  company,  to  supply  fuel  gas, 
the  same  being  suddenly  cut  off  without  notice,  to  the  damage  of  the  health 
of  one  of  its  customers,  gives  a  cause  of  action  for  tortious  injury  whicli  is 
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not  dependent  upon  a  specific  contract  nor  subject  to  be  defeated  by  proof 
that  there  was  a  contractual  relation  between  the  parties. 

Proxknale  caus^— Question  for  jury. 

PlaintiflPs  husband  convalescent  from  typhoid  fever  suffered  a  relapse 
into  pneumonia  from  which  he  died,  immediately  after  defendant  com- 
pany had  wrongfully  cut  off  the  fuel  gas  whereby  the  patient's  room  had 
become  suddenly  chilled.  Held^  that  the  breach  of  duty  in  turaing  off  the 
gas  was  not  so  I'emote  a  cause  of  the  husband's  death  as  required  binding 
instiiictions  for  the  defendant ;  the  question  whether  defendant's  negli- 
gence was  the  proximate  cause  of  the  injury  was  for  the  jury  under  all  the 
circumstances  of  the  case. 

Argued  April  12, 1897.  Appeal,  No.  27,  April  T.,  1897,  by 
defendant,  from  judgment  of  C.  P.  No.  8,  Allegheny  County, 
May  Term,  1892,  No.  384,  on  verdict  for  plaintiff.  Before 
Rice,  P.  J.,  Willabd,  Wickham,  Beaver,  Keedee,  Oblady 
and  Smith,  J  J.    AflBrmed. 

Trespass  to  recover  damages  for  death  of  plaintiff's  husband 
claimed  to  have  resulted  from  defendant's  alleged  negligence* 
Before  Kennedy,  P.  J. 

Plaintiff,  with  her  husband,  lived  in  the  city  of  Allegheny 
and  their  house  was  heated  by  means  of  natural  gas  which  it  is 
the  business  of  the  defendant  company  to  supply  as  fuel.  The 
company  having  occasion  to  make  some  alterations  or  repairs 
along  their  line,  turned  off  the  gas  on  a  November  morning. 
Notice  was  given  to  the  customers  generally,  but  defendant 
failed,  negligently  as  it  was  alleged,  to  give  notice  to  the  plain- 
tiff. Her  husband,  convalescing  from  an  attack  of  typhoid  fever, 
was  sitting  in  a  room  heated  by  defendant's  gas ;  suddenly,  be- 
cause of  the  turning  off  the  gas,  the  room  became  cold,  the  hus- 
band was  attacked  with  a  chill  and  as  the  result,  the  physician 
testified,  a  few  days  thereafter  he  died. 

The  defendant  submitted  the  following  points,  all  of  which 
were  refused:  1.  Under  the  pleadings  and  evidence  in  this  case 
the  verdict  should  be  for  the  defendant.  2.  The  damages  claimed 
in  this  case  are  not  such  as  naturally  flowed  from  the  breach  of 
contract.  3.  No  recovery  can  be  had  because  the  injury  com- 
plained of  is  too  remote. 

Verdict  and  judgment  for  plaintiff  for  $445.42.  Defendant 
appealed. 


Digitized  by  VjOOQIC 


HOEHLE  V.  HEATING  CO.  23 

1897.]  Assignment  of  En-ow— Arguments. 

Error%  asnffned  were  (1-8)  the  refusal  of  defendant's  points, 
reciting  same.  (4)  Error  in  charging  the  jury  as  follows :  "  If 
you  find  a  verdict  at  all  for  the  plaintiff,  the  only  element  of 
damages  for  your  consideration  will  be  the  loss  of  wages,  and 
this  the  counsel  claim  only  to  be  entitled  to  during  the  time  of 
lier  widowhood.  It  is  shown  that  her  husband  died  in  Novem- 
ber, 1891,  and  she  was  married  again,  according  to  the  certifi- 
cates from  Butler  county,  in  December,  1892,  a  little  over  a 
year — about  thirteen  months.  She  says  herself  that  she  was  not 
married  for  seventeen  months.  The  counsel  for  plaintiff  claim 
only  for  the  loss  of  the  man's  earnings  or  wages  that  would 
come  to  her  during  that  time,  or  during  the  time  of  her  widow- 
hood, and  if  entitled  to  anything,  she  would  not  be  entitled  to 
the  whole  of  his  wages,  because  he  must  be  maintained  out  of 
those  wages,  but  only  the  wages  that  would  come  to  her  for  the 
support  of  herself  and  family  during  this  time." 

J.  H.  Beal^  with  him  W.  B.  Rodgers^  for  appellant. — The 
plaintiff's  action  is  brought  in  trespass,  while  her  right  to  rer 
cover  rests  upon,  and  the  damages  she  seeks  to  recover,  are  for 
an  alleged  breach  of  contract;  therefore,  the  action  should  be 
assumpsit,  and  the  plaintiff  was  not  entitled  to  recover :  Cooley 
on  Torts,  p.  2 ;  Russell  &  Co.  v.  Abstract  Co.,  87  Iowa,  233 ; 
Rich  V.  Railroad  Co.,  87  N.  Y.  382 ;  Railway  Co.  v.  Roemer,  1 
Tex.  Civ.  App.  191. 

The  damages  are  too  remote :  Swanson  v.  Crandall,  2  Pa.  Su- 
perior Ct.  85 ;  Hobbs  v.  Railway  Co.,  10  Q.  B.  Ill ;  Car  Co.  v. 
Barker,  4  Col.  344 ;  Eschback  v.  Hughes,  7  Misc.  Rep.  172 
(N.  Y.  1894)  ;  Scheffer  v.  Railway  Co.,  105  U.  S.  249;  Fair- 
banks  v.  Kerr,  70  Pa.  86 ;  Allegheny  v.  Zimmerman,  95  Pa. 
287 ;  Railway  Co.  v.  Trich,  117  Pa.  390. 

Rody  P.  Marshall^  with  him  Thos.  M.  Marshall^  for  appellee. — 
As  was  stated  in  a  recent  case,  "  The  act  of  1885  declares  the 
transportation  and  supply  of  natural  gas  to  be  a  public  use,  con- 
fers upon  the  corporations  organized  under  its  provisions  the 
right  of  eminent  domain,  and  requires  them  to  furnish  natural 
gas  to  consumers  along  their  lines : "  McDevitt  v.  The  Gas  Com- 
pany, 160  Pa.  367 ;  Dungan  v.  Read,  167  Pa.  393. 

A  case  exactly  like  tJie  present  one,  and  in  which  all  the 
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points  mised  in  this  case  were  decided,  has  been  lately  decided 
by  the  Supreme  Court  of  Indiana.  It  is  James  B.  Coy  v.  The 
Indianapolis  Gas  Co. 

See  also  Rushville  v.  Gas  Co.,  182  Ind.  575 ;  Gibbs  v.  Gas 
Co.,  130  U.  S.  396. 

Generally  the  question  of  proximate  cause  is  for  the  jury : 
Fairbanks  v.  Kerr,  70  Pa.  86 ;  Leliigh  Valley  Railroad  Co.  v. 
McKeen,  90  Pa.  122 ;  Pennsylvania  Railroad  v.  Hope,  80  Pa. 
373. 

Opinion  by  Rice,  P.  J.,  July  23, 1897  : 

A  tort  is  generally  defined  to  be  "  a  wrong  independent  of 
contract,"  but  this  broad  definition,  when  coirectly  understood, 
is  entirely  consistent  with  the  well  settled  general  proposition 
that  in  certain  relations  duties  are  imposed,  the  breach  of  which 
is  regarded  as  a  tort,  though  the  relations  themselves  are  formed 
by  contract,  and  the  contract  may  cover  the  same  ground. 
"  Thus  "  says  Judge  Cooley,  "  the  general  duties  of  a  common 
carrier  are  prescribed  by  law,  and  a  failure  in  performance  is  a 
tort,  though  there  is  in  every  case  of  the  delivery  of  property 
for  carriage  an  express  or  implied  contract  covering  the  terms. 
The  case  is  similar  as  between  the  innkeeper  and  his  guest  as 
regards  the  goods  the  one  intrusts  to  the  other  for  keeping,  and 
between  the  professional  man  and  liis  patient  or  his  client,  as  to 
whom  the  relation  itself  imposes  the  duty  of  integrity  and  fidel- 
ity in  respect  to  all  dealings  which  come  within  it : "  Cooley 's 
Elements  of  Torts,  25.  "  In  like  manner,"  said  the  Supreme 
Court  of  Indiana,  in  a  recent  well  considered  case  strikingly 
similar  to  the  present  in  its  facts,  "  it  has  been  held  that  tele- 
graph, telephone,  water,  and  other  like  companies,  that  have 
received  from  public  authority  franchises  which  also  provide  for 
the  accommodation  of  the  general  public,  owe  a  duty  to  serve 
all  persons  who  make  proper  application  for  such  service,  and 
who  comply  with  such  reasonable  rules  as  |nay  be  fixed  and  make 
such  reasonable  compensation  as  may  be  inquired.  Persons  or 
corporations  enjoying  such  public  franchises,  and  engaged  in 
such  public  employment,  are  held  in  return  to  owe  a  duty  to  the 
public  as  well  as  to  all  individuals  of  that  public  who,  in  com- 
pliance with  established  customs  or  rules,  make  demand  for  the 
beneficial  use  of  the  privileges  and  advantages  due  to  the  pub- 


Digitized  by  VjOOQIC 


HOEHLE  v.  HEATING  CO.  26 

1897.]  Opinion  of  the  Court. 

lie  by  reason  of  the  aid  so  given  by  public  authority : "  Coy  v. 
Indianapolis  Gas  Coi,  Supreme  Court  of  Indiana,  January,  1897. 
Hence  it  was  held  that  a  complaint  in  an  action  of  tort  was  not 
demurrable  which  alleged  the  defendant  gas  company  contracted 
to  furnish  gas  for  plaintiff's  house  ;  that  relying  thereon,  plain- 
tiff made  no  other  arrangement  for  heat ;  that  during  severe 
winter  weather  while  plaintiff's  child  was  sick,  defendant  failed 
to  supply  the  gas ;  that  defendant  was  notified  of  the  failure, 
as  requii-ed  by  the  contract,  and  also  of  the  child's  sicknes*^,  and 
plaintiff's  vain  efforts  to  get  fuel  elsewhere ;  that  after  plain- 
tiff's failure  to  get  fuel  from  any  soui-ce  the  house  became  so 
cold  that  the  child  died  by  reason  of  the  low  temperature,  and 
that  its  death  was  approximately  caused  by  defendant's  breach 
of  the  contract.  The  duty  of  an  employer  to  furnish  his  em- 
ployee with  suitable  appliances  arises  by  implication  of  law  out 
of  the  relations  of  the  parties  whether  there  be  an  express  con- 
tract covering  the  case  or  not,  and  a  breach  of  that  duty  whereby 
the  employee  is  injured  and  suffers  damages  is  a  tort :  Romber- 
ger  V.  Henry,  167  Pa.  814.  The  relation  between  a  bailor  and 
bailee  of  property  for  hire  has  its  origin  in  contract,  but  inde- 
pendently of  the  contract  the  law  imposes  duties  as  to  the  care 
and  the  return  of  the  property,  for  the  breach  of  which  an  action 
ex  delicto  may  be  maintained :  Dungan  v.  Read,  167  Pa.  893. 
Illustrations  might  be  multiplied  indefinitely  but  it  is  iinneces- 
Bary.  The  defendant  company  was  engaged  in  the  business  of 
supplying  natural  gas  as  a  fuel  to  residents  of  the  city  of  Alle- 
gheny, through  pipes  laid  under  the  public  highways.  It  under- 
took to  furnish  gas  to  heat  the  plaintiff's  house,  and  it  is  not 
intimated  that  she  had  failed  to  comply  with  any  reasonable  reg- 
ulation of  the  company  necessary  to  entitle  her  to  a  continuance 
of  the  supply.  From  the  nature  of  the  business,  and  out  of 
the  relation  thus  established  between  the  parties,  the  law,  inde- 
pendently of  the  contract,  implied  certain  duties  on  the  part  of 
the  company.  A  breach  of  its  duty  by  turning  off  the  supply 
of  gas  in  cold  weather  capriciously  or  without  reasonable  notice 
or  attempt  to  give  notice  to  the  plaintiff,  when  such  notice  was 
possible,  followed  up  by  a  neglect  or  refusal  to  turn  it  on  upon 
being  notified  and  requested  to  do  so,  was  a  distinct  wrong,  and 
the  right  to  recover  compensation  for  the  tortious  injury  was 
neither  dependent  upon  the  existence  of  a  specific  contract  nor 
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subject  to  be  defeated  by  proof  that  there  was  a  contractual 
relation  between  the  parties.  To  say  that  the  failure  to  give 
notice  to  the  plaintiff,  as  it  was  given  to  other  consumers  who 
received  their  supply  from  the  same  main,  was  due  to  the  mis- 
take of  the  company's  servants  in  supposing  that  her  house  was 
connected  with  another  main  is  no  answer.  It  was  the  com- 
pany's duty  to  know  with  which  main  her  house  was  connected. 
Its  mistake  was  due  to  its  own  negligence.  A  wrongful  or 
malicious  intent  is  not  an  essential  element  of  the  tort  com- 
plained of.  If  a  man  will  set  about  actions  attended  with  risk 
to  others  the  law  casts  on  him  the  duty  of  care  and  competence. 
It  is  equally  immaterial  that  the  defendant  may  have  bound 
himself  to  do  the  act  or  to  do  it  competently.  The  undertaking 
if  undertaking  there  was  in  that  sense  is  but  the  occasion  and 
inducement  of  the  wrong.  From  this  root,  says  the  learned 
writer,  from  whom  we  are  quoting,  we  have,  as  a  direct  growth 
the  whole  modem  doctrine  of  negligence :  Pollock  on  Torts, 
433.  Applying  these  principles  to  the  facts  of  the  present  case 
the  action  was.  properly  brought  in  tort. 

The  defendant's  remaining  propositions'  are  as  follows: 
(1)  The  damages  which  the  plaintiff  seeks  to  recover,  namely, 
for  the  death  of  her  husband,  are  too  remote — they  were  not  the 
natural  and  probable  consequence  of  the  defendant's  breach  of 
contract  or  duty ;  (2)  even  if  such  breach  did  in  the  least  con- 
tribute to  cause  the  death  of  the  plaintiff's  husband  it  was  not 
the  efficient  and  proximate  cause ;  (3)  in  any  event  there  was 
no  testimony  to  show  that  the  turning  off  the  gas  was  the  cause 
either  proximate  or  remote,  of  her  husband's  death,  and,  there- 
fore, the  court  should  have  directed  a  verdict  for  the  defend- 
ant. These  propositions  may  be  considered  together.  The 
facts  as  alleged  by  the  plaintiff  were  that  her  husband  had  been 
taken  ill  on  October  27, 1891,  and  was  threatened  with  typhoid 
fever  or  typhoid  pneumonia;  that  on  November  3d  he  had  so  far 
recovered  that  his  physician  deemed  it  unnecessary  to  make 
further  visits,  and  gave  him  permission  to  sit  up  on  the  follow- 
ing day ;  that  he  sat  up  on  November  4th  for  a  short  time,  and 
on  November  6th  arose  about  eight  o'clock ;  that  about  half 
past  eight  the  gas  was  turned  off  without  warning,  and  he  went 
back  to  his  bed ;  that  the  plaintiff  made  ineffectual  efforts  to 
learn  from  the  company  the  reason  why  the  gas  was  turned  off, 
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and  to  have  it  turned  on  again ;  that  failing  in  these  she  bor- 
rowed coal  from  a  neighbor  and,  about  ten  o'clock,  as  soon  as  it 
was  possible  to  make  necessary  changes  in  the  grate,  kindled  a 
coal  fire ;  that  in  the  meantime  before  the  change  could  be  made, 
the  room  had  become  cooled ;  that  about  eleven  o'clock  her  hus- 
band took  a  chill,  pneumonia  symptoms  developed  at  once,  and 
from  that  time  he  gradually  grew  worse  iintil  November  14th 
when  he  died.  The  attending  physician  testified  that  the  effect 
of  such  a  change  of  temperature  upon  a  man  in  his  condition  at 
that  time  would  very  likely  be  to  "  develop  what  he  got — pneu- 
monia." There  was  no  intervening  agency  and  no  evidence  of 
negligence  in  the  treatment  of  the  disease,  and  whether  it  was 
caused,  or  a  relapse  from  a  convalescent  condition  was  caused, 
by  this  sudden  chilling  of  the  room  was  a  question  for  the  jury. 
The  thing  that  was  likely  to  happen  did  happen,  and  there  is  no 
other  probable  cause  of  its  happening  disclosed  in  the  evidence. 
To  require  absolutely  positive  testimony  of  the  causal  connec- 
tion between  the  chilling  of  the  room  and  the  disease  which 
terminated  in  death  in  order  to  carry  the  question  to  the  jury 
would  be  to  require  medical  men  to  possess  omniscience.  The 
case  of  Davies  v.  McKnight,  146  Pa.  610  is  in  point.  In  an 
action  for  causing  the  death  of  a  person  by  unlawfully  furnish- 
ing liquor  to  him,  the  testimony  tended  to  show  that  the  de- 
ceased in  consequence  of  intoxication  so  caused,  fell  into  a 
gutter  of  water  and  became  thoroughly  chilled ;  that  he  at  once 
became  sick,  exhibiting  symptoms  of  bronchitis,  and  after  two 
or  three  days  symptoms  of  pneumonia.  On  appeal  it  was  held, 
that  the  immediate  cause  of  death  being  pneumonia,  and  there 
being  medical  testimony  tending  to  show  that  the  exposure 
would  be  likely  to  cause  pneumonia  the  question  of  the  cause 
of  death  was  for  the  jury.  "  It  is  not  easy,"  said  the  court,  "in 
a  case  of  this  kind,  to  trace  with  absolute  certainty  the  death 
to  its  proximate  cause.  But  the  liquor  was  undoubtedly  the 
proximate  cause  of  his  falling  into  the  gutter  and  the  consequent 
exposure,  and  it  was  for  the  jury  to  find  whether  the  attack  of 
pneumonia  was  the  result  of  the  exposure ;  in  other  words  a 
continuous  causation  from  the  furnishing  of  the  Uquor."  So 
here  the  medical  testimony  was  as  positive  as  the  nature  of  the 
question  upon  which  the  witness  was  asked  to  testify  would 
permit,  and  was  uncontradicted.     No  man,  however  great  h^ 
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knowledge  of  medical  science,  could  swear  with  absolute  cer- 
tainty that  the  relapse  of  the  patient  was  caused  by  the  sudden 
change  of  the  temperature  of  the  room,  but  under  all  the  testi- 
mony there  was  such  strong  probability  that  it  was  the  cause 
that  the  court  could  not  do  otherwise  than  submit  the  question 
to  the  jury.  There  remains  the  question  whether  it  was  the 
proximate  cause  of  death.  The  doctrine  as  to  remote  and 
proximate  cause  as  held  in  Pennsylvania  has  been  thus  stated 
in  many  cases.  "  In  determining  what  is  proximate  cause  the 
true  rule  is  that  the  injury  must  be  the  natural  and  probable 
consequence  of  the  negligence ;  such  a  consequence  as  under 
the  surrounding  circumstances  of  the  case  might  have  been 
foreseen  by  the  wrong  doer  as  likely  to  flow  from  his  act:" 
Hoag  V.  R.  R.  Co.,  86  Pa.  293 ;  Pass.  Ry.  Co.  v.  Trich,  117  Pa. 
890 ;  Swanson  v.  Crandall,  2  Pa.  Superior  Ct.  86,  and  cases  there 
cited.  Some  stress  is  laid  on  the  fact  that  the  company  had  no 
knowledge  of  the  illness  of  the  plaintiff's  husband.  But  had 
they  a  right  to  act  on  the  assumption  that  all  the  consumers  of 
gas  for  fuel  were  in  sound  health  and  therefore,  able  to  endure 
the  change  of  temperature  without  ill  results  ?  Clearly  not 
This  is  not  a  case  where  the  defendant's  negligence  concurred 
with  something  extraordinary  or  unusual  to  produce  the  result. 
It  was  the  company's  duty  to  consider  what  would  likely  be  the 
effect  of  their  act  upon  sick  as  well  as  well  persons.  As  the 
learned  judge  w^ho  rendered  the  opinion  of  the  majority  of  the 
court  below  well  says :  "  As  a  rule,  persons  who  bum  gas  have 
no  other  fuel  in  their  houses.  Grates,  stoves  and  furnaces  when 
fitted  for  burning  gas  are  thereby  unfitted  for  burning  other 
fuel.  To  turn  off  the  gas  is  to  deprive  the  customers  of  the 
means  of  heating  their  houses.  To  turn  it  off  without  notice 
on  a  winter  morning  is  to  subject  them,  whether  strong  or  weak, 
well  or  sick,  to  the  colds  of  winter  without  fuel.  Can  any  court 
say  that  sickness  and  death  are  not  consequences  which  might 
or  ought  to  have  been  foreseen  as  likely  to  result  from  such  an 
act?  Could  we  not  with  more  reason  say  that  in  the  very 
nature  of  things,  such  sudden  withdrawal,  without  warning,  of 
the  means  of  producing  artificial  heat  would,  if  applied  to  any 
considerable  number  of  consumers  of  gas,  certainly  in  some 
case  or  cases,  result  just  as  it  did  in  the  case  of  plaintiff's  hus- 
band?"   We  conclude  without  further  elaboration  that  under 
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all  the  circumstances  the  question  whether  the  defendant's  neg^ 
ligence  was  the  proximate  cause  of  the  injury  was  for  the  jury, 
and  therefore,  the  defendant's  points  requesting  binding  in- 
Btructions  were  properly  refused.  See  Fairbanks  v.  Kerr,  70 
Pa.  86  ;  L.  V.  R.  R.  Co.  v.  McKeen,  90  Pa.  122 ;  Haverly  v. 
R.  R.  Co.,  135  Pa.  60  and  cases  there  cited ;  Davies  v.  Mc- 
Knight,  146  Pa.  610 ;  Malone  v.  R.  R.  Co.,  152  Pa.  390 ;  Stm> 
gis  V.  Kountz,  165  Pa.  358. 
Judgment  affirmed. 


In  the  Matter  of  the  Incorporation  of  the  Borough  of 
Emsworth. 

StcUtUes — Repeal  by  implication  a  question  of  legislative  intent. 
The  question  of  the  repeal  of  statutes  by  implication  is  one  of  legis- 
lative intent,  and  all  rules  of  construction  have  in  view  the  asceitainment 
of  that  intention. 

Implied  repeal  follows  evident  substitution. 

A  subsequent  statute  revising  the  whole  subject-matter  of  a  former 
statute  and  evidently  intended  as  a  substitute  for  it,  altliough  it  contains 
no  express  words  to  that  effect,  operates  to  repeal  the  former. 

Statutes — R^peai  by  implication — Constitutional  law. 

The  Act  of  June  26,  1895,  P.  L.  889  is  constitutional ;  it  is  an  act  com- 
plete in  itself  and  does  not  fall  within  the  inhibitions  of  section  6,  article 
in.  of  the  constitution  although  it  may  have  an  amendatory  effect  upon 
other  statutes  by  i*epealing  same  by  implication.  The  constitution  does 
not  make  the  obviously  impmcticable  requirement  that  every  act  shall  re- 
cite all  other  acts  that  its  operation  may  incidentally  affect  either  by  way 
of  repeal,  modidcation,  extension  or  supply. 

Incorporation  of  boroughs — Notice— Statutes— Repeal. 

The  Act  of  Juno  26,  1895,  P.  L.  889,  was  evidently  intended  as  a  sub- 
stitute for  the  provisions  of  the  Act  of  June  2,  1871,  P.  L.  283  relative  to 
notice  so  far  at  least  as  the  same  applies  to  proceedings  for  the  incorpo- 
ration of  boroughs.  There  is  neither  reason  nor  necessity  for  the  two  no- 
tices and  the  notice  required  by  the  act  of  1895  clearly  takes  the  place  of 
the  notice  required  by  the  act  of  1871. 

Argued  April  12, 1897.  Appeal,  No.  64,  April  T.,  1897,  by 
Joseph  T.  Ritchie  et  al.,  from  decree  of  Q.  S.  Allegheny  Co., 
Dec.  Sess.,  1895,  No.  21,  incorporating  the  borough  of  Ems- 
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worth.    Before  Rice,  P.  J.,  Willabd,  Wickham,  Beaver, 
Rbbdeb,  Oelady  and  Smith,  JJ.    Aflftrmed. 

Petition  for  the  incorporation  of  the  villages  of  Clifton  and 
Emsworth  into  a  borough.    Before  Ewing,  P.  J. 

On  January  18,  J.896,  a  petition  was  presented  asking  for  the 
incorporation  of  the  villages  of  Clifton  and  Emsworth  into  a 
borough.  The  court  directed  notice  of  the  intended  incorpo- 
ration to  be  given  as  required  by  law.  Affidavit  of  notice  in 
accordance  with  the  provisions  of  the  Act  of  June  25,  1895, 
P.  L.  889  was  duly  filed.  A  hearing  was  had  both  of  peti- 
tioners and  remonstrants. 

On  July  14,  1896,  a  decree  was  entered  incorporating  the 
borough  of  Emsworth,  to  which  decree  exceptions  were  filed  on 
July  80,  1896,  and  appeal  taken  by  Joseph  T.  Ritchie  and 
Thomas  Barrett  to  the  Superior  Court. 

Error%  assigned  were  (1)  in  making  the  final  decree  incorpo- 
rating the  borough  of  Emsworth.  (2)  In  not  declaring  the  Act 
of  Assembly  of  June  26,  1895,  P.  L.  389  unconstitutional. 
(3)  In  holding  it  to  be  unnecessary  to  advertise  for  thirty  days 
prior  to  the  filing  of  petition  that  an  application  for  a  charter 
of  incorporation  would  be  filed,  as  required  by  the  Act  of  As- 
sembly of  June  2, 1871,  P.  L.  283. 

John  S,  Itobbj  for  appellants. — The  objections  to  the  incor- 
poration of  the  borough  in  this  case  are  that  the  Act  of  June  26, 
1895,  P.  L.  389,  under  which  this  borough  was  incorporated,  is 
unconstitutional.  First.  Because  it  amends  sections  1  and  2  of 
the  Act  of  April  1,  1834,  P.  L.  163,  by  reference  to  its  title  only 
and  without  reenacting  and  publishing  the  same  at  length,  there- 
by violating  the  section  6,  art.  3,  of  the  constitution  of  Penn- 
sylvania. Second.  That  notice  of  the  intended  application  for 
incorporation  of  said  borough  was  not  published  for  thirty  days 
prior  to  the  filing  of  the  petition  as  required  by  the  first  section 
of  the  Act  of  June  2, 1871,  P.  L.  283 :  Titusville  Iron  Works 
V.  OU  Co.,  122  Pa.  627;  Barrett's  Appeal,  116  Pa.  486 ;  Don- 
ahue  V.  Roberts,  11  W.  N.  C.  186. 

L.  K,  Porter^  with  him  8.  (7.  Porter^  for  appellee. — The  no- 
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tice  required  by  the  act  of  1895  clearly  takes  the  place  oi  the 
act  of  1871 :  Springtown  Borough,  17  C.  C.  R.  629. 

The  act  is  clearly  constitutional :  Tyler  v.  People,  8  Mich, 
320;  Trustees  of  Dartmouth  College,  4  Wheat  618. 

The  constitutional  provision  has  reference  to  express  amend- 
ments only :  Stuart's  Appeal,  163  Pa.  210. 

Opinion  by  Rice,  P.  J.,  July  23, 1897 : 

The  first  question  to  be  considered  is,  whether  the  Act  of 
June  26, 1896,  P.  L.  389,  entitled  "  An  act  to  change  the  pro- 
ceedings for  the  incorporation  of  boroughs,"  etc.,  repealed  the 
provision  of  the  first  section  of  the  Act  of  June  2, 1871,  P.  L: 
283,  which  reads :  "And  public  notice  of  the  intended  applica- 
tion for  a  borough  charter  shall  be  given  in  at  least  one  news- 
paper of  the  proper  county,  for  a  period  of  not  less  than  thirty 
days  immediately  before  the  petition  shall  be  presented."  The 
question  of  the  repeal  of  statutes  by  implication  is  one  of  legis- 
lative intention,  and  all  rules  of  construction  have  in  view  the 
ascertainment  of  that  intention.  One  of  the  rules  upon  the  sub- 
ject is  that  a  subsequent  statute  revising  the  whole  subject- 
matter  of  a  former  statute  and  evidently  intended  as  a  substitute 
for  it,  although  it  contains  no  express  words  to  that  effect,  oper- 
ates to  repeal  the  former.  The  act  of  1895  is  not,  strictly 
speaking,  a  revision  of  the  laws  upon  the  whole  subject  of  the 
incorporation  of  boroughs.  Many  of  the  provisions  of  the 
former  laws  were  not  expressly  or  impliedly  affected  by  it,  and 
are  still  in  force.  It  did,  however,  establish  a  new  and  differ- 
ent mode  of  procedure,  and  provided  for  notice  adapted  to  that 
mode.  By  the  earlier  acts  the  court  might,  and  if  it  could  be 
done  conveniently  were  bound  to,  cause  the  petition  for  incor- 
poration to  be  laid  before  the  grand  jury  at  the  same  session  it 
was  presented.  Hence  the  necessity  for  notice  of  the  time  when 
it  would  be  presented ;  for  without  such  notice  action  might  be 
taken  by  the  court  or  grand  jury  concerning  which  persons 
interested  would  have  no  opportunity  to  be  heard.  Speaking 
of  the  act  of  1871,  Mr.  Justice  Teunkey  well  said :  "  Its  obvi- 
ous intendment  is,  that  persons  opposed  to  the  incorporation 
prayed  for,  shall  have  reasonable  notice  and  an  opportunity  to 
be  heard.  It  is  the  duty  of  the  grand  jury  to  make  a  full  inves- 
tigation, not  only  to  ascertain  if  the  conditions  of  the  statute 


Digitized  by  VjOOQIC 


82  EMSWORTH  BOROUGH. 

Opinion  of  the  Court.  [o  Pa.  Superior  Ct. 

have  been  complied  with,  but  to  determine  whether  it  is  expe- 
dient to  incorporate  the  village  described  in  the  petition.  To 
this  end  the  parties  have  a  right  to  be  heard  for  and  against  the 
incorporation.  Those  against  are  not  likely  to  be  present  unless 
notified  " :  Borough  of  Osborne,  101  Pa,  284.  But  by  the  act 
of  1895,  the  petition  is  not  laid  before  the  grand  jury  and  no 
action  affecting  the  rights  or  interests  of  any  one  can  be  taken 
until  the  next  term  after  its  presentation  nor  until  after  thirty 
days'  notice  has  been  published.  Thus  persons  desiring  to  con- 
test the  matter  upon  any  ground  have  full  opportunity  to  appear 
and  be  heard  at  every  stage  of  the  proceedings,  and  every  pur- 
.pose  of  notice  is  accomplished.  The  provision  was  evidently 
intended  as  a  substitute  for  the  provision  of  the  act  of  1871 
relative  to  notice  so  far  at  least  as  the  same  applies  to  proceed- 
ings for  the  incorporation  of  boroughs ;  or  as  the  learned  presi- 
dent of  the  court  below  well  stated  the  proposition :  "There  is 
neither  reason  nor  necessity  for  two  notices.  The  notice 
required  by  the  act  of  1895  clearly  takes  the  place  of  the  notice 
of  the  act  of  1871." 

The  other  and  more  important  question  is,  whether  the  act  is 
constitutional.  It  provides  as  follows :  "  Sec.  1.  That  here- 
after in  any  proceedings  for  the  incorporation  of  a  borough 
under  the  laws  of  this  commonwealth  the  application  for  such 
incorporation,  upon  presentation  to  the  court  shall  be  filed  with 
the  clerk,  and  notice  thereof  shall  be  given  in  one  newspaper  of 
the  proper  county  for  a  period  of  not  less  than  thirty  days 
immediately  before  the  next  regular  term  following  the  presen* 
tation  of  such  application  and  the  filing  thereof,  during  which 
time  exceptions  may  be  filed  to  such  application  by  any  person 
interested,  and  the  court  at  said  term  after  a  full  investigation 
of  the  case,  if  it  shall  find  that  the  conditions  prescribed  by  law 
have  been  complied  with,  and  shall  believe  that  it  is  expedient 
to  grant  the  prayer  of  the  applicants  shall  grant  the  same  and 
make  a  decree  accordingly,  and  said  application  and  decree  shall 
be  recorded  in  the  Recorder's  oflSce  of  the  proper  county  at  the 
expense  of  the  applicants,  and  shall  have  the  same  force  and 
effect  as  is  now  given  by  law  to  the  recording  of  the  applica- 
tion and  decree  in  such  proceedings." 

"  Sec.  2.  All  laws  or  parts  of  laws  requiring  the  laying  of  the 
application  for  the  incorporation  of  a  borough  before  the  grand 
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jury  and  its  approval  and  certificate  thereof,  and  inconsistent 
herewith,  are  hereby  repealed." 

It  is  argued  that  the  act  violates  sec.  6  art.  3  of  the  consti- 
tution which  reads  as  follows:  "No  law  shall  be  revived, 
amended,  or  the  provisions  thereof  extended  or  conferred  by  a 
reference  to  its  title  only ;  but  so  much  thereof  as  is  revived, 
amended,  extended  or  conferred  shall  be  reenacted  and  pub- 
lished at  length."  The  first  section  of  the  act  of  1895  changes 
or  alters  the  law  as  declared  in  the  acts  of  1834  and  1871  and 
in  that  sense  is  an  amendment  of  them.  But  it  is  not  an  amend- 
ment or  revision  of  the  whole  body  of  laws  upon  the  general 
subject  of  the  incorporation  and  powers  of  boroughs  but  of  that 
portion  of  the  law  only  which  related  to  the  procedure  upon  the 
application  for  incorporation. 

The  law  relative  to  the  requisites  of  the  petition,  the  qualifi- 
cations of  the  petitioners  and  the  time  of  signing  was  not 
changed ;  hence  it  was  not  necessary  to  reenact  and  publish  at 
length  the  statutory  provisions  relative  to  those  subjects.  But 
from  the  time  the  petition  is  presented  until  the  final  decree  is 
entered  and  recorded  it  is,  of  itself,  a  complete  law  for  the  regu 
lation  of  the  proceedings.  And  even  as  to  that  subject  it  is  not 
in  form  an  amendatory,  but  an  independent  and  self-sustaining 
enactment.  It  is  true  it  operates  as  a  change  or  alteration  of 
the  old  law,  and  in  that  sense  as  an  amendment  by  a  repeal  of 
inconsistent  provisions.  But  an  act  which  is  complete  in  itself 
is  not  within  the  constitutional  provision  although  it  may,  in 
the  way  indicated,  have  an  amendatory  effect  upon  other  stat- 
utes. The  leading  case  upon  the  subject  is  People  v.  Mahaney, 
13  Mich.  481,  496  cited  in  the  opinion  of  the  learned  president 
of  the  court  below,  "  The  act  before  us  "  said  Judge  Cooley, 
"  does  not  assume  in  terms  to  revise,  alter  or  amend  any  prior 
act  or  section  of  an  act,  but  by  various  transfers  of  duties  it  has 
an  amendatory  effect  by  implication,  and  by  its  last  section  it 
repeals  all  inconsistent  acts.  We  are  unable  to  see  how  this 
confiicts  with  the  provisions  referred  to.  If,  whenever  a  new 
statute  is  passed,  it  is  necessary  that  all  prior  statutes  modified 
by  it  by  implication  should  be  reenacted  and  published  at  length 
as  modified,  then  a  large  portion  of  the  whole  code  of  laws  of 
the  state  would  require  to  be  republished  at  every  session,  and 
Vol.  V— 8 
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partB  of  it  several  times  over,  until  from  mere  inmiensity  of 
material  it  would  be  impossible  to  tell  what  the  law  was."  .  .  . 

"  This  constitutional  provision  must  receive  a  reasonable  con- 
struction with  a  view  to  give  it  effect.  The  mischief  designed 
to  be  remedied  was  the  enactment  of  amendatory  statutes  in 
terms  so  blind  that  legislators  themselves  were  deceived  in  re- 
gard to  their  effect,  and  the  public  from  the  difficulty  of  mak- 
ing the  necessary  examination  and  comparison  failed  to  become 
apprised  of  the  changes  made  in  the  laws.  An  amendatory 
act  which  purported  to  insert  only  certain  words  or  to  substi- 
tute one  phrase  for  another  in  an  act  or  section  which  was  only 
referred  to  but  not  republished  was  well  calculated  to  mislead 
the  careless  as  to  its  effect,  and  was  perhaps  sometimes  drawn 
in  that  form  for  that  express  purpose.  Endless  confusion  was 
thus  introduced  into  the  law  and  the  constitution  wisely  pro- 
hibited such  legislation.  But  an  act  complete  in  itself  is  not 
within  the  mischief  designed  to  be  remedied  by  tliat  provision, 
and  it  cannot  be  held  to  be  prohibited  by  it  without  violating 
its  plain  intent."  This  construction  of  the  Michigan  constitu- 
tional provision,  which  is  similar  to  ours  was  reaffirmed  in  Peo- 
ple V.  Wands,  28  Mich.  385,  and  Swartwout  v.  M.  C.  R.  R.  Co., 
24  Mich.  389,  and  has  generally  been  followed  in  other  states 
where  like  provisions  are  in  force :  Pollard  &  Woods,  40  Ala. 
77 ;  Tuscaloosa  Br.  Co.  v.  Olmstead,  41  Ala.  9 ;  Branham  v. 
Lange,  16  Ind.  497 ;  Blakemore  v«  Dolan,  50  Ind.  194 ;  Camp- 
bell V.  Board  of  Pharmacy,  16  Vr.  241 ;  DeCamp  v.  Hebemia 
R.  R.  Co.,  18  Vr.  43,  49 ;  Evemham  v.  Hulit,  45  N.  J.  L.  53 ; 
People  V.  Banks,  67  N.  Y.  668 ;  Lehman  v.  McBride,  15  Oh. 
St  673. 

Cases  from  other  states  will  be  found  cited  by  Judge  Coolby 
in  his  work  on  Constitutional  Limitations,  on  page  182,  where  he 
says :  ^^  It  should  be  observed  that  statutes  which  amend  others 
by  implication  are  not  within  this  constitutional  provision ;  and 
it  is  not  essential  that  they  even  refer  to  the  acts  or  sections 
which  by  implication  they  amend."  The  same  idea  was  con- 
cisely expressed  in  Stuart's  Appeal,  163  Pa.  210,  where  Mr. 
Justice  MrrcHBLL  said :  ^^  The  constitutional  provisions  have 
reference  to  express  amendments  only. .  Its  object  like  that  of 
section  two  of  the  same  article,  requiring  each  act  to  have  its 
subject  clearly  expressed  in  the  title,  was  to  secure,  to  the  leg- 
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islators  themselves  and  others  interested,  direct  notice,  in  im- 
mediate connection,  of  its  subject  and  purpose.  The  constitution 
does  not  make  the  obviously  impracticable  requirement  that 
every  act  shall  recite  all  other  acts  that  its  operation  may  inci- 
dentally affect  either  by  way  of  repeal,  modification,  extension 
or  supply."  See  also  Lloyd  v.  Smith,  176  Pa.  213 ;  Washing- 
ton Boro.  V.  McGeorge,  146  Pa.  248 ;  Wilson  v.  Downing,  4 
Pa.  Superior  Ct.  487.  Barrett's  Appeal,  116  Pa.  486,  was  the 
case  of  an  express  amendment  of  a  particular  section  of  a  prior 
act  by  adding  a  provision  without  reenacting  and  publishing  at 
length  the  section  as  amended.  It  "  was  manifestly  intended 
to  be  amendatory  of  the  original  act  and  nothing  else,"  and  was 
plainly  within  the  mischief  designed  to  be  remedied  by  the  con- 
stitution. Titusville  Iron  Works  v.  Kingston  Oil  Co.,  122  Pa. 
627  arose  under  the  act  of  1887  which,  by  declaring  how  the 
acts  of  1886  and  1845  should  be  construed,  undertook  to  extend 
and  confer  the  benefits  of  those  acts  to  a  large  class  of  claim- 
ants without  reenactment  of  a  single  one  of  the  provisions  of 
the  acts  so  extended,  and  by  a  reference  to  their  title  only. 
As  Mr.  Justice  Williams  well  said :  "  It  would  be  difficult  to 
imagine  a  plainer  violation  of  the  constitutional  provisions." 
Both  of  these  cases  are  plainly  distinguishable  from  the  present. 
But  it  is  argued  that  the  act  confers  powers  and  imposes  duties 
upon  the  court  which  under  the  prior  law  belonged  to  the  grand 
jury  to  perform.  This  is  true,  but  surely  it  cannot  be  contended 
that  powers  and  duties  exercised  by  one  officer  or  tribunal  can- 
not be  transferred  to  another  officer  or  tribunal  except  by  an  ex- 
press amendment  of  the  original  statute.  If  it  is  attempted  to 
be  done  in  that  way  then  the  method  prescribed  by  the  consti- 
tution must  be  pursued.  But  there  is  nothing  in  the  constitu- 
tion to  forbid  the  enactment  of  an  independent  law  conferring 
powers,  or  imposing  duties,  (defining  them)  although  it  may  in 
effect  extend,  repeal,  modify  or  amend  some  previous  law  upon 
the  subject.  The  question  is,  is  the  new  law  complete  and  self- 
explanatory  ;  if  so  the  constitutional  provision  has  no  applica- 
tion. We  are  of  opinion  that  this  question  must  be  answered 
in  the  affirmative,  therefore  it  is  unnecessary  to  consider  the 
question  raised  as  to  the  regularity  of  the  appeal. 

All  the  assignments  of  error  are  overruled  and  the  decree  is 
affirmed  at  the  costs  of  the  appellants. 
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Incorporation  of  Linton  Borough.     Appeal  of  George 
Renten  et  al. 

Borough — Incorporation  of— Prescribed  conditions  essential. 

Under  the  Act  of  June  26,  1895,  P.  L.  389,  the  court  of  quarter  ses- 
sions has  no  authority  to  decree  the  incorporation  of  a  borough  unless  it 
shall  find  that  the  conditions  presciibed  by  law  have  been  complied  with 
and  shall  believe  that  it  is  expedient  to  grant  the  prayer  of  the  applicants. 

Borough  incorporation  apubhc  duty — Estoppel  inapplicable. 
Proceedings  for  the  incorporation  of  a  borough  are  not  in  the  nature 
of  a  private  litigation ;  the  court  has  a  public  duty  which  no  action  of  a 
portion  of  the  community,  no  matter  how  large,  can  excuse  it  from  per- 
forming. Tlie  doctrine  of  estoppel  or  implied  waiver  has  no  application 
to  such  a  case. 

Borough  incorporation — Defective  notice  fatal. 

Where  the  court  has  refused  an  application  for  the  incorporation  of 
a  borough  because  the  conditions  as  to  public  notice  prescribed  by  the  Act 
of  June  26,  1895,  P.  L.  389  have  not  been  complied  with  it  is  not  gi'onnd 
for  reversal  that  the  exceptants  appeared  and  filed  exceptions,  and  there- 
fore were  not  harmed  by  the  omission ;  non  constat  that  the  exceptants 
were  all  the  persons  interested  who  would  have  appeared  and  opposed  the 
incorporation  if  legal  notice  had  been  given. 

Argued  April  27, 1897.  Appeal,  No.  164,  April  T.,  1897,  by 
George  Renten  et  al.,  from  decree  of  Q.  S.  Allegheny  Co., 
1895,  No.  29,  refusing  petition  for  incorporation  of  a  borough. 
Before  Rice,  P.  J.,  Willard,  Wickham,  Beaver,  Reeder, 
Orladt  and  Smith,  J  J.    Affirmed. 

Petition  for  incorporation  of  the  village  of  Castle  Shannon. 
Before  Slaglb,  J. 

On  July  20,  1896,  a  petition  was  filed  in  due  form  for  the 
incorporation  of  the  village  of  Castle  Sliannon  into  the  borough 
of  Linton,  and  an  order  made  referring  the  petition  to  the  grand 
jury. 

On  August  81, 1896,  George  Smith  and  others  filed  excep- 
tions. 

On  September  7,  1895,  proofs  were  filed  that  the  following 
notice  appeared  in  the  Pittsburgh  Leader,  on  August  3,  5,  6,  7, 
8  and  9,  and  in  South  Pittsburger,  a  weekly  paper,  August  10, 
17, 24  and  31,  to  wit :  "Notice  is  hereby  given  that  a  petition  was 
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presented  on  July  20^  1896,  to  the  court  of  quarter  sessions  of 
Allegheny  county,  Pa.,  by  George  Renten  et  al.,  for  the  incor- 
poration of  a  portion  of  Baldwin,  Scott  and  Bethel  townships, 
said  county,  including  Arlington  and  Grove  Stations,  to  wit: 
the  village  of  Castle  Shannon,  into  a  borough." 

On  the  28th  of  September,  1895,  the  original  petitioners  filed 
a  petition  in  which  was  set  out  the  fact  that  the  original  peti- 
tion had  been  filed ;  that  an  order  had  been  made  submitting  it 
to  the  grand  jury ;  that,  on  the  26th  day  of  June,  1895,  a  law 
had  been  enacted  abolishing  the  law  requiring  the  grand  jury 
to  pass  on  the  petition,  and  requiring  the  court  to  investigate 
the  matter,  and  prayed  that  the  order  submitting  the  petition 
to  the  grand  jury  be  revoked,  and  that  an  order  be  made  fix- 
ing the  time  and  place  when  and  where  the  court  would  hear 
the  evidence. 

On  the  28th  day  of  September,  1895,  on  the  presentation  of 
the  petition,  the  court  made  an  order  revoking  the  order  sub- 
mitting the  petition  to  the  grand  jury,  and  fixing  the  place  for 
the  hearing,  criminal  court  No.  2,  and  the  time  upon  the  argu- 
ment list  of  the  present  term. 

On  the  14th  day  of  December,  1895,  on  the  application  of  the 
petitioners  to  the  court  to  fix  a  time  and  place  for  hearing  the 
matter,  the  counsel  for  the  exceptant,  at  bar,  raised  the  follow- 
ing exceptions  to  such  hearing. 

First.  That  the  act  of  1895  is  unconstitutional,  because  it  is 
an  amendment  to  the  acts  of  1834  and  1871,  and  confei-s  powers 
on  the  court  which  have  been  exercised  by  the  grand  jury. 

Second.  That  having  given  notice  under  the  acts  of  1834  and 
1871,  it  is  not  within  the  power  of  the  petitioners  by  a  mere 
notice  to  change  the  purpose. 

Tliird.  The  notices  are  insufficient,  because  they  give  no 
information  of  such  purpose. 

Fourth.  That  the  court,  under  the  act  of  1895,  has  no  right 
to  exercise  the  powers  conferred  except  during  the  term  next 
succeeding  the  filing  of  the  petition. 

Fifth.  That  the  notices  published  in  the  "  Pittsburgh  Leader  " 
jmd  "  South  Pittsburger  "  were  not  published  frequently  enough 
to  meet  the  requirements  of  the  act  of  June  26,  1895. 

On  February  24,  1896,  the  court  refused  to  proceed  with  the 
hearing,  sustaining  the  last  four  of  the  above  exceptions,  and 
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suggested  that  perhaps  the  first  exception  should  be  sustained 
also,  and  filed  an  opinion. 

On  November  25, 1896,  the  court  made  an  order  adjudging 
and  decreeing  that  the  petition  for  hearing,  etc.,  be  dismissed 
at  the  cost  of  petitioners,  for  the  reasons  given  in  the  opinion 
heretofore  filed. 

Petitioners  appealed. 

Errors  assigned  were  (1-5)  In  not  overruling  exceptions  one 
to  five.  (6)  In  not  finding  the  act  of  June  26, 1895,  constitu- 
tional. (7)  In  finding  that  ^'  the  notices  are  insufficient  because 
they  are  inconsistent  with  the  record  as  it  then  stood,  and  were 
not  made  under  direction  of  the  court"  (8)  In  finding  "  that 
the  power  of  the  court  is  exhausted."  (9)  In  not  finding  that 
the  notices  in  the  Pittsburgh  Leader  and  South  Pittsburger  met 
completely  the  requirements  of  the  act  of  June  26,  1895. 
(10)  In  not  finding  the  proceedings  were  regular.  (11)  In 
making  the  following  order,  to  wit :  And  now,  November  25, 
1896,  this  matter  having  been  fully  heard  and  considered  by 
the  court,  for  the  reasons  given  in  the  opinion  heretofore  filed, 
on  motion  of  J.  McF.  Carpenter,  attorney  for  exceptants,  it  is 
now  ordered  and  adjudged  and  decreed  that  the  petition  foi 
hearing,  etc.,  be  dismissed  at  the  cost  of  petitioners. 

W,  L  Craig^  for  appellants. — Whether  the  proceedings  in  this 
case  ai'e  regular  depends  on  whether  the  act  of  1895  is  consti- 
tutional. The  part  of  the  old  law  that  is  displaced  by  the  new 
is,  in  effect  repealed,  and  is  not  a  part  of  the  portion  amended : 
Stuart's  Appeal,  168  Pa.  216 ;  People  v.  Mahaney,  13  Mich. 
481,  496. 

The  advertisements  were  sufficient  and  legal ;  Jeannette  Bor- 
ough, 129  Pa.  567 ;  Camp  Hill  Borough,  142  Pa.  511. 

J".  McF.  Carpenter^  for  appellees. — Relied  on  Barrett^s  Appeal, 
116  Pa.  486. 

Opinion  by  Riob,  P.  J.,  July  28, 1897 : 

The  court  of  quarter  sessions  has  no  authority  to  decree  the 
incorporation  of  a  borough  unless  "  it  shall  find  that  the  condi- 
tions prescribed  by  law  have  been  complied  with  and  shall  be« 
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lieve  that  it  is  expedient  to  grant  tiie  prayer  of  the  applicants :  '* 
Act  of  June  26, 1895,  P.  L.  889.  One  of  these  conditions  is 
that  public  notice  of  the  application  shall  be  given  in  one  news- 
paper of  the  proper  county  for  a  period  of  not  less  tlian  thirty 
dajrs  immediately  before  the  next  regular  term  following  the 
presentation  of  such  application  and  the  filing  thereof.  Where 
the  court  has  refused  the  application  because  this  condition  has 
not  been  complied  with  it  is  not  ground  for  reversal  that  the 
exceptants  or  remonstrators  appeared  and  filed  objections,  and 
therefore  were  not  harmed  by  the  omission.  For  it  is  not  cer- 
tain that  they  are  all  the  persons  interested  who  would  have 
^iPpeared  and  opposed  the  incorporation  if  legal  notice  had  been 
given.  Conceding  that  the  persons  appearing  and  contesting 
the  application  might  estop  themselves  from  objecting  to  the 
mere  form  of  a  notice  duly  published  ior  the  requisite  length 
of  time  (Edgewood  Borough,  180  Pa.  848 ;  Camp  Hill  Borough, 
142  Pa.  611 ;  Taylor  Borough,  160  Pa.  476 ;  but  see  also  Os- 
borne  Borough,  101  Pa.  284),  they  could  not,  by  the  most  formal 
waiver,  preclude  the  court  from  inquiring  into  tlie  sufficiency 
of  the  notice  and  refusing  its  approval  of  the  application  for 
want  of  publication  thereof  as  prescribed  by  law.  This  is  not 
in  the  nature  of  private  litigation ;  the  court  has  a  public  duty 
which  no  action  of  a  portion  of  the  community,  no  matter  how 
large,  can  excuse  it  from  performiiig.  As  the  case  is  presented 
the  doctrine  of  estoppel  or  implied  waiver  has  no  application. 

The  only  notice  we  need  consider  is  that  published  after  the 
petition  was  filed.  This  simply  stated  that  on  July  20,.  1896,  a 
petition  had  been  presented  to  the  court  of  quarter  sessions  for 
the  incorporation  of  certain  described  territoiy  into  a  borough ; 
but  gave  no  information  as  to  the  time  when  the  application 
would  come  on  to  be  heard.  Assuming  that  it  was  sufficient 
to  put  a  person  interested  upon  inquiry,  he  would  have  found, 
upon  going  to  the  record,  that  the  petition  was  drawn  under 
the  act  of  1834,  and  prayed  for  a  reference  of  the  matter  to  the 
grand  jury,  and  for  a  decree  of  incorporation  provided  that  body 
should  certify  to  the  court  that  the  provisions  of  the  acts  of  as- 
sembly in  such  case  made  and  provided  had  been  complied  with, 
and  that  it  was  expedient  to  grant  the  prayer  of  the  petitioners. 
He  would  have  found,  also,  that  an  order  had  been  made  refer- 
ring the  matter  to  the  grand  jury  at  the  next  (September)  term 
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of  court,  and  that  this  order  stood  unrevoked  at  the  beginning  of 
said  term.  He  would  have  been  justified  in  presuming  from 
the  form  of  the  petition  and  the  state  of  the  record  that  the  peti- 
tioners and  the  court  intended  to  proceed  under  the  prior  acts 
and  in  disregard  of  the  provisions  of  the  act  of  1895,  and  that  he 
could  safely  await  the  action  of  the  grand  jury.  Construed  in 
the  light  of  the  record  the  advertisement  did  not  give  notice  to 
the  public  that  the  court  would  proceed  at  the  next  term  of 
court  to  make  an  investigation  of  the  case  in  the  manner  pre- 
scribed by  the  act  of  1895.  It  was  as  misleading  as  if  it  had 
stated  in  so  many  words  that  the  application  had  been  filed  and 
would  be  investigated  by  the  grand  jury  at  the  next  term  of. 
20urt.  This  was  not  the  notice  contemplated  by  the  act  of  1895, 
and  the  public  were  not  bound  to  know  or  to  presume  that  at 
some  subsequent  term,  no  matter  how  distant,  the  court  might 
investigate  the  case  and  make  a  decree.  When  September  term 
came  without  any  previous  revocation  of  the  order  of  reference 
to  the  grand  jury  or  other  notice  than  that  to  which  we  have 
i^eferred,  the  public  had  a  right  to  presume  that  the  character 
of  the  proceeding  was  fixed  and  would  not  be  changed  to  a  pro- 
ceeding under  the  act  of  1895,  of  which  they  had  had  no  notice. 
And  when  September  term  passed  without  any  hearing  by  the 
court  or  the  grand  jury  and  without  an  order  continuing  the 
case,  they  had  a  right  to  presume  that  the  proceeding  was  dead 
and  would  not  be  resuscitated  at  some  succeeding  term.  If  the 
order  of  September  28th,  revoking  the  reference  to  the  grand 
jury  had  been  made  at  the  time  the  notice  was  published  a  dif- 
ferent case  would  be  presented,  concerning  which  we  need  ex- 
press no  opinion.  Under  the  circumstances  of  this  case  the 
court  was  clearly  right  in  holding  that  it  had  no  authority  at 
December  term  to  proceed  to  a  hearing  and  to  make  the  decree 
prayed  for.  The  constitutionality  of  the  act  of  1895  has  been 
considered  in  the  case  of  the  Borough  of  Emsworth,  5  Pa.  Su- 
perior Ct.  29. 

The  decree  is  affirmed  and  the  appeal  dismissed  at  the  costs 
of  the  appellants. 
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Frank  A.  Hopper,  Appellant,  v.  The  City  of  Pittsburg 
and  H.  I.  Gourley,  Controller. 

Boctd  law — Benefits  cannot  be  set  off  against  damages  when  found  sepa- 
rately. 

Benefits  amoanting  to  $292  having  been  assessed  against  a  pix>perty 
for  grading  of  a  street,  plaintiff  appeals  from  the  report  of  the  viewers  in 
not  allowing  him  any  damages,  an  issae  being  framed.  The  jury  find  that 
plaintiff  had  suffered  damages  to  the  extent  of  $500.  On  a  rule  for  a  man- 
damns  execution  held,  that  defendant  was  not  entitled  to  set  off  and  deduct 
the  benefits  from  the  damages ;  that  the  city^s  claim  for  the  benefits  is  a 
lien,  a  proceeding  in  rem  upon  which  it  must  proceed  regularly  upon  sci. 
fa.  while  if  deducted  from  the  verdict  for  damages  the  plaintiff  would  be 
compelled  to  pay  it  as  if  it  were  a  personal  charge. 

Boad  law — Municipal  improvements—Appeal  from  separate  findings  of 
viewers — Estoppel. 

A  local  municipal  improvement  may  benefit  abutting  property  in  one 
way  and  damage  it  in  nnolher. 

Viewers  being  appointed  to  assess  damages  and  benefits  arising  from 
grading,  paving,  etc.,  under  the  Act  of  May  16,  1891,  P.  L.  65,  the  view- 
ers must  repoit  the  damage  and  benefits  separately.  An  appeal  may  be 
so  taken  as  to  secure  an  issue  framed  as  to  both  questions,  but  there  is 
nothing  in  the  scope  of  the  statute  to  prevent  the  parties,  with  consent  of 
the  court,  from  limiting  the  scope  of  the  appeal  to  one  of  the  questions 
and  when  the  appeal  is  taken  from  failure  to  award  damages  the  plaintiff 
is  estopped  from  asserting  that  the  appeal  ipso  facto  superseded  and 
wiped  out  the  benefit  assessment. 

Argued  May  7, 1897,  Appeal,  No.  190,  April  T.,  1897,  by 
plaintiff,  from  decree  of  C.  P.  No.  3,  Allegheny  Co.,  Feb. 
Term,  1894,  No.  665,  awarding  mandamus  execution.  Before 
Rice,  P.  J.,  Willabd,  Wickham,  Beaveb,  Reedeb,  Oblady 
and  Smith,  JJ.    Reversed. 

Award  of  viewers  assessing  benefits  and  damages  for  grading, 
paving  and  curbing  of  Summerlea  street.    Before  Pobteb,  J. 

The  report  of  the  viewers,  which  was  presented  in  court  and 
confirmed  nisi,  showed  that  Frank  A.  Hopper  had  been  assessed 
•292.97  as  benefits,  and  allowed  no  damages.  Hopper  appealed 
from  the  award  of  viewers  as  to  the  refusal  to  allow  damages. 
An  issue  having  been  framed  to  try  this  question  only,  the  jury 
awarded  a  verdict  for  the  plaintiff  in  the  sum  of  $500.     A  peti- 
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tion  was  subsequently  presented  for  a  mandamus  execution  and 
the  court  awarded  a  mandamus  execution  to  enforce  the  pay- 
ment of  ihe  sum  of  the  judgment  in  this  case,  with  interest,  less 
the  benefit  assessment  of  $292.97,  from  which  order  and  decree 
of  the  court,  plaintiff  appealed. 

Error%  assigned  among  others  were  (1),  Discharging  rule  for 
mandamus  execution  to  collect  the  full  amount  of  plaintiff's 
judgment.  (2)  In  holding  that  the  benefit  assessment  of 
$292.97,  made  by  the  viewers  in  this  case,  should  be  credited 
on  the  amount  of  the  verdict  on  the  appeal  from  the  viewers' 
award. 

Matron  ^  McQ-irr^  for  appellant. — Relied  on  Dav^on  v. 
Pittsburg,  169  Pa.  818. 

T.  D.  Carnahan^  with  him  Clarence  Burleigh^  for  appellee. — 
The  defendant  had  the  right  to  set  off  the  assessment  of  bene- 
fits against  the  verdict  for  damages :  Pittsburg  v.  Maxwell,  179 
Pa.  663 ;  Dawson  v.  Pittsburg,  169  Pa.  317 ;  Hutchinson  v. 
Pittsburg,  72  Pa.  320.  See  also  Clement  v.  Phila.,  137  Pa. 
328,  and  Watson  v.  Phila.,  142  Pa.  179. 

Opinion  by  Rice,  P.  J.,  July  23, 1897 : 

On  the  petition  of  the  city,  viewera  were  appointed  to  assess 
the  damages  and  benefits  arising  from  the  grading,  paving  aod 
curbing  of  Summerlea  street.  The  viewers  assessed  $292.97  as 
benefits,  against  the  plaintiff's  lot  abutting  on  the  street,  and 
allowed  him  no  damages.  Their  report  was  confirmed  nisi  on 
October  27,  1894,  and  absolutely  on  November  28, 1894.  On 
November  23,  1894,  the  plaintiff,  (quoting  from  his  appeal) 
"  appeals  from  the  award  and  report  of  the  viewers  in  above  case 
in  not  allowing  him  any  damages,  and  asks  for  a  jury  trial  to 
determine  his  damages." 

In  his  affidavit  filed  therewith  he  swears  that  he  "  believes 
injustice  has  been  done  him  by  said  viewers  in  not  awarding  him 
damages  as  claimed  by  him  before  them,  and  because  otherwise 
he  will  be  compelled  to  pay  money  that  is  not  justly  due."  The 
court  ordered  the  appeal  to  be  filed,  and  awarded  a  jury  trial 
"  to  determine  appellant's  damages,  if  any,"  and  directed  an 
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issue  in  which  he  should  be  plaintiff  and  the  city  defendant. 
He  subsequently  filed  a  statement  in  which  he  alleged :  "  Said 
change  of  grade  has  made  the  use  of  plaintiff's  premises  very 
inconvenient,  and  has  damaged  same  over  and  above  all  bene- 
fits received  from  said  improvement " — the  change  of  grade  is 
the  only  improvement  referred  to  in  the  statement — "  of  said 
street  in  the  sum  of  three  thousand  dollars."  To  this  the  city 
(quoting  from  the  plea),  "  pleads  not  guilty,  and  denies  that 
plaintiff's  damages  exceed  the  benefits,  and  denies  that  the 
plaintiff  is  entitled  to  damages,  and  denies  plaintiff's  allegations 
as  to  his  damages  in  his  statement  in  this  case."  In  her  answer 
to  the  petition  for  mandamus  the  city  alleges  that  upon  the  trial 
of  the  appeal  the  entire  improvement,  to  wit :  the  grading,  pav- 
ing and  curbing  was  before  the  jury,  that  the  benefit  assess- 
ment of  $292.97  was  offered  in  evidence  without  objection,  and 
was  treated  as  a  fixed  charge  which  could  not  be  affected  by 
the  appeal.  This  allegation  is  sustained  by  a  reference  to  the 
charge  of  the  court  which  is  here  quoted :  "  It  is  admitted  here, 
— ^testified  to  by  the  plaintiff,  and  the  city  has  offered  an  award 
of  viewers  showing  that  for  the  making  of  this  improvement 
the  plaintiff  was  assessed,  I  believe,  two  hundred  and  ninety- 
two  dollars  and  some  cents. 

^^  In  ascertaining  then  whether  or  not  the  plaintiff  is  entitled 
to  recover  in  this  action,  and  to  fix  the  amount,  if  he  is  entitled 
to  recover,  you  would  add  that  amount  to  the  value  of  the  prop- 
erty immediately  before  making  the  change.  If  the  property 
was  worth  |i5,000  before  the  change,  then  because  the  city  charges 
for  the  making  of  the  change  $292  and  some  cents,  it  would 
make  the  total  value  of  the  lot  after  this  was  filled,  to  be  com- 
puted as  before  the  imprpveraent  was  made,  $5,292  and  some 
cents ;  or  if  it  was  worth  $6,000  befoi*e  the  improvement,  then 
you  would  add  the  $292  to  that  amount ;  and  if  immediately 
after  the  improvement  was  made  the  lot  was  not  worth  that 
amount,  then  the  plaintiff  would  be  entitled  to  recover  the  dif- 
ference. You  simply  consider  the  $292  and  some  cents  assessed 
as  a  benefit  as  having  been  assessed  against  him,  and  unless  he 
was  benefited  to  that  amount,  then  he  would  be  entitled  to  dam- 
ages in  the  amount  of  the  deficiency  and  if  taking  the  property 
as  a  whole,  it  was  worth  actually  less  in  the  market  because  of 
tlie  making  of  this  change,  grading  and  paving  the  street,  then 
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it  would  only  be  proper  that  you  consider  that  he  has  been  as- 
sessed •j<292  for  the  making  of  it,  and  you  would  add  that  on  in 
determining  the  amount  that  he  ought  to  be  allowed  if  his  prop- 
erty has  been  damaged."  Under  these  instructions  the  trial  re- 
sulted in  a  verdict  in  the  plaintiffs  favor  for  the  sum  of  l|500, 
upon  which  judgment  was  entered. 

Upon  the  plaintiff's  petition  the  court  granted  a  rule  on  the 
city,  the  city  treasurer  and  the  city  controller,  to  show  cause 
why  a  writ  in  the  nature  of  a  mandamus  execution  should  not 
be  issued  for  the  collection  of  this  judgment  The  city  con- 
troller filed  an  answer  setting  up  the  facts  above  stated,  and 
averring  his  willingness  to  sign  and  deliver  a  warrant  for  the 
payment  of  the  judgment  with  interest  and  costs,  less  the  amount 
of  the  benefit  assessment  with  interest  and  costs,  but  submitting 
that  in  view  of  the  circumstances  the  city  ought  not  to  be  re- 
quired to  pay  tlie  full  amount  of  the  judgment  regardless  of  the 
benefit  assessment,  which  is  against  the  same  property,  in  the 
same  proceeding  and  for  the  same  improvement.  After  argu- 
ment the  court  made  the  following  order :  "  The  rule  for  a  man- 
damus execution  to  enforce  the  payment  of  the  $500  judgment 
in  this  case  is  discharged  and  the  mandamus  refused,  but  a  man- 
damus execution  is  awarded  to  enforce  the  payment  of  the  sum 
of  the  judgment  in  this  case  with  interest  less  the  benefit  assess- 
ment of  $292.97."  From  this  order  the  plaintiff  appealed  to 
this  court,  and  on  the  argument  of  the  appeal  it  was  admitted, 
that,  after  the  plaintiff  appealed  from  the  report  of  the  viewers, 
the  city  solicitor  caused  a  lien  to  be  entered  for  the  benefit  as- 
sessment and  issued  a  sci.  fa.  thereon,  which  was  pending  at  the 
time  of  the  trial,  and  is  still  pending. 

A  local  municipal  improvement  may  benefit  abutting  property 
in  one  way  and  damage  it  in  another.  For  example,  the  prop- 
erty in  question  may  have  been  benefited  by  the  paving  and 
curbing  and  damaged  by  the  change  of  grade.  Prior  to  the 
act  of  J^Tay  16,  1891  the  viewers  reported  the  amount  of  the 
damages  over  the  benefits  or  the  benefits  over  the  damages  as  a 
single  sum,  but  under  that  act  it  is  their  duty  to  report  the  dam- 
ages and  benefits  separately.  As  explained  in  a  recent  decision 
of  the  Supreme  Court  *'  the  net  result  is  the  same.  The  only 
effect  of  the  change  is  to  give  the  court  primarily  and  the  par- 
ties finally  more  information  as  to  the  steps  by  which  the  result 
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was  reached,  and  better  opportunity  to  have  it  examined  and 
reviewed."  Whether  or  not  the  statute  authorizes  an  appeal 
from  part  only  of  the  award  is  left  an  open  question :  Dawson 
V.  Pittsburg,  159  Pa.  317.  We  agree,  however,  with  the  ap- 
pellant's counsel  that  it  is  not  necessary  for  the  landowner  to 
take  two  appeals  in  order  to  have  a  jury  trial  both  as  to  the  dam- 
ages as  well  as  the  benefits.  An  appeal  from  the  award  gen- 
erally would  entitle  him  to  have  an  issue  so  framed  as  to  include 
both  questions. 

But  there  is  nothing  in  the  statute  to  prevent  the  parties, 
with  the  consent  of  the  court,  from  limiting  the  scope  of  the 
appeal  to  one  of  the  questions,  leaving  the  other  assessment  to 
stand  as  the  viewers  made  it.  And  where  a  fair  construction 
of  the  record  shows  that  the  appeal  was  taken  from  the  award 
of,  or  refusal  to  award,  damages  only  and  (both  parties  acquies- 
cing) the  case  was  tried  and  judgment  entered  on  the  theory 
that  only  that  part  of  the  award  was  appealed  from  he  ought 
to  be  estopped  from  asserting  afterwards  that  the  appeal  ipso 
facto  superseded  and  wiped  out  the  benefit  assessment.  To 
hold  otherwise  in  the  present  case  would  work  manifest  injus- 
tice, for  nothing  can  be  plainer  than  that  the  plaintiff  got  a  ver- 
dict for  $292.97  more  than  he  would  have  received  if  the  court 
and  jury  had  gone  upon  the  theory  that  the  benefit  assessment 
was  affected  by  the  appeal.  This  can  be  seen  by  an  examination 
of  the  charge  of  the  court  which  in  this  respect  was  substantially 
the  same  as  the  charge  in  the  Dawson  case. 

It  is  said,  the  charge  of  the  court  did  not  make  the  issue 
being  tried.  True,  but  the  theory  upon  which  the  case  was 
tried  and  submitted  to  the  jury  was  entirely  consistent  with  the 
theory  of  the  plaintiff  as  that  is  disclosed  by  the  terms  of  the 
appeal  which  he  put  upon  the  record.  In  other  words,  the  con- 
clusion that  the  benefit  assessment  was  not  appealed  from,  and 
was  not  disturbed,  involves  no  contradiction  of  the  record. 

But  does  it  foUow  that  the  court  was  authorized  to  set  off 
against  the  judgment  for  damages  the  amount  of  the  benefit 
assessment?  We  think  not.  Looking  at  the  case  from  the 
point  of  view  most  favorable  to  the  defendant  the  plaintiff  has 
a  final  judgment  for  his  damages  entered  on  the  verdict  of  a 
jury,  unappealed  from  and  ripe  for  execution.  On  the  other 
hand  the  city  has  an  assessment  for  benefits  against  his  property 
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apon  which  it  has  entered  a  lien,  and  is  proceeding  in  the  mode 
prescribed  by  the  statute  to  put  the  same  into  judgment.  What 
defense  he  may  have  to  the  sci.  fa.  thereon,  aside  from  that 
already  mentioned,  we  know  not,  but  we  are  unable  to  say  that 
he  can  have  none  other.  Furthermore,  when  the  lien  for  the 
assessment  is  put  into  judgment,  if  it  reaches  that  stage,  it  can 
be  collected  out  of  the  property  only,  whereas  if  the  present 
order  is  allowed  to  stand  the  plaintifE  will  be  compelled  to  pay 
it  as  if  it  were  a  personal  charge.  The  question  before  us  is 
not  whether  he  can  escape  payment  of  the  benefit  assessment, 
but  whether  it  can  be  enforced  in  this  way.  Conceding  itH 
validity,  still  the  plaintiff  has  a  right  to  take  the  position  that 
it  can  only  be  collected  out  of  the  property,  and  in  the  statu- 
tory proceeding,  which,  as  we  have  seen,  the  city  has  instituted. 
The  order  discharging  the  rule  to  show  cause  is  reversed,  the 
rule  is  reinstated  and  a  procedendo  is  awarded. 


C.  C.  Steere  v.  D.  K.  Oakley,  Appellant. 

Usury  may  be  implied  from  circumstances. 

The  reservation  of  ipore  than  legal  interest  may  be  implied  from  cir- 
cumstances; when  a  debtor  making  payments  specifically  as  interest, 
knowingly  pays  more  than  the  legal  rate  it  is  a  payment  of  usurious 
interest  reserved  or  contmcted  for  within  the  statutory  meaning. 

Usury — Right  of  recovery  barred  by  the  statute, 

A  final  settlement  and  payment  having  been  made  in  1887,  of  a  loan 
secured  by  judgment  on  which  usurious  interest  had  been  paid  from  time 
to  time,  a  suit  brought  in  1889  to  recover  the  usury  is  barred  by  the  Act 
of  May  28,  1858,  P.  L.  622. 

.  Usury — Voluntary  payment — Duress, 

There  can  be  no  duress  in  law  except  by  an  unlawful  act.  There  is 
no  duress  involved  in  a  threat  to  enforce  a  legal  demand  in  a  legal  man- 
ner. Payments  of  usurious  interest  for  extension  of  time  made  under 
threat  of  legal  proceedings  on  an  overdue  obligation  cannot  be  said  to  be 
extoited  by  duress  or  to  be  other  than  voluntary  payments  of  usurious 
interest. 

Usury— When  knowledge  of  presumed. 

Where  a  debtor  knowd  at  the  outset  the  exact  amount  of  intei'est  accru- 
ing for  a  year  at  the  legal  rate,  and  thereafter  voluntarily  pays  more  than 
this  sum  annually  as  interest  on  the  same  debt,  he  will  not  be  permitted 
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to  recover  it  back  after  the  lapse  of  six  months  under  the  pretense  that  he 
did  not  know  that  the  creditor  was  charging  more  than  six  per  cent. 

Mistake — Recovery  ofmo}iey  alleged  to  have  been  overpaid. 

A  settlement  of  accounts  having  been  made  when  the  plaintiff  had 
every  means  at  hand  of  detei-mining  with  accuracy  the  credits  which 
should  have  been  applied,  it  must  be  presumed  that  they  were  so  applied 
and  that  the  balance  accepted  to  be  coiTcct  was  in  fact  the  amount  remain- 
ing due.  A  settlement  so  retiched  can  be  impeached  only  for  fraud  or 
mistake,  and  the  case  should  not  be  peimitted  to  go  to  the  jury  in  a  suit 
to  recover  alleged  ovei*payments  when  the  evidence  of  fraud  or  mistake  is 
so  weak  that  it  would  be  the  duty  of  the  court  to  set  aside  a  verdict  based 
on  it. 

Argued  Jan.  13,  1897.  Appeal,  No.  82,  Jan.  T.,,1897,  by 
defendant,  from  judgment  of  C.  P.  Lackawanna  Co.,  June  T., 
1889,  No.  581,  on  verdict  for  plaintiflF.  Before  Rice,  P.  J., 
WiCKHAM,  Bbaveb,  Rbedbr,  Orlady  and  Smith,  JJ.  Re- 
versed. 

Assumpsit  to  recover  money  alleged  to  have  been  paid  by 
mistake.    Before  EDWAjaDS,  J. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

Verdict  and  judgment  for  plaintiff  for  $661.69.  Defendant 
appealed. 

Errors  assigned  among  others  were  (13)  In  answer  to  de- 
fendant's first  point.  The  point  and  answer  are  as  follows : 
"1.  Under  all  the  evidence  in  this  suit  the  verdict  must  be  for 
the  defendant  Anstcer :  I  cannot  affirm  this  point  because 
I  cannot  direct  a  verdict  one  way  or  the  other.  There  are  dis- 
puted facts  to  be  decided  by  you,  and  as  you  view  the  facts,  in 
the  light  of  the  law  stated  by  the  court,  so  will  your  verdict 
be."  (14)  Answer  to  defendant's  second  point.  The  point 
and  answer  are  as  follows :  2.  If  the  claim  presented  by  the 
plaintiff  be  one  of  usurious  interest,  the  suit  is  barre^d  by  the 
statute  of  limitations.  Answer :  With  the  qualification  that 
if  the  usurious  interest  is  voluntarily  paid  and  has  been  agreed 
upon  or  reserved  by  the  parties,  this  point  is  affirmed." 

jET.  M,  Hannah  and  S,  B,  Price^  for  appellant. — The  question 
of  the  voluntary  or  involuntary  character  of  the  payments  was 
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one  of  law  for  the  court  and  not  one  of  fact  for  the  jury :  Col- 
well  V.  Peden,  3  Watts,  827 ;  De  La  Cuesta  v.  Ins.  Co.,  186 
Pa.  62. 

In  order  to  render  a  payment  involuntary  there  must  be  com- 
pulsion, actual,  present  and  potential,  inducing  the  payment  by 
force  of  process  available  for  instant  seizure  of  person  or  prop- 
erty. And  the  party  so  paying  must  give  notice  of  the  illegal- 
ity of  the  demand,  and  of  his  involuntaiy  payment :  Peebles  v. 
Pittsburg,  101  Pa.  804 ;  Harvey  v.  Girard  Bank,  119  Pa.  212 ; 
De  La  Cuesta  v.  Insurance  Co.,  136  Pa.  62. 

The  threat  of  legal  process  is  not  such  duress  as  will  render 
the  payipent  of  money  involuntary :  De  La  Cuesta  v.  Ins.  Co., 
136  Pa.  62. 

One  who  voluntarily  pays  money,  with  a  full  knowledge  of 
the  facts,  or  the  means  of  knowledge,  cannot  recover  it  back, 
though  it  be  in  excess  of  the  amount  legally  due :  Real  Est. 
Savings  Inst.  v.  Linder,  74  Pa.  371 ;  Krumbhaar  v.  Yewdall, 
153  Pa.  479. 

In  order  to  wan*ant  an  attempt  at  the  correction  of  a  mistake, 
the  party  alleging  it  must  establish  it  by  precise,  clear  and  indu- 
bitable proof:  Stine  v.  Sherk,  1  W.  &  S.  195;  Breneiser  v. 
Davis,  134  Pa.  1 ;  15  Am.  &  Eng.  Ency.  of  Law,  626. 

^nd  it  is  tlie  duty  of  the  court  in  the  first  instance  to  decide 
that  there  is  evidence  suflGcient  to  warrant  the  jury  in  finding 
that  a  mistake  has  been  made  before  the  question  is  submitted : 
Schettiger  v.  Hopple,  3  Grant,  54 ;  Breneiser  v.  Davis,  134  Pa. 
1 ;  Reed  v.  Horn,  143  Pa.  323. 

Usurious  interest  included  in  a  judgment  confessed  cannot  be 
recovered  back  after  the  judgment  has  been  paid  by  the  defend- 
ant in  full :  Hopkins  v.  West,  83  Pa.  109 ;  Rutherford  v.  Boyer, 
84  Pa.  347 ;  Montague  v.  McDowell,  99  Pa.  265. 

'  Chas,  W,  Dawson  and  A,  A.  Voshurg^  for  appellee. — The 
act  of  1858  only  applies  to  cases  where  excessive  interest  has 
been  paid  on  a  contract  to  pay  usury :  Fitzsimmons  v.  Baum, 
44  Pa.  32 ;  Heath  v.  Page,  48  Pa.  130,  146 ;  Heath  v.  Page, 
63  Pa.  108, 121 ;  Schutt  v.  Evans,  109  Pa.  625. 

Where  money  is  obtained  by  deceit  or  unfair  practices,  it  may 
be  recovered  back:  Mathers  v.  Pearson,  13  S.  &  R.  258;  Tay- 
lor V.  Commissioners,  3  P.  &  W.  112. 
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Where  money  is  paid  under  a  mistake  of  fact,  it  can  be  recov- 
ered back. 

If  defendant  did  not  make  a  mistake,  he  made  a  wilful  and 
deliberate  false  computation,  and  deceived  plaintiff  as  to  the 
amount  due.  This  of  course  would  be  a  fraud,  and  in  such 
case  the  money  can  be  recovered  back :  Taylor  v.  Commission- 
ers, 8  P.  &  W.  112;  Mathers  v.  Pearson,  13  S.  &  R.  258 ;  Motz 
V.  Mitchell,  91  Pa.  117 ;  Coon  v.  Canal  Co.,  14  Luz.  R.  461 ; 
Brooks  V.  Presbyterian  Church,  128  Pa.  408. 

For  instance,  money  is  not  paid  voluntarily  when  paid  under 
a  mistake  of  fact:  McKibben  v.  Doyle,  173  Pa.  579;  Meridith 
V.  Haines,  14  W.  N.  C.  864. 

A  common  mistake  of  fact  for  which  money  may  usually  be 
recovered  back,  arises  in  computing  interest :  Worley  v.  Moore, 
97  Ind.  15 ;  Boon  v.  Miller,  16  Mo.  457 ;  Hathaway  v.  Hagan, 
69  Vt.  76. 

Again,  money  is  not  paid  voluntarily,  when  deceit  or  unfair 
dealing  was  used  in  obtaining  it:  Taylor  v.  Commissioners,  3 
P.  &  W.  112. 

Opinion  by  Smith,  J.,  July  28, 1897: 

Under  an  arrangement  between  the  parties  to  this  action, 
Oakley,  the  defendant,  on  January  1, 1873,  purchased  a  judg- 
ment and  accompanying  mortgage  for  $945.27  against  the  plain- 
tiff Steere.  From  time  to  time  payments  were  made,  and  twice 
the  judgment  was  amicably  revived;  November  4,  1879,  for 
$1,229.51,  and  February  23,  1885,  for  $1,600. 

In  July,  1876,  Steere  borrowed  $500  from  Oakley,  for  which 
he  gave  a  judgment.  From  time  to  time  payments  were  made 
on  this ;  it  was  twice  amicably  revived ;  and  on  June  4,  1886, 
it  was  satisfied. 

On  October  6, 1887,  the  parties  made  a  settlement  of  the 
first  judgment  and  mortgage ;  Oakley  having  first  called  on 
Steere  for  a  settlement  about  four  weeks  previously.  Steere 
had  kept  memoranda  of  the  payments  alleged  to  hava  been 
made  by  him,  and  at  the  time  of  settlement  had  a  full  state- 
ment of  the  dates  and  amounts.  A  computation  by  Oakley 
embracing  the  payments  which  he  admitted  were  to  be  credited 
on  the  mortgage,  and  exhibiting  the  balance  which  he  claimed 
as  due,  was  laid  before  Steere  and  Ins  son ;  the  latter  having 
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been  brought  by  Steere  to  assist  him  in  making  the  settlement. 
It  set  out  with  the  debt  of  $945.27  with  "interest  paid  to  Jan- 
uary 2, 1877,"  followed  by  computations  of  interest,  and  pay- 
ments from  time  to  time ;  the  latter  being  for  the  following 
amounts,  without  date :  $17,  *30,  $96,  $67.48,  $116.  The  bal- 
ance shown  was  $1,243.18.  This  was  examined  by  Steere  and 
his  son,  as  the  latter  testified,  for  "  about  three  quarters  of  an 
hour  to  an  hour."  This  witness  further  says  that  he  "  looked 
over  the  payments  and  the  calculation,"  and  found  the  state- 
ment correct  "  as  far  as  anything  I  saw."  He  was  not  certain 
that  the  parties  "  spoke  of  each  item  of  payment  as  they  passed 
down  the  calculation ; "  but  no  objection  was  made,  and,  as  the 
witness  further  testified,  "  We  took  the  statement  as  correct ; 
we  made  no  further  claim  at  that  time."  The  settlement  was 
then  completed  by  payment  of  the  balance  shown  by  the  com- 
putation. This  statement  was  retained  by  Steere,. and  offered 
in  evidence  by  him  on  the  trial. 

There  is  no  allegation  that  in  this  settlement  any  fraud  was 
practiced  by  Oakley.  The  computation  shows,  with  substantial 
accuracy,  the  balance  due  at  the  time,  on  the  basis  of  the  items 
which  it  embraced.  Prima  facie  the  settlement  was  correct  and 
showed  the.  balance  actually  due.  Steere  never  exhibited  to 
Oakley  any  error  in  the  credits  or  the  computation,  or  any  cor- 
rection leading  to  a  different  result.  Had  this  statement  of  the 
account  been  received  by  Steere  from  Oakley,  with  reference  to 
a  settlement,  but  without  payment,  and  retained  without  objec- 
tion made  within  a  reasonable  time,  it  would  be  presumed  cor- 
rect. Submitted  to  him  and  examined  as  it  was,  with  a  view 
to  payment  of  the  balance  appearing  due,  and  with  all  the 
memoranda  at  hand  for  testing  its  correctness,  acquiescence  and 
payment  on  his  part  carry  the  presumption  of  its  correctness  to 
the  verge  of  conclusiveness. 

On  May  14,  1889,  Steere  commenced  this  action.  After  ser- 
vice of  the  summons,  the  cause  rested  until  March  2, 1895, 
whei)  the  declaration  was  filed.  This  consists  of  the  common 
counts,  and  a  statement  of  dates  and  items  with  this  introduc- 
tory heading:  "The  following  is  a  copy  of  the  account  on 
which  the  above  action  is  brought."  This  statement  is  not,  how- 
ever, a  copy  of  book  entries,  nor  does  it  set  forth  matters  that 
may  be  proved  by  book  entries.     In  fact,  it  exhibits  no  indebt- 
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edness  of  any  kind.  Its  items  refer  to  payments  some  made  in 
cash  and  some  by  note ;  but  by  whom,  to  whom,  on  what 
account  made,  in  what  manner  they  create  an  indebtedness,  who 
is  the  debtor  or  who  is  the  creditor,  nowhere  appears.  It  has 
no  apparent  connection  with  the  common  counts ;  it  neither  aids 
them  nor  is  aided  by  them ;  and,  with  or  without  them,  as  the 
presentation  of  a  cause  of  action  is  wholly  unintelligible.  Elim- 
inating the  common  counts,  which,  under  the  procedure  act  of 
1887,  have  no  place  in  pleading :  Bank  v.  Soap  Co.,  161  Pa. 
134;  Smith  Co.  v.  Smith,  166  Pa.  563;  no  cause  of  action 
is  set  forth.  But  as  no  question  respecting  the  sufficiency  of 
the  declai-ation  has  been  raised  by  the  appellant,  we  do  not 
think  it  necessary  to  consider  its  defects  except  incidentally. 
The  case  may  be  disposed  of  on  other  grounds. 

While  the  cause  of  action  is  not  disclosed  by  the  pleading, 
the  suit  appears  from  the  evidence  to  have  been  brought  to 
recover  an  alleged  over-payment  of  the  debt  secured  by  the 
judgment  and  mortgage.  The  evidence  of  payraentfe  preceding 
the  settlement  in  October,  1887,  consists  of  notes,  receipts,  and 
the  testimony  of  the  parties.  From  the  plaintiff's  testimony,  it 
would  appear  that  the  amount  finally  paid  was  more  than  the 
amount  remaining  due  on  the  mortgage,  with  legal  interest. 
The  defendant  testifies  tliat  the  principal  and  accrued  interest, 
at  the  date  of  the  purchase  by  him,  was  f  985  instead  of  $945. 
He  further  denies  the  receipt  of  some  of  the  payments  testified. 
to  by  the  plaintiff,  and  testifies  that  others  consisted  of  interest 
in  excess  of  the  legal  rate,  agreed  on  by  the  parties  from  year 
to  year.  It  further  appears  that  part  of  the  second  judgment 
was  included  in  a  revival  of  the  first,  though  the  amount  is  not 
stated;  thus  adding  to  the  uncertainties  of  the  case.  The  ques- 
tions arising  from  the  evidence  were,  apparently,  whether  the 
debt  had  been  overpaid,  and,  if  so,  whether  the  overpayment 
consisted  of  usurious  interest  reserved  or  contracted  for,  or  was 
due  to  a  mistake  in  the  computation  of  interest  at  the  legal 
rate.  If  the  former,  the  act  of  May  28,  1858,  would  bar  a 
recovery,  as  the  action  was  not  brought  within  six  months  as 
required  by  that  act ;  Bank  v.  Roseberry,  81  Pa.  809 ;  Hopkins 
V.  West,  83  Pa.  109 ;  Rutherford  v.  Boyer,  84  Pa.  347.  If  the 
latter,  the  statute  would  not  be  a  bar. 

The  payments  testified  to  by  Steere  correspond  with  those 
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set  forth  in  the  "  copy  of  account "  accompanying  the  declara- 
tion. According  to  his  testimony,  he  paid  interest  at  six  per 
cent,  but  being  unable  to  compute  it  he  trusted  to  Oakley's 
computations  and  paid  accordingly.  He  made  the  first  pay- 
ment when  the  mortgage  was  assigned  to  Oakley,  January  1, 
1873,  by  giving  his  note  for  §56.70  as  a  year's  interest  in  ad- 
vance, with  a  recorder's  fee  of  $2.50.  December  31,  1873,  he 
gave  his  note  for  $66.38 ;  January  30, 1874,  he  paid  S54.00  in 
cash;  thereafter,  until  1886,  his  payments  were  partly  by  note 
and  partly  in  cash  —  "  paying  what  money  I  had  and  giving 
my  note  for  the  balance " — though  in  five  of  the  intervening 
years  no  payments  were  made. 

In  the  plaintiff's  testimony,  and  the  "  copy  of  account "  that 
forms  part  of  the  declaration,  the  character  of  the  payments  is 
thus  stated : 

(1)  January  1, 1873,  Note  $56.70.  PlamtifE:  "I  gave  that 
note  for  interest  of  the  advanced  year,  that  year  to  come,  at  six 
per  cent."  Account :  "  1873,  Jan.  1,  Note  for  advance  interest, 
$56.70." 

(2)  December  31, 1873,  Note,  $66.38.  Plaintiff :  "  I  gave  a 
note  for  $66.38  to  apply  on  the  mortgage."  Account :  "  1873, 
Nov.  31,  Note  for  interest,  $66.38." 

(3)  January  30, 1874,  Cash  $54.00.  Plaintiff :  "  I  paid  cash 
indorsed  on  the  mortgage  $54.00."  Account :  "  1874,  Jan.  30, 
Cash  interest  on  mortgage,  $54.00."  Both  show  also  a  pay- 
ment of  $3.90  "  for  costs  of  entry."  Indorsement  on  mortgage : 
"Received  Dec.  31, 1873,  of  Clark  Steere  by  .note  $54.00  to 
apply  on  within  mortgage." 

(4)  January  21,  1875,  Note,  $59.13 ;  cash,  $56.72.  Plain- 
tiff :  "  It  was  given  $59.13,  as  he  called  it  as  interest  to  apply 
on  the  mortgage  at  six  per  cent.  He  figured  up  how  much  the 
interest  would  be  for  the  year  to  come,  and  we  would  put  it 
into  a  note.  The  same  day  that  note  was  given  I  paid  cash  on 
the  mortgage,  indorsed  on  the  mortgage,  $56.72."  Account: 
"  1875,  Jan.  21,  Note  advance  interest,  $59.13 ;  Cash  interest 
on  mortgage,  $56.72."  Indorsement  on  mortgage :  "  Received 
January  21, 1875,  the  interest  on  the  within  to  Jan.  1, 1875." 

(5)  January  3, 1876,  Note,  $45.34 ;  cash  $20.00.  Plaintiff: 
"  I  gave  a  note  for  advance  interest,  $45.34.  I  paid  the  same 
day  $20.00  cash.    I  was  to  pay  the  interest  on  the  mortgage, 
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and  he  figured  it  up  $65.34 ;  so  I  paid  $20.00  and  gave  a  note 
for  the  balance."  Account :  "  1876,  Jan.  8,  Note  advance  in- 
terest, $45.84 ;  Cash  interest,  $20.00." 

(6)  January  2, 1877,  Note,  $44.62 ;  Cash,  $20.00.  Plaintiff : 
"  I  gave  another  note  that  year,  $44.62 ;  the  same  day  I  paid 
$20.00  cash  again.  I  went  down  there  to  pay  the  interest  and 
he  figured  it  up  at  that ;  he  said  it  would  be  at  six  per  cent, 
$64.62,  and  so  I  paid  it  in  that  note  and  that  cash." 

(7)  January  1, 1879,  Cash,  $73.70.  Plaintifif:  "I  had  the 
money ;  he  figured  the  interest  up  to  what  it  would  be  at  that 
time,  and  I  paid  it."  Account:  "1879,  Jan.  1,  Cash  interest, 
$72.00." 

(8)  January  30,  1879,  Order,  $16.07.  Plaintiff:  "He  sent 
an  order  up  there,  kind  of  receipt,  for  me  to  pay  $16.07,  and  I 
paid  that."  Account:  "1879,  Jan.  30,  Paid  orders  D.  K.  Oak- 
ley, $16.07." 

(9)  November  23, 1880,  Note,  $10.00 ;  Cash,  $63.70.  Plain- 
tiff:"  I  gave  a  note  for  $10.00,  and  the  same  day  cash  $63.70. 
He  was  kind  of  punching  me  up  for  interest,  and  I  got  a  little 
money,  and  I  went  down  there,  and  I  had  $63.70,  and  I  gave 
the  note  for  the  rest.  He  figured  it  up  and  said  the  interest 
was  $78.70  due  on  the  mortgage."  Account:  "1880,  Nov.  23, 
Give  note  for  interest  $10.00 ;  Cash  interest  paid,  $63.70." 

(10)  January  8, 1881,  Note  $30.00 ;  Cash  $43.70.  Plaintiff, 
"  I  went  down  to  pay,  and  he  figured  it  up,  and  said  the  inter- 
est would  be  $73.70,  and  I  paid  $43.70,  and  gave  a  note  for 
$30.00."  Account:  "1881,  Jan.  3,  Note  for  interest,  $30.00; 
Cash  same  day,  43.70." 

(11)  June  4,  1886,  Cash,  $96.00.  Plaintiff:  "I  paid  him 
the  $96.00  on  the  mortgage.  He  figured  the  interest  up  on 
the  mortgage  at  six  per  cent ;  he  claimed  I  owed  him  $1,600 
at  that  time."  Account :  "  1886,  June  4,  Cash  receipt  $96.00." 
Receipt  on  judgment  for  $1,600,  "  to  apply  on  the  above  stated 
judgment  bond." 

(12)  December  24, 1886,  Cash,  $96.00.  Plaintiff:  "I  sup- 
posed I  was  paying  the  $96.00  to  apply  on  the  mortgage.  He 
said  the  mortgage  was  $1,600  due  on  it,  and  he  figured  up 
$96.00  interest."  Account:  "1886,  Dec.  24,  Cash  receipt, 
$96.00."  Receipt  on  judgment,  "  to  apply  on  the  above  stated 
judgment." 
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(13)  July  1, 1887,  Credit  f  10.00.  Plaintiflf :  "  July,  1887, 1 
lent  him  a  mowing  machine  ten  days,  that  he  was  to  allow  me 
$10.00  for."  Account :  "  1887,  July  1,  use  of  mowing  machine 
ten  days,  $10.00." 

(14)  September  9, 1887,  Cash  *11 6.  Plaintiff :  "  Sept  9,1887, 
paid  by  Solomon  Young  a  receipt  for  $116.  He  wanted  some 
money  two  years  and  a  half  before  that,  and  I  told  him  Young 
was  owing  me  some,  and  he  might  pay  him  $100,  and  it  ran  two 
years  and  a  half  before  he  gave  me  any  credit  on  it,  and  he  fig- 
ured up  the  interest,  what  the  two  years  and  a  half  would  be, 
and  gave  me  this  receipt."  Account :  *'  1887,  Sept.  9,  Paid  Sol- 
omon Young,  $116." 

The  next  payment  was  on  the  settlement,  October  6, 1887, 
of  the  balance  shown  by  Oakley's  computation,  already  men- 
tioned, $1,243.18. 

The  other  items  of  the  account  relate  to  the  judgment  for 
$500,  and  have  no  bearing  on  the  mortgage. 

Thus  the  plaintiff's  testimony,  coupled  with  his  account,  shows 
beyond  question  that  these  payments  were  made  specifically  as 
interest.  The  evidence  further  shows  that,  on  a  former  trial  of 
the  cause,  Steere  testified  that  the  payments  were  made  as  in- 
terest. The  over-payment  for  which  the  action  seems  to  have 
been  brought  was  thus  a  payment  of  interest  above  the  legal 
rate. 

The  payment  of  more  than  the  legal  rate  of  interest  is  not 
unlawful.  By  the  act  of  1858  however,  if  such  payment  is  "  re- 
served or  contracted  for,"  the  excess  paid,  above  the  legal  rate, 
can  be  recovered  back  only  in  an  action  brought  within  six 
months  after  payment ;  while  if  paid  otherwise  this  limitation 
of  the  statute  does  not  apply.  This  action  not  having  been 
brought  within  six  months  after  payment,  whether  the  excess 
paid  by  the  plaintiff  can  here  be  recovered  back  depends  on 
whether  the  usurious*  interest  paid  was  reserved  or  contracted 
for  within  the  meaning  of  the  statute. 

The  evidence  as  to  an  express  contract  for  more  than  the 
legal  rate  of  interest  is  conflicting ;  the  plaintiff  denying  it,  and 
the  defendant  asserting  it  for  at  least  a  part  of  the  period  of  in- 
debtedness. But  the  reservation  of  more  than  the  legal  rate 
may  be  implied  from  circumstances.  When  a  debtor,  making 
a  payment  specifically  as  interest,  knowingly  pays  more  than 
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the  legal  rate,  it  is  a  payment  of  usurious  interest  reserved  or 
contracted  for  within  the  statutory  meaning;  an  instance  of 
such  payment  is  found  in  the  case  (formerly  quite  common)  of 
the  extension  of  a  loan  from  time  to  time  on  payment  of  usu- 
rious interest  at  each  extension.  The  transactions  in  the  present 
case  were  apparently  of  this  character.  One  half  of  the  debt 
was  overdue  when  assigned  to  Oakley,  and  the  remainder  ma- 
tured August  11, 1873.  The  payments  of  interest,  though  not 
all  were  usurious,  manifestly  implied  the  extensions  which  the 
defendant  actually  enjoyed  for  more  than  fourteen  years. 

There  can  be  no  reasonable  ground  for  doubting  Steere's  knowl- 
edge that  he  was  paying  more  than  the  legal  rate  of  interest. 
While  declaring  that  he  could  not  "  figure  down  to  the  cents," 
in  computing  interest,  he  admits  his  knowledge  that  $60.00  was 
the  legal  interest  on  $1,000 ;  that  the  interest  on  $900  would  be 
not  quite  $60.00 ;  and  that  Oakley,  in  his  computations,  "  was 
figuring  it  too  big."  Still  more  conclusive  was  the  fact,  testi- 
fied to  by  him,  that  his  first  note,  for  $56.70,  was  for  a  year's 
interest  at  six  per  cent.  As  bearing  on  the  question  of  usury, 
it  is  a  significant  circumstance  that  this  note  was  drawn  to 
Nichols,  the  assignor  of  the  mortgage,  as  payee;  and  from  the 
uncontradicted  testimony  of  Oakley  this  was  done  with  a  view 
to  evading  the  usury  law.  Steere  thus  knew,  at  the  outset, 
that  $56.70  '^as  the  legal  interest  on  $945.27 ;  and  whenever 
he  paid  more  than  this  as  a  years  interest  he  knew  that  he 
was  paying  more  than  the  legal  rate.  This  note  remained  in 
his  possession  from  the  time  it  was  taken  up  by  him  until  the 
settlement,  and,  were  it  necessary,  he  could  always  refer  to  it 
as  showing  the  amount  of  a  year's  legal  interest  on  the  debt. 
His  assertion  that  he  was  not  knowingly  paying  more  than  six 
per  cent  is  inconsistent,  also,  with  the  contention  that  his  pay- 
ments were  involuntary,  and  were  extorted  by  the  duress  of 
threatened  legal  proceedings  for  the  collection  of  the  principal. 
There  is  no  element  of  duress  in  the  case,  and  the  payments  were 
not,  in  contemplation  of  law,  involuntary.  There  can  be  no  du- 
ress, in  law,  except  through  an  imlawful  act.  There  is  no  duress 
involved  in  a  threat  to  enforce  a  legal  demand  in  a  legal  manner; 
and  this  is  the  utmost  that  is  alleged  on  the  part  of  the  plain- 
tiff in  his  testimony  that  Oakley  threatened  to  collect  the  debt 
unless  it  was  paid.    The  extortion  of  usurious  interest,  by  such 
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a  threat,  is  to  be  redressed  by  an  action  for  its  recovery  within 
six  months,  under  the  act  of  1858. 

The  question  to  be  determined  here  is  whether  there  was 
such  evidence  as  should  have  been  submitted  to  the  jury  in  sup- 
port of  the  plaintiff's  contention.  The  rule  on  this  point  is  well 
settled.  In  Imp.  Co.  v.  Munson,  14  Wall.  442— an  ejectment 
for  land  in  Pennsylvania — it  was  said  by  Cliffobd,  J.,  "  Nor 
are  judges  any  longer  required  to  submit  a  question  to  the  jury 
merely  because  some  evidence  has  been  introduced  by  the  party 
having  the  burden  of  proof,  unless  the  evidence  be  of  such  a  char- 
acter that  it  would  warrant  the  jury  in  finding  a  verdict  in  favor  of 
that  party.  ...  In  every  case,  before  the  evidence  is  left  to  the 
jury,  there  is  a  preliminary  question  for  the  judge,  not  literally 
whether  there  is  no  evidence,  but  whether  there  is  any  upon 
which  a  jury  can  properly  proceed  to  find  a  verdict  for  the  party 
producing  it,  upon  whom  the  onus  of  proof  is  imposed."  This 
view  was  affirmed  and  illustrated  in  Pleasants  v.  Fant,  22  Wall. 
116 ;  Mr.  Justice  Mtllbr  saying :  "  It  is  the  province  of  the 
court,  either  before  or  after  verdict  to  decide  whether  the  plain- 
tiff has  given  evidence  sufficient  to  support  or  justify  a  verdict 
in  his  favor.  Not  whether  on  all  the  evidence  the  preponder- 
ating weight  is  in  his  favor — that  is  the  business  of  the  jury ; 
but  conceding  to  all  the  evidence  offered  the  greatest  probative 
^orce  which,  according  to  the  law  of  evidence,  it  is  fairly  en- 
titled to,  is  it  sufficient  to  justify  a  verdict?  ....  If  the  court 
is  satisfied,  that,  conceding  all  the  inferences  which  the  jury 
could  justifiably  draw  from  the  testimony,  the  evidence  is  in- 
sufficient to  warrant  a  verdict  for  the  plaintiff,  the  court  should 
say  so  to  the  jury." 

The  same  rule  has  long  been  held  by  the  courts  of  our  own 
state.  In  a  recent  case  in  the  Supreme  Court,  it  was  said : 
"  Where  the  evidence  is  so  weak  that  it  would  be  the  duty  of 
the  court  to  set  aside  the  verdict  of  the  jury,  there  is  no  pro- 
priety in  submitting  it : "  Holland  v.  Kindregan,  155  Pa.  156, 
Per  Curiam.  Further  citation  of  authorities,  on  a  point  so  weU 
settled,  is  needless. 

In  the  present  case,  when  the  settlement  was  made  the  plain- 
tiff had  in  his  possession  all  notes,  receipts,  and  other  memo- 
randa of  his  payments  to  the  defendant.  In  the  absence  of  fraud 
or  mistake,  it  must  be  presumed  that  all  of  these  which  the 
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parties  recognized  as  having  a  place  in  the  settlement  were  duly 
taken  into  account.  There  is  no  evidence  and  no  allegation 
that  anything  was  omitted  to  the  prejudice  of  the  plaintiff  that 
should  have  been  included  in  the  settlement.  With  the  means 
at  hand  of  determining  with  accuracy  the  credits  which  should 
be  applied  on  the  mortgage,  it  must  be  presumed  that  they  were 
so  determined  and  applied  and  that  the  balance  which  wiis 
accepted  as  correct  was  in  fact  the  amount  remaining  due.  The 
settlement  thus  reached  can  be  impeached  only  for  fraud  or 
mistake.  There  is  in  the  declaration  no  allegation  of  either 
fraud  or  mistake ;  indeed,  outside  the  common  counts,  which  are 
indefinite,  and  under  the  procedure  act  of  1887  are  not  to  be 
considered,  there  is  no  allegation  of  any  act,  omission  or  cir- 
cumstance of  any  kind  on  which  a  recovery  is  sought.  The 
record  does  not  disclose  the  issue  between  the  parties,  and  the 
evidence  leaves  it  obscure.  It  is  suflGcient,  however,  to  say, 
from  a  careful  examination  of  the  evidence,  that  there  is  noth- 
ing in  it  that  can  warrant  a  jury  in  finding  either  fraud  or  mis- 
take in  the  settlement.  It  was  wholly  insufficient  to  justify 
the  submission  of  the  case  to  the  jury,  and  the  defendant's  first 
point  should  have  been  affirmed. 
Judgment  reversed. 


Estate  of  J.  Sloan  Gibson.     Appeal  of  W.  D.  Patton. 

Widow^s  exemption—  When  pat/able  out  of  real  estate  in  absence  of  appraise' 
ment. 

If  a  widow,  who  is  neither  executrix  nor  administratrix  and  has  not 
been  guilty  of  laches,  makes  a  demand  for  an  appraisement  of  her  deceased 
husband^s  real  estate,  before  an  order  of  sale  for  the  payment  of  debts  is 
asked  for,  she  may  claim  her  exemption  out  of  the  fund  arising  from  the 
sale,  although  no  appraisement  has  been  made. 

Argued  May  14, 1897.  Appeal,  No.  172,  April  T.,  1897,  by 
W.  D.  Patton,  from  decree  of  O.  C.  Armstrong  Co.,  Sept.  T. 
1894,  No.  77,  confinning  administrator's  account.  Before 
Rice,  P.  J.,  Willard,  Wickham,  Bbaveb,  Rbbdbr  and 
Orlady,  JJ.     Affirmed. 
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Exceptions  to  auditor's  report.     Before  Raybubn,  P.  J. 

Decedent  died  in  1894 ;  letters  of  administration  were  issued 
to  J.  T.  Gibson.  No  general  appraisement  list  was  filed.  On 
February  25, 1895,  the  widow  elected  to  take  $300  in  personal 
property  and  there  was  set  aside  to  her  by  the  appraisers  per- 
sonal property  to  the  amount  of  *69.68.  In  the  signing  of  the 
formal  receipt  on  the  widow's  appraisement  list  by  the  widow, 
these  words  were  added :  "  And  hereby  claim  the  right  to  the 
balance  of  $800.00  for  myself  and  family  out  of  the  real  estate 
of  Haid  decedent." 

This  widow's  appraisement  list  was  not  filed  until  Febru- 
ary 13, 1896,  and  was  confirmed  absolutely  July  6, 1896.  The 
real  estate  was  sold  on  April  15, 1896,  for  the  payment  of  debts, 
for  the  sum  of  $396.50.  The  sale  ^vas  confirmed  and  the  ac- 
count of  the  administrator  referred  to  H.  L.  Golden,  E^q.,  as 
auditor,  for  distribution. 

The  auditor's  conclusions  of  law  were  as  follows : 

CONCLUSIONS  OF  LAW. 

If  a  widow  (who  is  neither  executrix  nor  administratrix)  makes 
a  demand  for  an  appraisement  of  her  deceased  husband's  real 
estate  before  an  order  of  sale  for  the  payment  of  debts  is  asked 
for,  she  may  claim  her  exemption  out  of  the  fund  arising  from 
said  sale,  although  no  appraisement  has  been  actually  made. 

In  order  that  the  claimants  may  understand  fuUy  the  posi- 
tion taken  by  the  auditor,  a  few  words  are  not  out  of  place. 
The  notice  annexed  to  the  receipt  of  the  widow  is  certainly, 
when  considered  in  a  reasonable  manner,  a  demand  for  an 
appraisement  of  the  realty.  No  special  form  of  words  is  neces- 
sary and  the  notice  referred  to  is  sufficient  to  indicate  to  any 
trustee  that  the  widow  wished  the  balance  of  her  $300  exemp- 
tion to  be  awarded  her  out  of  the  real  estate  according  to  law. 
The  authorities  in  reference  to  a  widow's  claim  for  her  $300 
exemption  are  not  free  from  ambiguity.  ...  It  certainly  has 
been  held  that  a  widow  can  get  her  exemption  only  by  demand 
for  it  and  an  appraisement  of  the  real  estate.  This  is  the  doc- 
trine of  Hufman's  Appeal,  81  Pa.  329 ;  Nixon's  Appeal,  6  W. 
N.  C.  496,  and  other  cases.  The  two  cases  specially  mentioned 
have  reference  to  a  widow  who  occupies  the  dual  relation  of 
widow  and  executrix  to  the  estate,  where  it  is  her  duty  both  to 
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demand  an  appraisment  as  widow  and  to  have  an  appraisement 
made  as  executrix.  Other  cases  however  sustain  the  same  doc- 
trine where  the  said  dual  relation  does  not  exist.  There  are 
many  cas^  which  hold  that  the  widows'  exemption  act  of  1851 
and  the  debtors'  exemption  act  of  1849  are  in  pari  materia  and 
are  to  be  similarly  construed — that  an  appraisement  is  a  sine  qua 
non — that  where  there  has  not  been  an  actual  appraisement  of 
the  real  estate,  although  demand  for  such  has  been  duly  made, 
the  widow  (or  debtor)  cannot  come  in  on  a  fund  realized  from 
the  sale  of  such  realty,  but  must  bring  an  action  against  the 
officer  refusing  to  make  such  an  appraisment  if  she  wishes  to 
recover  her  exemption.  The  auditor  has,  however,  adopted  the 
ruling  of  the  Supreme  Court  in  Good's  Appeal,  152  Pa.  63, 
which  affirmed  your  honomble  court  in  holding  that  a  widow 
who  makes  her  demand  for  her  exemption  before  petition  for 
sale  of  the  realty  for  the  payment  of  debts  can  come  in  on  the 
funds  realized  from  said  sale.  It  is  suggested  that  the  price  at 
which  the  realty  is  sold  determines  the  question  as  to  whether 
or  not  an  actual  appraisement  is  necessary — that  if  the  land 
brings  over  $300,  this  indicates  that  an  appraisement  was  ne- 
cessary, if  under  that  it  was  not.  The  auditor  c«mnot  agree  with 
the  claimant  in  this.  This  would  work  great  uncertainty  and 
in  many  cases  make  the  judgment  creditor  who  bids  at  the  sale 
the  master  of  the  situation ;  he  could  give  to  or  take  from  the 
widow,  for  whose  protection  the  exemption  law  was  enacted, 
her  exemption.  The  law,  as  held  by  the  auditor,  injui-es  no 
one.  The  judgment  creditors  had  it  in  their  power  to  know 
whether  or  not  the  widow  had  been  paid  and  also  whether  or 
not  she  had  made  her  claim  for  her  exemption.  The  widow 
was  living  and  the  recoi-ds  of  the  court  showed  her  demand  at 
the  date  of  the  application  to  sell  for  the  payment  of  debts. 
The  rule  adopted  seems  humane  and  in  spirit  with  the  progress 
of  our  times — ^injures  no  one,  for  sources  of  information  as  to 
the  facts  are  open  to  those  who  wish  to  bid  upon  the  realty,  and 
is,  in  the  opinion  of  the  auditor,  rendered  necessary  by  the  de- 
cision of  the  Supreme  Court  referred  to. 

In  accordance  with  the  foregoing  findings  the  auditor  has 
prepared  the  following  schedule  of  distribution : 
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Amount  for  distribution $291.26 

Deduct  costs  of  audit,   R.   S.   Slajrmaker, 

cert.  etc.  f  4.00 

Armstrong  Democrat  and  Sentinel,  piinting      4.00 
Union  Free  Press,  printing        .        .        .  4.00 

H.  L.  Golden,  auditor's  fee    ....     25.00—    37.00 

Balance $254.25 

Deduct  amount  due  Isabella  Gibson,  widow  .  230.32 

$  23.93 
To  W.  D.  Patton,  plaintiff,  in  judgment  No.   93, 

March  term,  1889  (and  No.  99,  March  term,  1894).    $  23.93 

EXCEPTIONS  TAKEN  TO  THE  REPOBT  IN  THE  COURT  BELOW. 

1.  The  auditor  erred  in  finding  that  "  if  a  widow  (who  is 
neither  executrix  nor  administratrix)  makes  a  demand  for  an 
appraisement  of  her  deceased  husband's  real  estate,  before  an 
order  of  sale  for  the  payment  of  debts  is  asked  for,  she  may 
claim  her  execution  out  of  the  fund  arising  from  said  sale, 
although  no  appraisement  has  been  actually  made." 

2.  The  auditor  erred  in  not  finding  that  an  appraisement  of 
the  real  estate  was  a  sine  qua  non  to  qualify  the  widow  to  take 
the  real  estate  or  the  funds  arising  from  the  sale  thereof,  in 
preference  to  the  judgment  creditors  of  the  deceased  husband. 

3.  The  auditor  erred  in  awarding  the  sum  of  $230.32  to  Isa- 
bella Gibson,  the  widow,  and  not  awarding  it  to  the  judgment 
of  W.  D.  Patton,  No.  93,  March  term,  1889,  v.  J.  T.  Gibson  and 
J.  S.  Gibson,  and  to  the  judgments  of  Wm.  Marshall,  for  use 
of  Joseph  Buffington  v.  J.  T.  Gibson,  J.  Sloan  Gibson  and  Geo. 
McLaughlin,  No.  188,  December  term,  1889. 

The  exceptions  were  dismissed  in  the  following  opinion  by 
Rayburn,  p.  J. 

J.  Sloan  Gibson  died  intestate  June  23, 1894.  On  Septem- 
ber 27,  1894,  the  widow  and  heirs  filed  a  renunciation  of  their 
right  to  administer  upon  said  estate,  and  requested  that  letters 
of  administration  be  granted  J.  T.  Gibson,  which  was  done  the 
same  day.  On  the  25th  day  of  February,  1895,  an  appraise- 
ment of  the  personal  estate  was  made,  which  amounted  to  the 
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sum  of  sixty-nine  dollars  and  sixty-eight  cents  ($69.68),  and 
was  elected  to  be  retained  by  the  widow.  In  the  receipt  given 
by  the  widow  to  the  administrator  for  this  property  the  same  day 
it  was  appraised,  and  which  receipt  is  upon  the  appraisement 
list,  the  widow,  Isabella  Gibson,  inserted  or  had  inserted  imme- 
diately after  the  words  which  acknowledge  the  receipt  of  said 
property  appraised  at  $69.68,  the  words,  "  And  hereby  claim 
the  right  to  the  balance  of  $300.00  for  myself  and  family  out  of 
the  real  estate  of  said  decedent."  The  appraisement  list  con- 
taining this  claim  was  not  filed  until  February  13, 1896.  J.  T. 
Gibson,  the  administrator,  died  before  the  filing  of  the  appraise- 
ment, and  letters  of  adjninistration,  d.  b.  n.,  on  said  estate  were 
granted  to  J.  T.  Jamison  on  the  6th  day  of  March,  1896.  The 
widow  and  heirs  having  again  renounced  their  right  and  re- 
quested his  appointment  On  March  6,  1896,  an  order  was 
made  by  the  orphans'  court  for  the  sale  of  the  real  estate  for 
payment  of  debts  upon  the  petition  of  J.  T.  Jamison,  adminis- 
trator. The  sale  made  pursuant  to  said  order  was  confirmed 
absolutely  May  15,  1896.  The  final  account  of  the  adminis- 
trator was  filed  July  28,  1896,  and  confirmed  absolutely  Sep- 
tember, 15, 1896,  and  an  auditor  appointed  September  16, 1896, 
to  make  distribution  of  the  funds  in  the  hands  of  the  adminis- 
trator as  shown  by  his  account.  The  claimants  of  the  fund 
before  the  auditor  were :  IsabeUa  Gibson,  the  widow,  who 
claimed  balance  of  her  exemption,  and  W.  D.  Patton,  Esq.,  and 
Hon.  Joseph  Buffington,  committee,  two  judgment  creditors  of 
J.  Sloan  Gibson.  The  auditor  in  his  report  allowed  the  widow's 
claim  to  participate  in  the  distribution  to  the  amount  of  the 
balance  thereof,  viz :  $230.32.  To  this  conclusion  of  the  auditor 
the  two  judgment  creditors  have  excepted  alleging  error  on  part 
of  the  learned  auditor  in  awarding  $230.32  to  the  widow,  Isa- 
bella Gibson.  The  exceptants  contend  that  the  auditor  erred 
in  finding  that  "  If  a  widow  (who  is  neither  executrix  nor  admin- 
istratrix) makes  a  demand  for  an  appraisement  of  her  deceased 
husband's  real  estate  before  an  order  of  sale  for  the  payment  of 
debts  is  asked  for,  she  may  claim  her  exemption  out  of  the  fund 
arising  from  said  sale  although  no  appraisement  has  been  act- 
ually made."  Also  that  the  auditor  erred,  "  In  not  finding  that 
an  appraisement  of  the  real  estate  was  a  sine  qua  non  to  qualify 
the  widow  to  take  the  real  estate  or  the  fund  arising  from  the 
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sale  thereof  in  preference  to  the  judgment  creditors  of  the  de- 
ceased hushand." 

Of  these  propositions  one  is  virtually  the  converse  of  the 
other,  and  they  can  be  considered  together.  And  in  determin- 
ing the  question  before  us,  viz :  The  rights  of  the  widow  under 
the  exemption  act,  we  take  as  our  fundamental  guide  the  ex- 
pression of  Mr.  Justice  Woodward  in  Nottes'  Appeal,  45  Pa. 
364,  wherein  he  says :  "  It  is  necessary  in  dealing  with  the  multi- 
farious cases  that  arise  under  the  widows'  law  and  the  exemption 
law  to  distinguish  carefuUy  between  their  respective  facts." 
In  the  case  before  us  the  widow  elected  to  retain  out  of  the 
personal  property  goods  to  the  value  of  $300 ;  when  the  per- 
sonal estate  was  appraised  it  amounted  to  but  $69.68,  and  when 
receipting  for  the  same  to  the  administrator  she  demanded  in 
writing,  which  was  embodied  in  the  said  receipt,  the  balance  of 
her  exemption  out  of  the  real  estate.  She  was  not  one  of  the 
administrators,  and  consequently  had  not  any  say  as  to  the 
appointment  of  appraisers.  It  most  certainly  was  the  duty  of 
the  administrator  of  the  estate  when  he  received  the  receipt 
containing  the  demand  of  the  widow  that  she  claimed  the  bal- 
ance of  her  exemption  from  the  real  estate,  and  especially  so 
when  the  personsd  estate  was  exhausted,  to  instruct  the  ap- 
praisers to  proceed  to  appraise  the  real  estate,  and  if  it  could  so 
be  done  without  spoiling  the  value  of  the  whole,  to  set  apart  so 
much  of  the  land  as  would  fully  satisfy  and  complement  the 
deficit  of  the  widow's  $300  exemption  caused  by  the  want  of 
sufficient  personal  estate.  But  not  having  paid  any  regard  to 
this  demand  by  having  an  appraisement  made  of  the  real  estate 
and  ascertaining  whether  an  amount  in  value  of  land  could  be 
set  apart  to  satisfy  the  widow's  claim,  can  the  widow  now  claiia 
the  balance  of  her  exemption  from  the  proceeds  of  the  sale  ? 
We  think  under  the  circumstances  of  this  case  that  she  can, 
and  that  the  learned  auditor  was  clearly  correct  in  awarding 
her  out  of  the  sale  of  the  real  estate  for  the  payment  of  debts, 
the  balance  of  her  exemption. 

In  this  case  the  exceptants,  just  as  was  done  in  Good's  Ap- 
peal, 152  Pa.  63,  rely  upon  Huf man's  Appeal,  81  Pa.  329,  in 
support  of  their  claim,  and  contended  that  Good's  Appeal,  supra, 
does  not  apply.  That  the  court  below  in  their  opinion  in  Good's 
Appeal  erroneously  stated  in  commenting  on  Huf  man's  Appeal, 
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that  in  said  appeal  the  widow  did  not  make  a  demand  for  an 
appraisement  of  the  real  estate.  A  reading  of  the  case  as 
reported  clearly  shows  that  the  widow  did  not  demand  an  ap- 
praisement of  the  real  estate,  vide  statement  of  facts  page  829, 
wherein  is  found,  inter  alia,  these  words :  "  There  was  no  ap- 
praisement of  the  land  under  the  provisions  of  the  act  of  April  9, 
1849,  nor  did  the  widow  ask  to  have  one,"  and  in  the  opinion 
of  Mr.  Justice  Gobdon,  page  332,  we  find  this  statement: 
^^  And  though  at  the  time  of  the  appraisement  of  the  personal 
property,  she  claimed  the  balance  out  of  the  real  estate,  she  neg- 
lected to  have  a  proper  appraisement  thereof  made  on  the  gix)und 
as  the  auditor  has  found  that  the  realty  consisted  of  but  one 
tract  of  land  which  was  incapable  of  division."  In  Hufman's 
Appeal,  supra,  the  widow  was  one  of  the  administrators,  and 
had  it  within  her  own  power  to  have  the  appraisement  made, 
but  did  not,  and  from  the  facts  contained  in  the  report  of  her 
case  she  deemed  it  unnecessaiy.  We  are  of  the  opinion  that 
the  learned  auditor  was  right  in  holding  that  Good's  Appeal, 
supra,  governed  this  case,  and  in  awarding  to  the  widow  the 
balance  of  her  exemption  out  of  the  fund  he  was  appointed  to 
distribute. 

And  now,  March  1, 1897,  the  exceptions  are  dismissed,  the 
report  confirmed,  and  the  money  directed  to  be  paid  out  in  ac- 
cordance with  the  schedule  of  distribution  thereto  attached. 

And  now,  March  1, 1897,  cesset  ex.  for  20  days  granted,  and 
it  is  ordered  that  money  shall  not  be  paid  out  within  that  time. 

An  exception  is  granted  to  the  overruling  of  the  exceptions 
of  W.  D.  Patton  and  the  order  of  court  confirming  the  auditor's 
report  and  bill  sealed. 

Errors  assigned  were  (1,  8)  in  dismissing  exceptions,  reciting 
same.     (4)  In  decreeing  distribution. 

Hoss  Reynolds^  for  appellant.^ — To  entitle  a  debtor  to  the  ben- 
efit of  the  exemption  law  the  demand  must  be  made  on  the  writ 
under  which  the  fund  is  raised :  Shelly's  Appeal,  86  Pa.  873. 

The  learned  auditor  and  the  court  below  erred  in  finding  that 
a  demand  of  the  balance  of  the  $300  by  the  widow  was  a  de- 
mand for  an  appraisement :  Huf man's  Appeal,  81  Pa.  829. 
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H.  N,  Snyder^  for  appellee. — The  failure  of  the  admioiBtrator 
to  appraise  the  real  estate  is  no  reason  why  she  should  be  de- 
prived of  that  which  the  law  expressly  says  she  shall  have : 
HUdebrand's  Appeal,  39  Pa.  133 ;  Good's  Appeal,  152  Pa.  63. 

Opinion  by  Ricb,  P.  J.,  July  23, 1897 : 

In  Hufman's  Appeal,  81  Pa.  329,  the  widow,  at  the  time  of 
the  appraisement  of  the  personal  property  under  her  demand 
for  the  benefits  of  the  exemption  laws,  orally  claimed  the  bal- 
ance out  of  the  real  estate,  but  neglected  to  have  an  appraise- 
ment thereof  made,  on  the  ground,  as  the  auditor  found,  that 
the  realty  consisted  of  but  one  ti-act  of  land,  which  was  incapa- 
ble of  division.  Under  these  circumstances  it  was  held  that  an 
appraisement  of  the  realty  was  a  sine  qua  non,  and  hence  she 
was  not  entitled,  as  against  creditors,  to  have  the  deficiancy 
made  up  to  her  out  of  the  proceeds  of  the  sale  of  the  land.  It 
was  perfectly  proper  in  that  case  to  say  that  she  neglected  to 
have  an  appraisement  made  because  she  was  one  of  the  admin- 
istrators. The  neglect  was  her  own.  In  the  present  case  the 
widow  had  no  control  of  the  matter.  All  that  she  could  do  was 
to  claim  the  right  to  the  balance  of  $300,  for  herself  and  fam- 
ily out  of  the  real  estate.  This  claim  was  in  writing  and  was 
attached  to  and  filed  with  the  appraisement  list  long  before  the 
order  of  sale  was  applied  for.  It  was  the  administrator's  duty 
to  have  had  an  appraisement  made,  but  his  neglect  or  refusal 
to  perform  his  duty  did  not  deprive  her  of  the  benefits  of  the 
law.  Under  the  circumstances  laches  was  not  to  be  imputed  to 
the  widow :  WiUiaras'  Est.,  141  Pa.  436.  Good's  Appeal,  152 
Pa.  63,  rules  the  case.  Upon  the  authority  of  that  decision  as 
well  as  for  the  reasons  very  fully  and  clearly  set  forth  in  the  re- 
port of  the  auditor  and  the  opinion  of  the  presiding  judge  the 
court  rightly  held  that  if  a  widow  who  is  neither  executrix  nor 
administratrix  and  has  not  been  guilty  of  laches  makes  a  demand 
for  an  appraisement  of  her  deceased  husband's  real  estate  before 
an  order  of  sale  for  the  payment  of  debts  is  asked  for,  she  may 
claim  her  exemption  out  of  the  fund  arising  from  the  sale,  al- 
though no  appraisement  has  been  actually  made  thereof. 

The  decree  is  affirmed  and  the  appeal  dismissed  at  the  costs 
of  the  appellant. 
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Petition  of  Johnstown,  Indiana  &  Westmoreland  Turn- 
pike Company  for  the  filing  and  approval  of  Bond. 
Appeal  of  P.  McManus. 

Appeals — Practice^  C.  P. — Literhcutory  order  in  road  cases. 
An  appeal  from  two  orders  of  the  court  below ;  the  first,  approving  the 
bond  of  a  turnpike  company  given  for  injuries  that  may  be  sustjiined  by 
the  appellant  in  consequence  of  the  taking  of  his  land  by  the  turnpike  com- 
pany, the  second,  appointing  viewers  to  assess  such  damages,  is  prema- 
turely taken  and  will  bo  quashed.  The  statute  does  not  contemplate  a 
separate  appeal  from  each  interlocutoiy  order. 

Eminent  domain— Turnpike  companies — Act  of  1874. 

Turnpike  companies,  incorporated  under  the  act  of  1874,  have  the  right 
or  power  to  enter  upon  private  land  for  the  purpose  of  constructing  tlieir 
roadway  upon  giving  security  as  provided  by  the  41st  section  of  the  said 
Act  of  April  29,  1874.  P.  L.  73. 

Words  and  phrases — Turnpike  road  defijied, 

A  turnpike  Foad  is  a  public  highway ;  every  tmveler  has  the  right  to 
use  it  upon  paying  toll ;  it  cannot  be  closed  against  public  use ;  its  ob- 
struction is  a  public  nuisance  for  which  indictment  will  lie. 

Argued  April  21, 1897.  Appeal,  No.  152,  April  T.,  1897,  by 
P.  McManus,  from  order  of  C.  P.  Westmoreland  Co.,  Feb.  T., 
1897,  No.  882,  approving  bond  and  appointing  viewers.  Before 
Rice,  P.  J.,  Willabd,  Wickham,  Beaver,  Reeder,  Orlady 
and  Smith,  JJ.    Appeal  quashed. 

Petition  of  defendant,  with  bond  of  defendant  company,  for 
appointment  of  viewers  for  taking  of  land  for  the  purpose  of 
constructing  a  turnpike  and  convenient  appurtenances  thereto. 
Before  Doty,  P.  J. 

On  January  30, 1897,  the  court  directed  a  bond  to  be  filed 
and  approved  and  appointed  five  viewers  and  fixed  the  time  of 
meeting,  whereupon  P.  McManus,  owner  of  the  land  which 
was  to  be  appropriated,  excepted  to  the  order  of  the  court  ap- 
proving the  bond  in  the  above  case ;  and  also  excepted  to  the 
order  of  the  court  appointing  viewers  to  aasess  the  damages 
and  entered  an  appeal  from  the  orders  of  the  court  to  the  Supe- 
rior Court. 

Vol.  V— 5 
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Urrors  aisigned  were  (1,  2)  approving  the  bond  and  appoint- 
ing the  viewers. 

Jno.  E.  Kunkle^  with  him  Edward  E.  Robbins^  for  appellant. 
— Under  the  i-ule  of  court  and  the  law  it  was  incumbent  upon 
the  petitioner  to  set  forth  all  the  facts  necessary  to  give  the 
court  jurisdiction :  Heise  v.  Railroad  Co.,  62  Pa.  67 ;  Railroad 
Co.'s  Application,  7  Phila.  461. 

The  petition  is  defective  in  setting  out  the  requirements  of 
the  statute  under  which  it  is  taken  as  they  must  be  complied 
with :  Darlington  v.  U.  S.,  82  Pa.  382. 

The  Act  of  April  29, 1874,  P.  L.  73,  does  not  give  the  turn- 
pike company  the  powers  of  eminent  domain.  All  powers  not 
given  in  direct  and  unmistakable  manner  are  withheld :  Com. 
V.  Railroad,  27  Pa.  339. 

It  has  been  held  that  the  failure  to  gi-ant  is  itself  an  exclu- 
sion.    Omission  is  prohibition :  Groff's  Appeal,  128  Pa.  621. 

It  has  been  repeatedly  held  by  the  Supreme  Court  that 
street  railways  incorporated  under  the  act  of  1889  do  not  have 
the  power  of  eminent  domain,  although  they  are  empowered  to 
construct  street  railways  on  certain  routes,  yet  still  they  are 
bound  to  obtain  the  consent  of  the  owners  of  the  lands :  Penna. 
R.  Co.  V.  Montgomery  Passenger  Ry.,  167  Pa.  62 ;  Heilman  v. 
Lebanon  Street  Ry.,  175  Pa.  188. 

The  particular  point  in  controverey  has  not  been  decided  in 
reference  to  turnpike  companies,  but  the  same  principles  apply, 
and  we  ask  the  court  to  invoke  them  in  our  favor. 

W.  Horace  Rose  and  Frank  P.  Martin^  with  them  Oliver  R. 
Snyder^  for  appellee. — The  appellant  admits  that  the  Act  of 
January  26, 1849,  P.  L.  10,  gave  the  right  of  eminent  domain 
to  turnpike  companies.  The  contention  is  absurd  that  the  act 
of  1874  auliiorizing  the  chartering  of  road  companies,  was 
intentionally  adopted  so  as  to  confer  the  right  of  eminent 
domain  upon  the  corporation  ^^  to  enter  upon  lands  contiguous 
and  near  to  the  road,"  and  purposely  withhold  it  in  the  matter 
of  the  construction  of  the  road  itself. 

Opinion  by  Rice,  P.  J.,  July  23, 1897 : 

A  proper  determination  of  t^i*^  power  of  a  turnpike  company 
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incorporated  under  the  Act  of  April  29, 1874,  P.  L.  73  to  ap- 
propriate land  for  its  roadway  will  be  aided  by  a  consideration 
of  what  a  turnpike  is  in  legal  sense.  Nothing  is  better  settled 
than  that  a  turnpike  road  is  a  public  highway,  and  every  traveler 
has  the  same  right  to  use  it  upon  paying  the  toll  established 
by  law  as  he  would  have  to  use  any  other  public  highway.  It 
cannot  be  closed  by  the  company  against  public  use,  and  if  for 
any  cause  the  franchises  of  the  company  are  forfeited  its  road 
does  not  cease  to  be  a  public  highway,  but  thenceforth  is  to  be 
maintained  in  good  order  by  the  municipality  within  which  it 
is  located:  Pittsburg,  etc.,  R.  R.  Co.  v.  Com.,  104  Pa.  583. 

The  obstruction  of  a  turnpike  is  a  public  nuisance,  for  which 
indictment  will  lie :  Northern  Central  Ry.  Co.  v.  Com.,  90  Pa. 
300.  In  Lancaster  Turnpike  Co.  v.  Rogers,  2  Pa.  114  it  was 
said  that  when  the  company  ceased  to  use  a  building  erected 
in  part  on  the  turnpike  as  a  toll  house,  it  ceased  to  be  there  for 
a  lawful  purpose,  and  became  a  public  nuisance.  The  chief,  if 
not  the  only,  difference  between  a  turnpike  and  a  common  high- 
way is  that  instead  of  being  made  at  the  public  expense  in  the 
first  instance,  it  is  authorized  and  laid  out  by  public  authority, 
and  made  at  the  expense  of  individuals  in  the  first  instance  and 
the  cost  of  construction  and  maintenance  is  reimbursed  by  a  toll 
levied  by  public  authority  for  the  purpose :  Commonwealth  v. 
Wilkinson,  33  Mass.  175 ;  N.  C.  Ry.  Co.  v.  Commonwealth, 
supra.  "  It  is  the  theory  of  the  authorities  that  tolls  are  al- 
lowed the  turnpike  company  to  reimburse  it  for  constructing 
and  keeping  the  road  in  repair  for  safe  and  convenient  use  and 
that  tolls  are  the  equivalent  of  taxes : "  Elliott  on  Roads,  53  and 
cases  there  cited.  This  is  only  another  method  of  taxing  the 
public  for  these  purposes :  Geiger  v.  P.  &  R.  Turnpike  Road 
Co.,  167  Pa.  582. 

In  the  case  of  McClenachan  v.  Curwen,  6  Binn.  509,  decided 
in  1802,  it  was  held  that  the  conunonwealth  had  a  constitutional 
right  to  authorize  a  turnpike  company  to  lay  out  a  road  through 
the  private  ground  of  the  citizens  without  making  compensa- 
tion for  the  soil,  this  upon  the  theory  that  such  compensation 
was  originally  made  in  the  six  per  cent  allowance  for  roads  in 
each  purchaser's  particular  grant.  See  also  Plank  Road  Co.  v. 
Thomas,  20  Pa.  91.  This  has  been  remedied  by  later  constitu- 
tional provisions  and  legislation,  but  the  fact  that  the  landowner 
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now  receives  compensation  for  the  taking  of  his  soil  does  not 
distinguish  a  turnpike  from  a  city  or  borough  street.  One  is 
laid  out,  constructed  and  maintained  by  the  municipality  under  a 
power  delegated  to  it  by  the  commonwealth,  the  other  through 
the  agency  of  a  corporation  chartered  for  the  purpose,  but  both 
are  for  public  use,  and  private  property  cannot  be  taken  for  one 
more  than  the  other  without  just  compensation  to  the  owner. 
In  the  one  case  the  power  to  designate  the  termini  and  the  route 
are  vested  in  the  municipality.  In  the  other  case  the  selection 
of  the  route  is  left  to  the  discretion  of  the  directors  of  the  com- 
pany, but  the  termini  are  designated  by  the  state ;  for  it  is  to 
be  remembered  that  a  charter  taken  out  under  the  act  of  1874 
has  the  same  effect  in  conferring  privileges  and  enjoining  duties 
and  is  to  be  construed  according  to  the  same  rules  of  law  and 
equity  as  if  it  had  been  granted  directly  by  the  legislature ;  Act 
of  April  29, 1874,  sec.  25,  P.  L.  73 ;  Cocliran  v.  Arnold,  58  Pa. 
899. 

Furthermore,  the  statute  prescribes  the  manner  in  which  the 
road  shall  be  constructed ;  provides  for  the  appointment  of  view- 
ers by  the  court  to  ascertain  whether  it  has  been  done  in  a 
"competent  and  workmanlike  manner  according  to  the  true 
intent  and  meaning  of  the  act,"  before  the  company  shall  be 
licensed  to  erect  gates  and  collect  tolls ;  authorizes  proceedings 
for  throwing  open  the  gates  if  the  road  is  not  kept  in  proper 
repair ;  fixes  the  rate  of  tolls ;  and  reserves  to  the  legislature 
the  power  to  alter  the  same.  All  this  is  utterly  inconsistent 
with  the  idea  that  the  right  of  way  acquired  by  the  company  is 
its  mere  private  property.  This  being  the  nature  of  a  turnpike 
it  would  seem  that  a  statute  authorizing  a  company  incor- 
porated in  accordance  with  its  provisions  to  construct  and 
maintain  a  public  highway  of  this  nature  between  the  points 
designated  in  its  charter  would  by  necessary  implication  give 
the  right  to  take  land  for  the  purpose,  especially  when  it  pro- 
vides as  carefully  as  does  the  act  of  1874  for  secuiing  compen- 
sation to  the  owner  of  the  land  so  taken. 

But  the  right  does  not  arise  by  implication  alone.  Section  30 
of  the  act  of  1874  authorizes  the  directors  of  such  corporation 
"  to  appoint,  agree  and  contract  with  such  engineers,  superin- 
tendents ....  as  they  may  think  necessary  to  construct  such 
road,"  (clause  1)  and  "  with  their  superintendents,  engineers, 
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....  to  enter  in  and  upon  the  lands  contiguous  and  near  to 
which  the  said  road  shall  be  made  or  constructed,  first  giving 
bond  and  proceeding  as  required  by  the  forty-first  section  of 
this  act."  (Clause  2.)  This  necessarily  implies,  if  the  language* 
does  not  literally  give,  tlie  right  to  enter  upon  land  for  the  pur- 
pose of  constructing  the  roadway  itself.  It  would  be  passing 
strange  that  the  legislature  should  give  the  right  to  enter  upon 
contiguous  land  for  purposes  incident  to  the  construction  and 
maintenance  of  the  roadway  and  withhold  the  right  to  enter 
upon  land  for  the  main  purpose  for  which  the  company  is  in- 
corporated, namely  the  opening  of  a  public  highway  between 
the  two  points  designated  in  the  charter.  The  unreasonable- 
ness of  such  interpretation  of  the  law  is  still  more  apparent 
when  it  is  remembered  that  a  turnpike  company  incorporated 
by  a  charter  which  specifies  the  termini  of  its  roadway  but  is 
silent  as  to  the  intermediate  route  cannot  ordinarily  appropriate 
an  existing  public  highway :  Groff's  Appeal,  128  Pa.  621,  af- 
firmed on  reargument  in  Groff  v.  Turnpike  Co.,  144  Pa.  150. 

"  The  general  rule,"  says  Mr.  Justice  Read,  "  undoubtedly 
is,  that  charters  of  incorporation  of  private  companies  are  to  be 
construed  strictly  in  favor  of  the  commonwealth — so  are  grants 
to  any  persons,  but  they  are  to  be  construed  reasonably.  It  is 
very  clear  that  when  the  purpose  of  the  franchise  is  the  perfonn- 
ance  of  a  public  act  the  grant  is  to  be  interpreted  so  as  to  en- 
able the  act  to  be  done : "  Monongahela  Bridge  Co.  v.  Kirk,  46 
Pa.  112.  But  the  right  claimed  does  not  depend  alone  on  a 
construction  of  the  last  quoted  provision  of  the  act  of  1874.  The 
sixth  section  of  the  general  law  regulating  turnpike  and  plank 
road  companies,  approved  January  26, 1849,  P.  L.  10,  clearly 
gave  the  right  to  take  the  land  of  private  individuals  for  the 
roadway :  Plank  Road  v.  Thomas,  20  Pa.  91.  And  while  this 
section  was  not  reenacted  in  h»c  verba  in  the  act  of  1874,  as 
was  the  portion  of  the  ninth  section  relative  to  entering  upon 
contiguous  lands,  this  does  not  furnish  conclusive  proof  that 
the  legislature  intended  to  abrogate  the  right  which  it  gave. 
As  we  have  seen,  it  is  a  right  without  which  the  execution  of 
the  purpose  for  which  the  company  is  incorporated  would  gen- 
erally be  impracticable  if  not  physically  impossible ;  this  is  a 
public  purpose ;  adequate  provision  is  made  for  securing  com- 
pensation for  the  land  taken ;  and  the  act  of  1874  expressly 
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provides  that  road  companies  incorporated  in  accordance  with 
its  provisions  "shall  be  entitled  to  the  benefits  of  all  the  gen- 
eral laws  of  the  commonwealth  regulating  turnpike  and  plank 
road  companies."  This  latter  declaration  furnishes  very  strong 
eWdence  of  an  intention  not  to  withhold  from  turnpike  com- 
panies to  be  incorporated  in  the  future  a  power  conferred  by  a 
prior  general  law  and  one  so  essential  to  the  execution  of  tlie 
purpose  of  their  creation.  Constitutional  objections  might  pos- 
sibly be  urged  against  its  operation  as  an  extension  of  the  pro- 
visions of  the  sixth  section  of  the  act  of  1849  to  a  new  class  of 
subjects,  but  it  is  legitimate  and  strongly  persuasive  evidence 
of  an  intention  not  to  repeal  them.  And  if  they  are  not  re- 
pealed then  they  apply  without  express  reenactment.  For  these 
reasons  we  conclude,  without  hesitation,  that  turnpike  companies 
incorporated  under  the  act  of  1874  have  the  right  or  power  to 
enter  upon  private  land  for  the  purpose  of  constructing  their 
roadways  upon  giving  security  as  provided  in  the  41st  section. 

We  have  thus  passed  upon  the  only  question  raised  or  argued 
by  counsel,  but  there  is  a  question  of  pi-actice  which  we  do  not 
feel  at  liberty  to  igfnore. 

This  is  an  appeal  from  two  orders  of  the  court  below;  the 
first  approving  a  bond  of  the  defendant  company  given  for  in- 
juries that  may  be  sustained  by  the  appellant  in  consequence 
of  the  taking  of  his  land  by  the  turnpike  company  in  the  exer- 
cise of  its  asserted  right  of  eminent  domain ;  the  second  ap- 
pointing viewers  to  assess  such  damages.  Tlie  appeal  was  taken 
after  the  time  appointed  for  the  meeting  of  the  viewers  but  be- 
fore they  made  their  report.  The  approval  of  the  bond  and 
the  appointment  of  viewers  were  but  successive  steps  in  con- 
demnation proceedings  which  are  not  yet  ended.  When  they 
reach  final  judgment  an  appeal  will  lie  in  which  the  legality 
and  regfularity  of  the  proceedings  from  the  beginning  may  be 
reviewed,  but  the  statute  does  not  contemplate  a  separate  ap- 
peal from  each  interlocutory  order,  as  these  undoubtedly  are. 
The  case  might  be  different  if  the  approval  of  the  bond  was  an 
adjudication  of  the  company's  right  under  its  charter  to  take 
land  for  its  road ;  but  it  is  not.  If  the  company  had  the  right 
the  bond  was  an  essential  prerequisite  to  the  exercise  of  it,  but 
if  it  has  not  such  right  under  its  charter  the  approval  of  the 
bond  against  the  appellant's  objection  did  not  give  it  and  was 
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not  an  adjudication  which  concludes  him.  It  settled  nothing 
as  to  the  right:  Getz  v.  R.  R.  Co.,  1  Walk.  427;  Slocum's  Ap- 
peal, 12  W.  N.  C.  84.  See  also  Getz's  Appeal,  10  W.  N.  C.  453  ; 
Twelfth  St  Market  Co.  v.  R.  R.  Co.,  142  Pa.  580.  It  foUows 
that  the  appeal  was  prematurely  taken :  Homer  &  Roberts'  R. 
R.,  37  Pa.  383;  Hall's  Appeal,  56  Pa.  238;  Macnim  v.  Jones, 
10  Cent-  Rep.  280 ;  In  re  Turnpike  Co.,  21  W.  N.  C.  346. 
The  appeal  is  quashed,  the  appellant  to  pay  the  costs. 


H.  G.  Beetem  &  Co.  v.  George  H.  Getz,  Elizabeth  Getz, 
Widow  of  George  H.  Getz,  Appellant. 

Widow*  9  exemption— ReasofMble  time  for  making  claim. 
The  law  fixes  no  time  limit  within  which  tlie  claim  for  exemption, 
either  under  the  Act  of  April  9,  1849,  P.  L.  533,  or  the  Act  of  April  14, 
1851,  P.  L.  613  shall  be  made.  It  must  be  made  within  a  reasonable  time 
after  the  right  accraes,  but  what  is  a  reasonable  time  must  depend  upon 
the  circumstances  of  each  particular  case. 

Effect  of  husband's  death,  subsequent  to  levy,  on  a  judgment  with  waiver. 

A  debtor's  waiver  of  the  right  of  exemption,  a  privilege  peculiar  to 
himself  does  not  affect  the  right  of  his  widow  or  children  to  retain  the  prop- 
erty allowed  to  be  set  apart  to  them  under  the  statute  nor  is  their  right 
precluded  because  property  of  a  deceased  husband  is  levied  upon  prior 
to  the  death  of  the  debtor  under  a  judgment  containing  a  waiver. 

The  prospective  provision  in  favor  of  the  widow  comes  into  operation 
and  restricts  the  creditor's  remedy  so  far  as  to  prevent  it  from  interfering 
with  the  right  granted  to  her. 

Widow's  exemption — When  appraisement  nonessential. 

Where  a  widow's  exemption  is  claimed  out  of  real  estate  levied  upon 
but  unsold  in  husband's  lifetime  it  is  not  conclusive  against  her  right  to 
claim  out  of  the  proceeds ;  if  the  widow  makes  a  proper  demand,  and  does 
what  the  law  requires  of  her  to  obtain  her  exemption,  she  may  claim  it  out 
of  the  fund  arising  from  the  judicial  sale  of  the  real  estate  although  no  ap- 
praisement thereof  has  been  actually  made. 

Widow'* s  exemption— Priority  of  liens. 

While  a  debtor  may  not  alter  the  established  priority  of  liens,  nor 
deprive  a  later  creditor  of  his  equity  to  have  senior  liens  paid  out  of  a  fund 
that  they  can  reach  but  he  cannot,  there  is  no  limit  to  the  power  of  the 
legislature.  The  statutoiy  exemption  in  the  widow's  favor  is  regarded 
as  a  preferred  claim  or  gift  of  the  law,  prompted  by  considei*ations  of  pub- 
lic policy.    Tlie  intention  of  the  law  is  to  give  her  claim  precedence  to 
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all  liens  except  moi*tgages  and  liens  for  pui*chase  money  of  the  land  ii^ 
question,  provided  that  in  making  distribution  in  that  manner  the  estab- 
lished priority  of  the  liens  is  not  disturbed.  A  widow^s  exemption  cannot 
be  defeated  by  later  liens  when  she  has  not  by  her  own  act  or  omission 
forfeited  or  waived  it. 

Argued  March  11, 1897.  Appeal,  No.  20,  March  T.,  1897, 
by  Elizabeth  Getz,  widow,  from  decree  of  C.  P.  Cumberland 
Co.,  May  T.,  1896,  No.  4,  discharging  nile  to  pay  money  into 
court.  Before  Rice,  P.  J.,  Willard,  Wickham,  Beavee, 
Reedeb,  Orlady,  and  Smith,  J  J.    Reversed. 

Rule  to  pay  money  into  court.     Before  E.  W.  Biddle,  P.  J. 

It  appeared  from  the  record  that  George  H.  Getz  died  seized 
of  certain  lands.  That  there  were  entered  as  liens  of  record 
against  the  said  real  estate  during  the  lifetime  of  decedent  a 
judgment  for  use  of  H.  G.  Beetem  for  purchase  money,  $1,200, 
one  in  favor  of  Beetem  &  Co.  for  f  1,020,  with  waiver,  and  one 
in  favor  of  Elizabeth  Getz  for  $141  in  the  order  as  above  set 
out. 

That  duiing  the  lifetime  of  decedent  an  execution  was  issued 
on  the  judgment  of  Beetem  &  Co.,  the  second  lien  creditor,  and 
a  levy  made  upon  the  real  estate  of  defendant;  that  a  short  time 
thereafter  decedent  died  leaving  the  petitioner  as  his  widow. 

That  subsequent  to  his  death  the  real  estate  levied  upon  was 
sold  to  H.  G.  Beetem,  the  first  lien  creditor,  for  $1,800.  That 
the  said  sum  is  more  than  sufficient  to  pay  H.  G.  Beetem,  and 
that  there  is  a  balance  of  the  purchase  money  of  $300  or  $400 
to  be  applied  to  other  claims  upon  the  fund.  That  the  petitioner 
made  claim  to  the  sheriff  for  the  setting  apart  and  allowance  to 
her  of  $300  (\vidow's  exemption  under  the  act  of  1851)  out  of 
the  real  estate  and  requested  an  appraisement  of  the  same ;  tliat 
she  requested  the  sheriff  to  pay  her  claim  but  it  has  been  re- 
fused. 

The  petition  concluded  with  a  prayer  for  an  order  to  pay  the 
money  into  the  court  and  the  appointment  of  an  auditor  to  dis- 
tribute the  fund.  The  rule  having  been  granted  an  answer  of 
H.  G.  Beetem  &  Co.  was  filed  setting  out,  inter  alia,  that  the 
notice  to  the  sheriff  was  too  late,  the  real  estate  being  sold  at 
the  time. 

The  widow's  claim  to  the  sheriff  is  dated  April  23, 1896,  and 
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the  property  was  advertised  for  sale  on  April  20, 1896,  and  it 
was  contended  that  the  widow  is  not  entitled  to  any  of  said 
fund  for  the  reason  that  she  is  too  late,  her  claim  having  been 
made  after  the  real  estate  was  condemned  and  advertised  for 
sale.  That  the  first  judgment  of  H.  G.  Beetem,  being  for  pur- 
chase money  would  absorb  the  claim  of  petitioner,  and  that  the 
second  judgment,  that  of  H.  G.  Beetem  &  Co.  requires  the  said 
first  purchase  money  judgment  to  absorb  the  exemption,  as  being 
a. lien  upon  the  two  funds,  as  it  were,  to  the  preference  of  the 
judgment  of  your  respondent. 

On  July  20, 1896,  the  rule  was  discharged,  whereupon  Eliz- 
abeth Getz,the  widow,  appealed. 

JError  assigned  was  in  discharging  the  rule. 

Joseph  S.  Shapley  and  H,  S.  Stuart^  for  appellant. — ^Relied 
upon  Peebles'  Appeal,  167  Pa.  605. 

J,  W.  Wetzel^  for  appellee. — The  right  of  the  widow  to  the 
benefit  of  the  act  of  April  14, 1851,  does  not  vest  at  the  death 
of  her  husband,  but  only  when  she  has  elected  to  exercise  her 
right.  She  may  waive  or  relinquish  it :  Kerns'  Appeal,  120  Pa. 
623. 

It  has  been  expressly  decided  that  the  acts  of  1849  and  1861, 
relating  to  exemption  are  in  pari  materia,  and  must  be  construed 
alike,  and  the  same  principles  apply :  Huf  man's  Appeal,  81  Pa. 
829. 

This  being  real  estate,  her  claim  would  be  too  late.  It  should 
be  made  before  inquisition,  or  waiver  of  it:  Miller's  Appeal,  16 
Pa.  300 ;  Brant's  Appeal,  20  Pa.  141 ;  and  before  expense  of  ad- 
vertisement is  incurred :  Bowyer's  Appeal,  21  Pa.  210 ;  Kensel 
V.  Kern,  4  Phila.  86. 

After  an  administrator  has  incurred  expense  in  obtaining 
order  of  sale,  and  perhaps  in  advertising,  it  is  too  late  for  widow  : 
Davis's  Appeal,  34  Pa.  266 ;  Huf  man's  Appeal,  81  Pa.  329. 

The  method  of  raising  the  widow's  claim  is  novel.  No  pre- 
cedent or  reason  is  advanced  to  show  how  the  widow  by  simple 
notice  to  the  sheriff,  and  rule  to  show  cause,  could  fix  her  right 
to  her  exemption. 
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Opinion  by  Ricb,  P.  J.,  July  28, 1897  : 

In  order  to  have  a  correct  understanding  of  the  legal  ques- 
tions raised  on  this  appeal,  it  will  be  necessary  to  state,  in  their 
chronological  order,  certain  material  and  undisputed  facts. 

George  H.  Getz  was  the  owner  of  a  lot  of  land  incumbered 
by  liens  entered  in  the  following  order:  (1)  a  purchase  money 
judgment  for  $800  owned  by  H.  G.  Beetem;  (2)  a  judgment 
in  favor  of  H.  G.  Beetem  &  Co.  for  $1,020 ;  (8)  a  judgment  in 
favor  of  Elizabeth  Getz  for  $141.20.  In  the  last  two  judgments 
the  benefit  of  the  exemption  laws  was  waived  by  the  debtor. 
A  fi.  fa.  was  issued  on  the  second  judgment,  by  virtue  of  which 
the  land  was  levied  jipon  and  condemned.  A  vend.  ex.  followed, 
after  which  the  defendant,  George  H.  Getz,  died  intestate — we 
cannot  ascertain  from  the  paper-books  the  dates  either  of  his 
death  or  of  the  issuing  of  this  writ.  On  April  20,  1896,  the 
slierif^  advertised  the  property  for  sale,  and  on  April  28,  Eliza- 
beth, widow  of  George  H.  Getz,  gave  the  ffheri£[  notice  of  a 
claim  for  the  allowance  to  her  of  $300  out  of  the  real  estate,  and 
demanded  an  appraisement.  (It  is  stated  in  the  opinion  of  the 
court  below  that  the  widow  has  received  all  of  the  personal 
property  of  the  estate  appraised  at  $57.76  on  account  of  her 
claim  for  the  $300  exemption.)  The  sheriff  disregarded  this 
.request,  and  on  May  9, 1896,  sold  the  property  to  H.  G.  Beetem, 
the  first  lien  creditor,  for  the  sum  of  $1,800.  Upon  the  petition 
of  the  widow  the  court  of  common  pleas  granted  a  inile  to  show 
cause  why  an  order  should  not  be  made  directing  the  sheriff  to 
pay  into  court  the  whole  amount  of  the  purchase  money,  or  such 
amount  as  the  court  might  think  sufficient  to  satisfy  her  claim 
under  the  exemption  law,  and  why  an  auditor  should  not  be 
appointed  to  make  distribution.  H.  G.  Beetem  &  Co.  filed  an 
answer.  The  court  held  that  the  widow's  claim  was  made 
in  time,  but  that  she  had  no  standing  in  court  to  take  any  of 
tlie  money,  and,  therefore,  discharged  the  rule.  From  this 
order  the  present  appeal  was  taken. 

The  legal  questions  are,  first,  was  her  claim  made  in  time ; 
second,  was  she  entitled  to  claim  the  "  widow's  exemption  "  out 
of  the  real  estate ;  third,  her  demand  for  an  appraisement  having 
been  disregarded,  was  she  entitled  to  $800,  or  so  much  thereof 
as  was  necessary  to  make  good  the  deficiency  of  the  personal 
property,  out  of  the  proceeds  of  sale. 
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1.  The  law  fixes  no  time  limit  within  which  the  claim  for 
exemption,  either  under  the  act  of  1849  or  the  act  of  1851,  shall 
he  made.  It  must  be  made  within  a  reasonable  time  after  the 
right  accrues,  and  an  omission  so  to  claim  it  is  deemed  a  waiver, 
but  what  is  a  reasonable  time  must  depend  upon  the  circum- 
stances of  each  particular  case.  To  say  that  the  right  was  for- 
feited in  this  case,  because  the  claim  was  not  made  befoi*e 
inquisition,  or  before  the  issuing  of  the  vend.  ex.  would  be  ab- 
surd. The  right  had  not  then  accrued.  The  debtor's  exemp- 
tion allowed  by  the  act  of  1849  and  the  "widow's  exemption  " 
allowed  by  the  act  of  1851  are  favored  in  law  and  are  always 
allowed  by  the  courts  unless  the  claimant  has  been  so  negligent 
in  asserting  his  or  her  claim  that  creditors  and  others  are  preju- 
diced thereby.  Without  evidence  of  the  date  of  the  death  of 
her  husband  we  cannot  say  that  negligence  is  to  be  imputed  to 
the  widow  because  she  did  not  make  her  claim  until  three  days 
after  the  sherifE  advertised.  Under  the  circumstances  of  the 
particular  case  it  appears  to  have  been  made  within  a  reasonable 
time :  Comman's  Appeal,  90  Pa.  254 ;  Williams's  Est.,  141  Pa. 
436 ;  Snyder  v.  Schmick,  166  Pa.  429 ;  Hart  v.  Hart,  167  Pa.  13. 

2.  A  debtor's  waiver  of  the  right  of  exemption — a  privilege 
personal  to  himself — does  not  affect  the  right  of  his  widow  or 
children  to  retain  the  property  allowed  to  be  set  apart  to  them 
under  the  statute :  Spencer's  Appeal,  27  Pa.  218 ;  City's  Ap- 
peal, 109  Pa.  75.  But,  it  is  argfued  that  where  the  property 
has  been  levied  on  prior  to  the  death  of  the  debtor,  under  a 
judgment  containing  a  waiver,  it  is  in  the  custody  of  the  law, 
and,  therefore,  as  to  such  property  the  widow  is  not  entitled  to 
claim  the  exemption.  The  argument  is  plausible,  but  the  con- 
clusion reached  is  so  repugnant  to  the  manifest  purpose  of  the 
act  of  1851  that  the  premises  must  be  unsound.  The  levy  did 
not  divest  the  debtor's  title  to  the  property ;  after  his  death  it 
belonged  to  his  estate,  subject,  it  is  true,  to  the  lien  of  the 
judgment  and  execution,  but  this  was  inferior  to  the  widow's 
right.  "  The  creditor  might  have  divested  his  whole  estate  in 
his  lifetime ;  but  not  having  done  so,  the  prospective  provision 
in  favor  of  the  widow  comes  into  opei-ation  and  restricts  his 
remedy  so  far  as  to  prevent  it  from  interfering  with  the  right 
granted  to  her: "  Spencer's  Appeal,  supra.  This  general  prin- 
ciple would  control  the  decision  of  the  question,  even  in  the 
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absence  of  a  precedent  showing  its  application  to  a  case  like 
the  present.  The  precise  question,  however,  was  decided  by 
the  Supreme  Court  in  a  case  where  there  was  a  levy  upon  per- 
sonal property  under  a  waiver  judgment  prior  to  the  death  of 
the  debtor,  and  the  right  of  the  widow  was  sustained :  Long  v. 
Fickes,  82  Pitts.  L.  J.  (O.  S.)  92.  See  also  McMuUins's  Est, 
11  W.  N.  C.  662.  The  principle  is  the  same  whether  the  levy 
be  upon  real  or  personal  property. 

3.  Is  the  fact  that  there  was  no  appraisement  of  the  real 
estate  conclusive  against  her  right  to  claim  out  of  the  proceeds  ? 
The  widow's  right  to  retain  property  of  the  deceased  husband 
to  the  value  of  ^00  is  a  right  sub  modo,  to  be  asserted  in  the 
manner  pointed  out  by  the  act :  Detweiler's  Appeal,  44  Pa.  243. 
It  is  a  privilege  to  retain,  and  not  an  absolute  transfer  of,  a 
part  of  tiie  property :  Kerns'  Appeal,  120  Pa.  528.  Ordinarily 
an  appraisement  is  a  sine  qua  non  to  the  right  to  take  property 
or  the  proceeds  of  its  sale :  Huf man's  Appeal,  81  Pa.  329.  But 
to  this  general  rule  there  are  exceptions,  as  for  example,  where 
the  property  consists  of  money  in  hand,  or  the  like;  for  to 
appraise  money  is  only  to  count  it,  and  in  such  a  case  an  ap- 
praisement is  unnecessary:  Larrison's  Appeal,  86  Pa.  130; 
Bank's  Appeal,  1  Mon.  468.  So  also  in  Good's  Appeal,  152 
Pa.  68,  followed  by  us  in  Patton's  Appeal,  5  Pa.  Superior  Ct. 
57,  it  was  held  that  if  the  widow  makes  a  proper  demand,  and 
does  what  the  law  requires  of  her  to  obtain  her  exemption,  she 
may  claim  it  out  of  the  fund  arising  from  the  judicial  sale  of  the 
real  estate  although  no  appraisement  thereof  has  been  actually 
made.  Now,  whilst  it  is  true  that  a  levy  made  in  the  debtor's 
lifetime  will  not  defeat  the  widow's  right,  yet  it  must  also  be  con- 
ceded that  the  statute  gives  the  sheriff  no  authority  to  cause  the 
land  thus  levied  upon  to  be  appraised  and  to  be  set  apart  to  the 
widow.  It  may  also  be  questioned  whether  the  administrator 
would  have  the  right  to  do  so  where  the  first  lien  is  for  pur- 
chase money.  Does  it  follow  that  the  widow's  right  is  lost  in 
such  a  case?  We  think  not,  provided  she  is  otherwise  diligent 
in  asserting  it.  In  Hill  v.  Johnston,  29  Pa.  862,  it  was  held  that 
though  a  debtor  might  not  enforce  a  demand  for  appraisement 
against  a  mortgage  creditor  proceeding  by  levari  facias  to  a 
sale,  yet  he  might  come  in  upon  the  fund  and  claim  his  $800 
as  against  judgment  creditors  who  had  taken  no  execution. 
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This  was  put  upon  the  ground  that  the  omission  of  the  statute 
to  point  out  the  manner  and  form  in  which  the  claim  in  such 
case  shall  be  made  cannot  annihilate  the  debtor^s  right.  Later 
decisions  would  seem  to  show,  that,  as  against  the  debtor,  the 
waiver  implied  from  the  nature  of  the  mortgage  contract  inures 
to  the  benefit  of  junior  creditors,  but  none  of  them,  as  far  as  we 
have  observed,  questions  the  principle  for  which  we  cite  the 
decision.  Without  further  discussion  of  this  branch  of  the 
case  we  conclude  that  a  widow  has  a  right  to  claim  her  exemp- 
tion out  of  the  real  estate  notwithstanding  a  levy  made  in  her 
husband's  lifetime,  and  as  this  case  is  now  presented  it  is  not 
clear  that  she  has  forfeited  the  right  by  any  act  or  omission  on 
her  part.  If,  upon  further  hearing,  it  shall  appear  that  she 
was  not  diligent  in  asserting  her  right,  a  different  question  \vill 
be  presented. 

4.  We  come  then  to  a  consideration  of  the  main  question. 
It  is  argued  (and  for  this  reason  alone  the  court  below  dis- 
charged the  rule)  that  in  the  distribution  of  the  proceeds  of  the 
sheriffs  sale  the  amount  claimed  by  the  widow  must  be  treated 
as  one  fund,  and  the  residue  as  a  second,  and,  as  the  holder  of 
the  purchase  money  judgment  has  a  lien  on  both,  whilst  H.  G. 
Beetem  &  Co.  have  a  lien  on  the  second  only,  equity  will  com- 
pel the  former  to  exhaust  the  exemption  fund  before  he  resorts 
to  the  other.  In  Hallman  v.  Hallman,  124  Pa.  347,  Mr.  Justice 
Mitchell  laid  down  three  general  rules  as  the  result  of  a  very 
thorough  and  critical  examination  of  the  authorities.  We  need 
consider  the  second  only.  It  is  as  follows  :  "  Secondly  a  waiver" 
(of  the  exemption)  "  as  to  any  lien  will  enure  to  the  benefit  of 
subsequent  liens,  so  far  as  to  compel  the  waiver  creditor  to 
resort,  first  to  the  exempted  fund ;  on  the  principle  of  the  equity 
of  creditors  having  one  and  two  funds  respectively  under  their 
control."  It  is  just  to  enforce  this  equity  against  a  debtor  who 
has  expressly  waived  the  right  to  the  exemption  in  favor  of  the 
prior  lien  creditor.  For,  whilst  it  is  not  a  fraud  per  se  for  him 
thus  to  favor  one  creditor  and  not  another,  he  may  fairly  be  pre- 
sumed to  have  had  in  view  the  equitable  rule  which  governs  in 
distributions  and  to  have  consented  that  it  should  be  applied  in 
his  case.  Having  voluntarily  created  the  conditions  which  make 
the  rule  applicable  on  distribution  he  cannot  reasonably  object 
to  its  being  applied.    The  same  may  be  true,  where,  instead  of 
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a  waiver  judgment,  he  gives  a  mortgage  which  is  prior  to  other 
liens.  He  creates  the  lien  by  a  form  of  security  of  his  own 
choosing,  and  thus  debars  himself  from  claiming  the  exemption 
as  against  it,  and,  therefore,  it  may  be  said  that  he  is  in  the  same 
situation  as  if  he  had  expressly  waived  the  right  See  Miller's 
Appeal,  122  Pa.  95 ;  Peebles's  Est.,  157  Pa.  605.  But,  in  the 
present  case,  we  are  asked  to  go  a  step  further,  and  to  say,  that, 
if  the  first  lien  against  the  decedent's  estate  is  for  purchase 
money,  the  effect  upon  the  widow's  right  to  claim  the  exemp- 
tion as  against  junior  liens  is  the  same  as  if  she  had  expressly 
or  impliedly  waived  it  as  against  the  first  lien.  Although  the 
lien  of  the  purchase  money  judgment  will  not  be  impaired  or 
affected,  and  although  the  supposed  equity  of  the  junior  credit- 
ors arises  out  of  nothing  that  she  has  done  or  omitted,  and  al- 
though she  has  neither  expressly  nor  impliedly  waived  the  right 
which  the  statute  gives  her,  yet  it  is  urged  that  it  must  give 
way  to  the  liens  of  such  creditors  because  of  the  principle  that 
a  party  having  two  funds  to  satisfy  his  demand  shall  not,  by  his 
election,  disappoint  a  party  who  has  only  one  fund.  We  think 
there  is  a  substantial  difference  between  the  two  cases.  In  the 
case  actually  before  us  there  is,  on  the  one  hand,  a  legal  right 
which,  for  aught  that  the  statute  declares,  she  is  entitled  to 
have  enforced  subject  to  only  one  restriction,  namely,  that  it 
"  shall  not  affect  or  impair  any  lien  for  purchase  money  on  such 
real  estate,"  and  on  the  other  hand  the  claims  of  junior  lien 
creditors  whose  title  to  preference  rests  wholly  on  an  equitable 
rule  which  is  never  enforced  to  the  prejudice  of  those  who  have 
an  equal  or  superior  equity  against  the  debtor  or  the  fund.  In 
such  a  conflict  we  think  the  latter  should  give  way  in  order  that 
the  beneficent  purpose  of  the  statute  may  be  carried  out.  For 
while,  as  Mr.  Justice  Mitchell  says  in  Hallman  v.  Hallman, 
%  debtor  may  not  alter  the  established  priority  of  liens,  nor 
deprive  a  later  creditor  of  his  equity  to  have  senior  liens  paid 
out  of  a  fund  that  they  can  reach  but  he  cannot,  there  is  no 
limit  to  the  power  of  the  legislature.  The  statutory  exemption 
in  the  widow's  favor  is  regarded  as  a  preferred  claim  or  gift  of 
the  law  prompted  by  considerations  of  public  policy :  Peebles's 
Est.,  157  Pa.  605.  It  has  been  held  over  and  over  again  that  it 
should  receive  a  construction  favorable  to  the  benevolent  object 
of  its  enactment.    Keeping  this  general  principle  in  view  and 
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having  regard  to  the  restricted  language  of  the  proviso,  we 
unhesitatingly  conclude  that  the  intention  was  to  give  her  claim 
precedence  to  all  liens  except  mortgages  and  liens  for  the  pur- 
chase money  of  the  land  in  question,  provided  that  in  making 
distribution  in  that  manner  the  established  priority  of  the  liens 
is  not  disturbed.  Liens  for  purchase  money  are  protected  by 
ihe  express  words  of  tlie  act  and  mortgages  by  the  nature  of 
the  mortgage  contract.  Her  right  cannot  be  asserted  as  against 
them.  It  would  seem  also  that,  upon  distribution,  she  cannot 
compel  their  advancement  to  the  displacement  of  earlier  liens : 
MiUer's  Appeal,  122  Pa.  95 ;  Huffort's  Appeal,  10  W.  N.  C. 
528  ;  Hallman  v.*Hallman,  supra.  But  in  the  present  case  the 
widow  asks  nothing  which  will  disturb  the  established  priority 
of  liens,  or  will  impair  or  affect  in  any  way  the  purchase  money 
lien.  She  will  receive  nothing  until  after  it  is  paid.  It  seems 
unreasonable  to  conclude  that  her  right  can  be  defeated  by  later 
liens,  when  she  has  not  by  her  own  act  or  omission  forfeited  or 
waived  it.  To  hold  as  contended  by  the  appellees  would  be  to 
annex  a  condition  which  the  legislature  has  not  seen  fit  to  im- 
pose, namely,  that  if  the  land  be  subject  to  a  lien  for  purchase 
money  her  right  shall  not  be  exercised  so  as  to  affect  any  of  the 
liens.  We  do  not  think  such  construction  would  be  warranted 
by  the  authorities  or  sound  reasoning. 

The  decree  is  reversed  at  the  cost  of  the  appellees,  the  rule 
to  show  cause  is  reinstated,  and  a  precedendo  awarded. 


The  School  District  of  Hickory  Township,  Appellant,  v. 
The  Shenango  Valley  Railroad  Company. 

TaxaUoTir-Specicd  Act  of  1870.  P.  L,  QSo— Statutes. 

The  special  Act  of  April  6,  1870,  P.  L.  935,  relative  to  taxing  rail- 
roads, coal  banks,  etc.,  in  Hickory  township,  Mercer  Co.,  was  intended  to 
impose  a  school  tax  on  collieries  and  property  belonging  thereto.  The 
legislature  did  not  have  in  contemplation  i*ailroads  which  might  thereafter 
pass  throagh  the  township  having  no  connection  with  collieries.  The  main 
plant  which  the  legislature  had  in  view  was  the  coal  bank. 

Argued  May  14, 1897.  Appeal,  No.  167,  April  T.,  1897,  by 
plaintiff^  from  judgment  of  C.  P.  Mercer  Co.,  June  T.,  1896, 
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No.  80,  on  case  stated  in  favor  of  defendant.  Before  Rice,  P  J,, 
WiLLARD,  WiCKHAM,  Bbaveb,  Reedeb  and  Orlady,  JJ, 
Affirmed. 

Case  stated.    Before  Mn.LER,  P.  J. 

The  case  stated  is  as  follows : 

And  now,  April  13, 1896,  it  is  hereby  agreed  by  and  between 
the  parties  to  the  above  suit,  that  the  following  case  be  stated 
for  the  opinion  of  the  court  in  the  nature  of  a  special  verdict : 

1.  It  is  agreed  that  the  Shenango  Valley  Railroad  Company, 
the  defendant,  is  a  corporation  duly  organized  and  existing  un- 
der the  laws  of  the  commonwealth  of  Pennsylvania. 

2.  That  said  defendant  company,  in  pursuance  of  its  charter, 
has  laid  out,  constructed  and  is  now  operating  a  steam  railroad 
extending  from  and  to  certain  points  in  Hickory  township, 
Mercpr  county.  Pa.,  and  is  now  running  cars  for  the  carriage 
of  passengers  and  freight  over  the  same,  and  connects  at  its 
termini  with  other  steam  railroads.  That  said  defendant  com- 
pany is  not,  nor  has  it  ever  been,  lessee  or  occupant  of  any  coal 
bank  or  colliery,  and  said  company  does  not  now,  nor  has  it 
ever  worked,  used  or  occupied  any  coal  bank  or  colliery,  nor 
owned,  used  or  leased  to  men  employed  by  it  for  any  purpose 
any  houses  or  buildings. 

3.  That  the  ass.essors  of  said  township  have  assessed  the  said 
raili'oad  of  the  said  defendant  company,  lying  within  said  town- 
ship, and  have  levied  a  tax  for  school  purposes  amounting  to 
the  sum  of  thirteen  and  -{^  dollars  (il3.50)  upon  the  same, 
from  which  assessment  and  levy  no  appeal  has  been  taken  by 
the  defendant  company. 

4.  That  the  defendant  company  pays  tax  on  the  amount  of 
its  capital  stock  direct  to  the  state,  and  is  not  subject  to  local 
taxation  under  the  general  law  of  the  commonwealth  of  Penn- 
sylvania on  account  of  any  property  which  is  a  part  of  the  prop- 
erty of  said  railroad  company,  and  which  is  necessary  in  the 
operation  of  said  railroad ;  and  it  is  agreed  that  the  property  of 
said  railroad  company  assessed  by  the  assessors  of  the  township 
of  Hickory  is  the  property  of  said  railroad  company  and  ne- 
cessary in  the  operation  of  said  railroad. 

5.  That  the  said,  the  school  district  of  Hickory  township, 
have  levied  the  aforesaid  tax  of  thirteen  and  VW  dollars  (♦13.50) 
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for  school  purposes  under  the  provisions  of  the  Act  of  Assem- 
bly approved  the  6th  day  of  April,  A.  D.  1870,  P.  L.  985,  and 
which  is  a  special  act  for  Hickory  township,  said  tax  being  for 
the  year  1895,  and  which  tax  the  said  defendant  contends  it  is 
not  liable  for  and  has  refused  to  pay. 

6.  That  the  said  act  of  assembly,  under  which  the  said  school 
district  has  levied  the  said  tax,  is  entitled  "  An  act  relative  to 
taxing  railroads,  coal  banks,  real  and  personal  property  in  Hickory 
township,  in  the  county  of  Mercer  and  state  of  Pennsylvania, 
except  the  Erie  &  Pittsburg  railroad,  for  school  purposes,"  ap- 
proved the  6th  day  of  April,  A.  D.  1870,  P.  L.  935,  and  which 
said  act  is  made  a  part  of  this  stated  case. 

If  the  court  be  of  opinion  that  the  defendant  company  is, 
under  the  facts  above  stated,  liable  for  the  taxes  so  assessed  and 
levied,  as  aforesaid,  then  judgment  to  be  entered  in.  favor  of  the 
plaintiff  and  against  the  defendant  for  the  sum  of  thirteen  and 
iVj  dollars  ($13.50)  and  costs,  otherwise  judgment  to  be  entered 
against  the  plaintiff  for  costs.  Each  party  reserving  the  right 
to  sue  out  a  writ  of  error  therein. , 

The  opinion  of  the  court  below  by  Miller,  P.  J.,  was  as 
follows : 

This  case  depends  on  the  construction  of  a  special  Act  of 
Assembly  of  April  6,  1870,  P.  L.  935.  The  first  section  of 
the  act  is  as  follows : 

*'  That  from  and  after  the  passage  of  this  act  any  lessee  or  les- 
sees, occupant  or  occupants  of  any  coal  bank  or  colliery,  or  owner 
or  owners,  lessee  or  lessees  of  any  railroad  or  railroads  within  the 
township  of  Hickory,  in  the  county  of  Mercer,  and  state  of 
Pennsylvania,  who  shall  work,  use  or  occupy  the  same,  or  own, 
use  or  lease  to  men  employed  by  them  for  the  purpose  of  carry- 
ing on  said  business,  any  houses  or  buildings,  shall  pay  a  tax 
upon  said  coal  banks,  colliery,  railroads,  houses  and  property 
belonging  thereto,  for  general  school  purposes,  at  the  same  rate 
and  in  the  same  manner  as  other  property  is  taxed  for  general 
school  purposes ;  providing,  nevertheless,  that  the  provisions  of 
this  act  shall  not  extend  to  the  Erie  &  Pittsburg  Railroad." 

At  the  time  this  act  was  passed  there  were  many  collieries  in 
operation  in  Hickory  township  and  a  number  of  lateral  rail- 
roads from  said  collieries  to  shipping  points  without  and  within 
Vol.  V— 6 
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the  boundaries  of  the  township.  The  operation  of  these  collier- 
ies brought  a  large  number  of  miners,  with  their  families,  into 
the  township,  thereby  largely  increasing  the  number  of  children 
to  be  taught  in  the  common  schools  of  the  township  and  neces- 
sitating the  erection  of  additional  school  buildings  and  the 
employment  of  additional  teachers. 

The  only  railroad  passing  through  the  township  at  the  time 
of  the  passage  of  the  act,  and  not  directly  comiected  with  the 
operation  of  the  collieries,  was  the  Erie  &  Pittsburg  Railroad. 
Since  then  other  steam  and  street  railways  liave  been  constructed 
which  passed  through  tlie  township,  among  the  number  defend- 
ant company's  road. 

The  evident  intention  of  the  framer  of  the  special  act  in 
question  was  only  to  tax  collieries  and  the  owners  or  lessees  of 
railroads  working,  using  or  occupying  such  collieries ;  and  the 
school  district  of  Hickory  for  many  years  gave  the  act  this  con- 
struction, as  the  effort  to  tax  railroads,  other  than  those  con- 
nected with  collieries,  is  of  recent  origin. 

In  1894,  under  the  provisions  of  the  act  in  question,  the  board 
of  school  directors  of  the  township  levied  a  tax  upon  the  She- 
nango  Valley  Street  Railroad  Company,  the  line  of  said  railroad 
traversing  a  portion  of  Hickory  township.  The  street  railway, 
contending  that  the  act  did  not  subject  its  property  to  the  pay- 
ment of  such  tax,  joined  with  the  school  district  in  a  stated  case 
to  the  court  of  common  pleas  of  Mercer  county,  at  No.  8,  Janu- 
ary term,  1895.  The  case  was  decided  against  the  school  dis- 
trict, but  as  no  appeal  was  taken,  it  was  never  reported.  Judge 
Mbhakd,  in  a  well  considered  opinion,  said,  in  deciding  the 
case: 

"  This  case  turns  on  a  construction  of  the  special  act  for 
Hickory  township,  approved  April  6, 1870.  That  act  subjects 
to  the  payment  of  school  tax  in  said  township  the  following 
classes  of  persons  and  property,  to-wit : 

"  (a)  Any  lessee  or  lessees,  occupant  or  occupants  of  any 
coal  bank  or  colliery ;  or  (6)  owner  or  owners,  lessee  or  lessees 
of  any  railroad  or  railroads  within  Uie  township  of  Hickory,  in 
the  county  of  Mercer  and  state  of  Pennsylvania,  who  shall  work, 
use  or  occupy  the  same ;  or  who  shall  (c)  own,  use  or  lease  to 
men  employed  by  them  for  the  pui-pose  of  carrying  on  said  bus- 
iness any  houses  or  buildings. 
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"The  act  further  provides,  that  the  tax  shall  be  paid  upon 
said  coal  bank,  colliery,  railroads,  houses  and  property  belong- 
ing thereto,  etc. ;  providing,  nevertheless,  that  the  provisions 
of  this  act  shall  not  extend  to  the  Erie  &  Pittsburgh  Railroad. 

"  This  act  does  not  subject  to  the  payment  of  school  tax  all 
railroads  >yithin  the  township  of  Hickory,  but  only  such  as 
*  work,  use  or  occupy  the  same.'  To  what  does  the  same  relate? 
The  natural  readhig  would  suggest  coal  bank  and  colliery  as 
the  antecedent.  It  must  eitlier  mean  owners,  etc.,  of  railroads 
who  work,  use  or  occupy  railroads,  or  owners,  etc.,  of  railroads 
who  work,  use  or  occupy  collieries.  The  latter  is  the  more 
sensible  and  probable  meaning  and,  we  think  it,  the  true  one. 
The  expression,  *  property  belong^g  thereto '  is  significant.  It 
evidently  relates  to  some  main  plant  to  which  the  property  be- 
longing is  incident.  It  would  not  be  taken  to  relate  to  each 
of  the  items  of  property  which  have  been  enumerated.  That 
is,  to  mean  property  belonging  to  houses  or  property  belonging 
to  railroads.  That  would  be  an  unnatural  .and  strained  con- 
struction. It  is  easier  to  understand  that  the  legislature  in- 
tended the  description  of  the  taxable  property  to  correspond 
with  the  description  given  of  the  owners,  lessees,  etc.  This 
would  indicate  that  the  main  plant  the  legislature  had  in  view 
was  the  coal  bank.  In  other  words,  the  said  business  the  leg- 
islature had  in  mind  and  in  the  carrjdng  on,  the  contemplated 
property  to  be  used,  was  the  coal  mining  business,  and  not  the 
railroad  business.'' 

A  careful  examination  of  the  act  leads  us  to  the  conclusion 
reached  by  the  learned  judge  in  the  foregoing  opinion.  It  is 
true  that  the  meaning  is  not  clear.  In  Packer  v.  Railroad  Com- 
pany, 19  Pa.  211,  where  the  construction  of  an  act  of  assembly 
was  under  consideration.  Chief  Justice  Black  said:  "The 
broadest,  plainest  and  most  natural  view  we  can  take  of  it  (the 
act)  is  the  one  which  brings  us  soonest  to  the  truth." 

It  is  thus  stated  in  Olmsted's  Case,  Brightley's  Rep.  9 : 

"The  safest  rule  to  reach  the  intention  of  the  law  is  to  adhere 
to  the  words."  Governed  by  these  rules,  what  was  in  the  mind 
of  the  legislature?  Clearly,  to  subject  to  taxation  for  school 
purposes,  first,  any  lessee  or  lessees,  occupant  or  occupants  of 
any  coal  bank  or  colliery  within  the  township  of  Hickory; 
second,  tlie  owner  or  owners,  lessee  or  lessees  of  any  railroad 
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or  railroads  within  the  township  of  Hickory  who  shall  work, 
use  or  occupy  such  coal  bank  or  colliery;  third,  any  houses  or 
buildings  within  the  township  of  Hickory  owned,  used  or  leased 
to  persons  employed  in  operating  said  coal  bank  or  colliery, 
whether  employed  by  the  lessees  or  occupants  of  the  coal  bank 
or  colliery,  or  the  lessees  or  owners  of  the  railroad  operating 
the  coal  bank  or  colliery.  The  tax  was  to  be  paid,  in  the  lan- 
guage of  the  act,  ^^  upon  said  coal  bank  or  coal  banks,  colliery, 
railroads,  houses  and  property  belonging  thereto,"  that  is,  to 
said  coal  bank  or  colliery.  In  order  to  make  it  plain  that  no 
other  railroads,  except  those  immediately  connected  with  and 
working,  using  or  occupying  coal  banks  or  collieries,  was  in- 
tended to  be  subject  to  the  tax,  the  only  railroad  passing  through 
the  township  and  not  connected  with  the  operation  of  a  coal 
bank  or  colliery  was  expressly  exempted  from  the  provisions  of 
the  act. 

Judgment  was  entered  on  the  case  stated  in  favor  of  the 
defendant  with  costs.    Plaintiff  appealed. 

JError  amgned  was  entry  of  judgment  in  favor  of  defendant 
with  costs. 

B.  Magoffin^  for  appellant 

S.  R.  Mason^  for  appellee. 

Pbb  Curiam,  July  23, 1897 : 

Notwithstanding  the  plausible  argfument  of  the  appellant's 
counsel,  we  are  of  opinion  that  the  learned  president  judge  of 
the  court  below  correctly  construed  the  local  Act  of  April  6, 
1870,  P.  L.  935,  and  entered  the  proper  judgment.  In  reach- 
ing this  conclusion  we  have  confined  our  attention  exclusively 
to  the  facts  agreed  upon  in  the  case  stated.  For  the  reasons 
well  stated  in  his  opinion,  and  in  the  opinion  of  his  learned  pre- 
decessor quoted  therein,  the  judgment  is  affirmed. 
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In  the  Matter  of  the  Petition  for  a  Public  Road  in  Ross 

Township. 

Road  km — Extension  of  viewers^  time — Practice,  Q.  8. 

The  act  of  1836  requires  viewei*s  to  report  at  the  next  term  after  their 
appolDtment,  but  it  is  within  the  power  of  the  court  in  the  exercise  of  a 
sound  discretion,  to  extend  the  time  for  viewing  and  reporting  by  a  con- 
tinuance of  the  order  until  the  next  succeeding  term.  The  extension  must 
be  made  during  the  term  at  which  it  was  originally  returnable  but  there  is 
no  authority  for  the  proposition  that  it  cannot  be  made  if  there  has  not 
been  a  partial  execution  of  the  order  before  the  retura  day. 

Where  the  order  has  been  regularly  continued  the  viewers  have  all  the 
powers  both  as  to  viewing  and  repoiting  that  they  had  under  the  original 
order. 

JUxid  law — Partial  imposition  of  proposed  road  on  another. 

While  it  is  true  that  a  road  cannot  generally  bo  located  on  another  reg- 
ularly laid  out  and  opened,  yet  it  may  be  so  laid  out  on  another  so  far  as 
it  may  be  necessary  to  reach  the  point  of  ending  called  for  in  the  order. 

Accidental  and  trivial  omission  in  draft  not  fated. 

The  objection  that  the  draft  does  not  show  on  its  face  the  name  of  the 
public  road  at  the  end  of  which  the  proposed  road  begins  is  not  fatal  to 
the  report. 

Practice,  Superior  Court — Report  of  viewers^Question  of  fact. 

An  objection  that  the  plotting  of  the  route  described  by  courses  and  dis- 
tances given  in  the  report  will  not  carry  the  road  to  its  terminal,  raises  a 
question  of  fact,  upon  which  there  is  no  evidence  which  the  appellate 
court  can  consider ;  its  investigation  is  confined  exclusively  to  the  record 
proper. 

Practice^  Superior  Court— Defective  assignment — Failure  to  except. 

A  question  raised  by  an  assignment  of  eiTor  when  of  such  a  nature  that, 
in  faii-ness,  it  ought  to  have  been  raised  by  exception  in  the  court  below 
will  not  be  considered  by  the  appellate  court. 

Record— Presumption  of  regularity  and  jurisdiction. 

Where  the  record  fails  to  disclose  the  name  of  the  judge  making  the 
order  eonfinning  a  viewer's  report,  it  will  be  presumed  that  the  order  was 
made  by  the  judge  or  judges  authorized  to  sit  in  the  quarter  sessions. 

Argued  April  26,  1897.  Appeal,  No.  51,  April  T.,  1897,  by 
Elizabeth  Jackman,  from  order  of  Q.  S.  Allegheny  Co.,  Sept. 
Sess.,  1894,  No.  11,  dismissing  the  report  of  the  reviewers 
and  confirming  the  report  of  the  viewers  absolutely.    Before 

RiCB,  P.  J.,  WiLLARD,  WiCKHAM,  BeAVEE,  RKEa>BB,  ORLADY 

and  Smith,  J  J.    Affirmed. 
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Exceptions  to  report  of  viewers  for  a  proposed  road.  Before 
the  judges  of  C.  P.  No.  2,  Allegheny  county  on  service  in  the 
court  of  Q.  S. 

The  petition  for  the  appointment  of  viewers  was  filed  Novem- 
ber 24,  1894  and  viewers  appointed.  On  December  3,  1894, 
the  time  for  viewers  to  report  extended  to  the  next  term,  March, 
1895.  On  March  9, 1896,  time  for  signing  the  report  extended 
to  March  16, 1895,  it  appearing  that  tlie  road  had  been  viewed 
and  agreed  upon,  but  tlie  viewers  had  failed  to  come  in  and 
sign  the  report.  March  16,  1895,  the  report  was  entered  in 
open  court  and  approved  nisi  and  the  width  of  the  road  fixed 
at  thirty-three  feet.  March  16,  1895,  indorsement  on  report  of 
viewers,  "  We  accept  notice  of  the  order  of  approval  nisi  of  this 
road.    Signed  W.  G.  Wier  for  County  Commissioners."    June  8, 

1895,  petition  for  review  filed,  same  day  reviewers  appointed. 
September  5,  1895,  report  of  reviewers  presented  in  court  and 
approved  nisi.  May  26,  1896,  exceptions  to  report  of  viewers 
were  dismissed  and  the  report  of  viewers  confirmed  absolutely. 
May  30, 1896,  the  order  of  May  26, 1896,  rescinded.     On  June  5, 

1896,  the  order  of  May  30, 1896,  revoked  and  the  case  reinstated 
on  the  argument  list.  July  3,  1896,  exceptions  to  the  report 
of  viewers  dismissed  and  the  report  of  the  reviewers  set  aside 
and  the  report  of  the  viewers  confirmed  absolutely.  July  10, 
1896,  Elizabeth  M.  Jackman  appealed. 

JErrors  assigned  were  (1)  In  granting  the  order  of  Decem- 
ber 3, 1894,  extending  the  time  for  making  report  to  March 
term,  1895.  (2)  In  granting  the  order  of  March  9,  extending 
the  time  for  making  report  to  March  16,  1895.  (8)  That  the 
termini,  as  located  for  the  public  road,  are  too  indefinite  and 
uncertain  and  vague.  (4)  That  the  requirements  of  law,  that 
the  viewers  shall,  where  practicable,  lay  out  a  road  at  an  ele- 
vation not  exceeding  five  degrees,  except  at  the  crossing  of 
streams  and  ravines  where,  by  moderate  filling  and  bridging  the 
declination  of  the  road  may  be  preserved  within  that  limit,  has 
not  been  complied  with.  (5)  That  the  road  can  be  laid  out  at 
a  less  elevation  •  between  the  designated  termini  and  without 
subjecting  property  holders  to  the  heavy  damages  necessarily 
involved  in  the  present  location  of  the  road.  (6)  That  the 
damages  were  assessed  and  directed  to  be  paid  by  the  county, 
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without  due  notice  given  to  the  county  commissioners,  as  re- 
quired by  rule  of  court  No.  14.  (7)  That  one  of  the  reviewers, 
to  wit:  John  English,  was  one  of  the  petitioners  for  a  review. 
(8)  That  viewers  were  entertained  by  petitioners  interested  in 
procuring  the  result  reported,  before  the  conclusion  of  the  view 
had  been  reached.  (9)  The  viewers  and  reviewers  refused  to 
examine  the  different  routes  to  which  their  attention  was  called. 

(10)  Viewers  and  reviewers  did  not  obtain  release  of  damages 
from  property  holders  or  make  proper  efforts  to  secure  the  same. 

(11)  That  the  road  was  laid  out  in  part  over  an  old  road,  and 
does  not  give  courses  and  distances  or  width  of  old  road, 
whether  of  greater  or  less  width  than  the  new  road,  nor  whether 
the  new  road  follows  the  direction  of  the  old.  (12)  That  the 
order  of  court  of  the  3d  of  July,  1896,  was  made  by  the  judges 
of  the  court  of  common  pleas  No.  2,  when  not  holding  the  court 
of  quarter  sessions,  and  at  a  time  when  the  court  of  quarter 
sessions  was  being  held  by  the  judges  of  the  court  of  common 
pleas  No.  3,  in  the  order  of  their  assignment  to  duty  as  judges 
of  the  court  of  quarter  sessions.  (13)  In  making  its  order  of 
July  3,  1896,  in  dismissing  the  exceptions  to  the  report  of 
viewers  and  confirming  absolutely  the  report  of  the  viewers. 
(14)  That  the  viewers  failed  to  note  the  improvements  through 
which  the  road  jMissed.  (15)  The  courses  and  distances  given 
in  the  report  will  not  carry  the  road  to  its  terminals.  (16)  That 
report  of  viewers  and  reviewers  abounds  in  material  alterations 
and  interlineations  which  are  not  shown  to  have  been  made  or 
inserted  prior  to  the  time  of  fixing  of  the  viewers'  and  review- 
ers' signatures  thereto. 

Christopher  Magee^  with  him  Geo,  B,  Brown^  for  appellant. — 
We  concede  that  under  the  rulings  of  the  Supreme  Court  it 
has  been  held  that  extension  of  time  may  be  given  notwithstand- 
ing the  express  requirements  that  the  report  shall  be  made  to 
the  next  term,  but  we  contend  that  the  present  is  not  a  case  in 
which  an  extension  of  time,  under  the  rulings  of  the  Supreme 
Court  to  which  we  will  refer,  can  be  made :  Metzler  &  Hugus's 
Road,  62  Pa.  151. 

There  is  nothing  in  the  report  or  the  annexed  plot  to  show 
that  the  road  as  located  ^'begins  at  the  end  of  the  Spruce  Ran 
Road:"  O'Hara  Township  Road,  152  Pa.  819. 
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.  N.  W.  Shafer^  for  appellee. — The  first  error  is  not  assigned 
according  to  rule.  It  avers  that  "  the  court  erred  in  granting 
the  order  of  December  3,  1894,  extending  the  time  for  making 
report  to  March  16,  1895."  This  assignment  under  rule  XVI. 
requires  the  order  to  be  given  totidem  verbis. 

In  Ross  Township  Road,  166  Pa.  132,  the  court  of  quarter 
sessions  of  Allegheny  county  extended  the  order  in  that  case. 

The  case  of  Metzler  and  Hugus's  Road,  62  Pa.  151,  is  not 
this  case.  In  that  case,  on  May  1,  a  viewer  was  appointed,  the 
view  had  and  report  made  on  the  same  day.  It  is  only  neces- 
sary to  read  that  case  to  see  that  its  facts  are  not  the  facts  of 
this  case. 

Opinion  by  Rice,  P.  J.,  July  23, 1897  : 

The  third  section  of  the  road  law  of  June  13, 1836,  P.  L.  551, 
requires  viewers  to  report  at  the  next  term  after  their  appoint- 
ment. But  the  power  of  the  court,  in  the  exercise  of  a  sound 
discretion,  to  extend  the  time  for  viewing  and  reporting  by  a  con- 
tinuance of  the  order  until  the  next  succeeding  term  has  been 
too  long  recognized  to  be  questioned.  The  extension  or  contin- 
uance of  the  order  must  be  made  during  the  term  at  which  it 
was  originally  returnable,  but  we  can  find  no  authority  for  the 
proposition  that  it  cannot  be  made  if  there  has  not  been  a  par- 
tial execution  of  the  order  before  the  return  day.  In  Metzler's 
Road,  62  Pa.  151 — the  case  relied  on  by  the  appellant's  counsel 
— it  appeared  that  nothing  was  done  under  the  order  until  the 
return  day,  when  on  application  to  the  court,  a  substitute  for 
one  of  the  viewers  was  appointed  who  with  the  other  two  went 
upon  the  ground  viewed  and  made  report  all  on  the  same  day, 
after  the  term  had  commenced.  In  holding  that  the  proceed- 
ings were  iiTCgular  Mr.  Justice  Agnbw  said:  *'It  has  been 
repeatedly  said  by  the  court  that  the  act  of  assembly,  requiring 
the  order  to  be  executed  and  returned  to  the  next  court,  must 
be  obeyed,  and  when  an  order  of  view  or  review  has  expired 
before  its  execution,  all  subsequent  proceedings  under  it  are 
unauthorized."  This  general  language  must  be  construed  in 
the  light  of  the  facts  of  the  case  to  which  it  was  applied.  The 
question  as  to  the  power  of  the  court  to  continue  an  unexecuted 
Qrder  until  the  next  succeeding  term  was  not  before  the  court. 
It  could  not  have  been  decided  in  accordance  with  the  appel- 


Digitized  by  VjOOQIC 


ROSS  TOWNSHIP  ROAD.  89 

1897.]  Opinion  of  the  Court. 

lant's  contention  in  the  present  case  without  overruling  what 
had  been  declared  in  the  cases  cited  by  Mr.  Justice  Agnew 
himself f  and  manifestly  the  court  had  no  such  intention.  In 
Heidelberg  Twp.  Road,  47  Pa.  536,  the  view  was  returnable  at 
January  sessions.  After  the  expiration  of  the  term  the  order 
was  taken  out  of  the  clerk's  office  and  the  view  made  and  re- 
turned at  April  sessions.  It  was  held  that  the  report  was 
invalid  because  the  order  expired  at  January  sessions.  Here 
was  the  case  of  a  wholly  unexecuted  order,  but  the  Supreme 
Court  (Agne\v,  J.,)  said:  " The  court  should  have  been  asked 
to  continue  or  renew  the  order,"  thus  clearly  implying  that  it 
had  the  power.  So  in  Baldwin  Road,  3  Gr.  62,  the  authority 
to  continue  the  order  for  every  purpose  was  distinctly  asserted. 
"If,"  said  Mr.  Justice  Woodwakd,  "a  view  cannot  be  had  in 
time  to  report  to  the  next  term  after  the  order  issues,  a  contin- 
uance of  the  order  from  time  to  time  should  be  obtamed  in 
open  court  and  docketed  so  that  the  record  may  be  notice  that 
the  order  is  still  pending."  In  Salem  Road,  103  Pa.  250,  the 
present  Chief  Justice  said :  "  If  for  any  sufficient  reascHi  the 
report  cannot  be  made  to  the  next  term,  the  proper  courae  is  to 
continue  the  order  to  A^iew  and  make  it  returnable  to  the  next 
succeeding  term,"  etc.  See  also  Frankstown  Road,  26  Pa.  472; 
also  Ross  Twp.  Road,  166  Pa.  132.  The  illness  or  absence  of 
a  viewer,  the  inclemency  of  the  weather,  the  arrangement  of 
the  terms  of  court  (as  in  Allegheny  county  where  each  term 
extends  to  the  beginning  of  the  next)  or  other  cause  may  make 
it  impossible  for  the  viewers  even  to  meet  before  the  return 
day,  and  as  the  view  cannot  lawfully  be  made  after  the  return 
day  (Metzler's  Road,  62  Pa.  151)  without  a  continuance  of  the 
order  the  court  may,  unquestionably,  continue  it  until  the  next 
term.  Where  it  has  been  regularly  continued  the  viewers  have 
all  the  powers  botli  as  to  viewing  and  reporting  that  they  had 
under  the  original  order.  It  is  their  duty  to  make  the  view 
prior  to  the  beginning  of  the  next  term,  but  under  the  statute 
may  file  their  report  at  any  time  during  the  term.  It  appears, 
however,  that  a  rule  of  the  Allegheny  county  court  requires 
road  reports  to  be  returned  and  presented  to  the  court  within 
the  first  week  of  the  term  to  which  the  order  is  returnable. 
See  Road  in  McCandless,  110  Pa.  605.  In  the  present  case 
the  viewers  were  appointed  on  November  24, 1894.    On  De- 
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cember  3,  1894,  the  first  day  of  the  next  term,  the  order  was 
continued  until  the  next  succeeding  term  which  began  on 
March  4,  1895.  Under  the  court  rule  the  report  should  have 
been  presented  during  that  week,  but  although  the  view  had 
been  regularly  made,  and  the  report  agreed  upon,  it  had  not 
been  signed  by  all  of  the  viewei-s,  and  on  March  9, 1895,  by  an 
order  indorsed  on  the  report  itself,  the  court  extended  the  time 
an  additional  week  to  enable  them  to  come  in  and  sign  it.  At 
the  appointed  time  the  report  was  presented  and  confirmed 
nisi.  It  is  not  alleged  that  any  one  was  misled,  and  it  is  im- 
possible  to  see  how  any  one  could  have  been.  The  court  that 
made  the  rule  had  discretionary  power  to  extend  the  time  for 
sufficient  cause  where,  by  doing  so,  no  possible  harm  could 
result  to  any  one,  and  where,  as  in  this  case,  the  order  to  view 
had  been  fully  executed  before  the  beginning  of  the  term  to 
which  it  was  returnable.  The  first  and  second  assignments  of 
error  are  therefore  ovenoiled. 

The  petition  and  the  report  of  viewers  exactly  agree  in  desig- 
nating the  termini  of  the  road  as  "  the  end  of  the  Spruce  Run 
road  at  the  corner  of  lands  of  Louis  Hilke  and  David  Reel  in 
Ross  township"  and  "a  point  in  the  Courtney's  Mill  road  at  its 
intersection  with  the  David  Reel  public  road  "  in  the  same  town- 
ship. There  is  not  merely  substantial  but  exact  conformity 
between  the  petition  and  the  report,  and  the  terminal  points  are 
so  defined  that,  following  the  given  courses  and  distances,  the 
road  can  be  located,  not  only  with  reasonable,  but  with  absolute 
certainty.  It  is  scarcely  necessary  to  remark  that  the  route 
between  the  extreme  termini  of  a  road  is  exclusively  for  the 
viewers.  And,  "  while  it  is  true  as  a  general  rule  that  a  road 
cannot  be  located  on  another,  regularly  laid  out  and  opened, 
yet  it  may  be  laid  on  another,  so  far  as  it  may  be  necessary  to 
reach  the  point  of  ending  called  for  in  the  order : "  Road  in 
Springdale,  91  Pa.  260  citing.  Road  from  Westchester,  2  R. 
421 ;  Hess  Mill  Road,  21  Pa.  217 ;  Southampton  Road,  21  Pa. 
356 ;  Reserve  Twp.  Road,  80  Pa.  165.  See  also  Trickett's  Road 
Law,  pp.  6,  7,  8. 

The  objection  that  the  draft  does  not  show  on  its  face  that 
the  public  road  at  the  end  of  which  the  proposed  road  begins  ifi 
the  Spruce  Run  road  is  not  fatal  to  the  report.  It  shows  that 
it  begins  at  the  end  of  another  public  road  near  the  comer  of 
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lands  of  Louis  Hilke,  and  the  presumption  is  that  this  is  none 
other  than  the  public  road  referred  to  in  the  report.  It  is  not 
to  be  supposed  that  the  viewers  stultified  themselves,  but  rather 
that  there  was  an  accidental  omission  to  put  the  name  of  the 
road  on  the  draft — an  omission  that  could  have  been  corrected 
if  attention  had  been  called  to  it  by  an  exception  in  the  court 
below.  The  third  and  eleventh  assignments  are  therefore  over- 
ruled. 

The  assertion  in  the  fifteenth  assignment,  that  a  plotting  of 
the  route  described  by  the  courses  and  distances  given  in  the 
report  will  not  carry  the  road  to  its  terminal,  raises  a  question 
of  fact  upon  which  there  is  no  evidence  that  we  can  consider ; 
for  it  must  be  remembered  our  investigation  is  confined  exclu- 
sively to  the  record  proper.  The  same  is  true  of  the  objections 
luised  by  the  fourth,  fifth,  eighth  and  ninth  assignments.  They 
are  aU  overruled. 

The  tenth  assignment  is  not  supported  but  is  negatived  by 
the  report,  which  is  all  we  have  before  us  by  which  to  determine 
whether  the  viewers  performed  their  duty  as  to  endeavoring  to 
obtain  releases.     It  is  dismissed. 

The  sixth  assignment  is  equally  without  merit.  The  record 
shows  that  on  March  16,  1895,  W.  G.  Weir  one  of  the  county 
commissioners,  accepted  notice  for  them  of  the  confirmation 
nisi.  Their  failure  to  appear  in  the  court  below  or  here,  to 
object  to  the  proceedings,  was  evidently  not  due  to  the  want  of 
notice.  Furthermore,  as  the  rule  of  court  upon  this  subject  has 
not  been  printed  we  have  no  means  of  knowing  that  it  was  not 
literally  complied  with. 

The  appellant  and  others  applied  for  a  review,  alleging  that 
the  road  as  laid  out  by  the  viewers  would  be  very  injurious  to 
the  petitioners  and  burdensome  to  the  township.  It  is  claimed 
that  one  of  the  reviewers  was  one  of  the  appellant's  copetitioners. 
As  she  made  no  objection  until  after  the  reviewers  had  reported 
in  favor  of  the  road  she  was  evidently  willing  to  take  the  chances, 
as  well  she  might.  An  objection  that  he  was  not  a  disinterested 
and  unbiased  reviewer  does  not  now  come  with  good  grace  from 
her.  Moreover,  the  report  of  reviewers  was  set  aside  and  the 
question  of  his  competency  has  become  unimportant.  The^ 
seventh  assignment  is  overruled. 

The  objection  that  the  viewers  failed  to  note  the  improve- 
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mente  through  which  the  road  passes  is  not  sustained  by  the 
report  and  draft. 

We  need  not  discuss  the  question  raised  by  the  sixteenth 
assignment,  since  the  objection,  if  it  had  any  merit,  was  of  such 
a  nature  that,  in  fairness,  it  ought  to  have  been  raised  by  excep- 
tion in  the  court  belo\v- 

The  record  shows  that  the  report  was  confirmed  absolutely 
by  the  court  on  July  3, 1896.  The  name  of  the  judge  making 
the  order  does  not  appear  in  the  record  as  printed.  Presump- 
tively it  was  made  by  the  judge  or  judges  of  the  common  pleas 
authorized  by  the  constitution  and  the  laws  to  sit  in  the  quarter 
sessions  for  the  time  being,  and  to  finally  dispose  of  the  matter : 
and  there  is  nothing  whatever  on  the  record  before  us  to  show 
the  contrary.  Therefore  the  twelfth  assignment  is  overruled. 
The  thirteenth  assignment  necessarily  falls  with  the  others. 

We  remark  in  concluding,  that  many  of  the  assignments 
might  have  been  dismissed  without  discussion  because  they  are 
not  framed  in  accordance  with  our  rules.  They  are  not  safe 
precedents  to  follow.  Finding  no  error  in  the  record,  the  pro- 
ceedings are  affirmed. 


Anna  M.  Higgins  v.  Borough  of  Sharon,  Appellant. 

Soad  law— Practice,  C,  P.— Proceedings  to  assess  damages  for  widenitig 
and  grading. 

Where  the  grading  and  widening  of  a  street  are  done  at  the  same  time 
pixKjeedings  for  the  appointment  of  viewers,  commenced  by  petition  in  the 
common  pleas,  to  assess  the  damages  for  both  in  the  one  proceeding  ami 
by  the  same  viewei*s  or  by  the  same  juiy  on  appeal,  are  proper  and  reguhir. 

Laches — Belay  in  filing  viewers^  report— Objection  must  be  promptly  made. 

An  iiTegularity  in  filing  report  of  viewers  one  week  after  the  next 
term  of  court  following  their  appointment  is  cured  by  defendant's  laches 
in  objecting  only  after  more  than  a  year  had  intervened,  during  which  time 
defendant  had  acquiesced  in  the  regularity  of  the  report,  and  plaintiff  had 
been  permitted  to  go  to  the  expense  of  preparing  for  trial.  Such  objec- 
tion must  be  made  in  reasonable  time. 

Vendor  and  vendee— Deed— Conflicts  between  monuments  and  description. 

When  there  is  a  conflict  between  monuments,  whether  natural  or  arti- 
ficial, and  the  courses  and  distances  named  in  a  deed,  the  former  must 
control. 
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Deed— A  map  referred  to  becomes  pari  of  the  deed. 

Where  a  map  or  plan  is  referred  to  in  a  deed  it  becomes  a  material 
and  essential  part  of  the  conveyance  and  is  to  have  the  same  force  and 
effect  as  if  copied  into  the  deed. 

Road  law— Dedication  by  plots  referred  to  and  streets  designated, 
A  call  for  a  street  as. a  boundary  which  simply  has  been  projected  by 
a  rounlcipality,  but  not  opened,  does  not  ordinanly  raise  a  presumption  of 
dedication  which  will  estop  the  owner  from  claiming  damages  when  it  is 
opened ;  but  when  an  owner  makes  a  plot  on  which  spaces  are  left  indicat- 
ing the  dedication  of  streets  not  previously  projected  by  the  public  author- 
ities, and  sells  lots  with  reference  to  the  plot,  he  cannot  recall  his  dedication 
but  leaves  the  streets  to  be  opened  by  the  proper  local  authorities  at  such 
time  as  the  public  interest  may  require,  and  of  this  they  are  the  judges. 
Such  dedication  operates  as  a  relinquishment  of  all  claims  for  damages 
for  the  use  of  the  land  for  street  purposes. 

Dedication  by  sales  by  plot — Standing  fence  does  not  rebtU  presumption. 

The  fact  that  a  fence  is  left  standing,  cutting  off  portions  of  space 
allotted  and  dedicated  by  plot  or  plan,  refeiTed  to  in  conveyances,  until 
the  municipal  authorities  saw  fit  to  appropriate  the  land  thus  dedicated 
does  not  rebut  the  presumption  of  dedication. 

Vendor  and  vendee— Executor* s  powers— Dedicatior^— Estoppel. 

Executors  with  full  testamentary  powei*3  of  sale  may  divide  land  into 
lots  and  selling  same  by  reference  to  plots  showing  projected  street  can 
and  will  effect  a  dedication  of  such  streets  as  fully  as  their  testator  could 
have  done ;  but  even  if  the  heirs  or  beneficiaries  had  any  right  to  object, 
the  executor^s  vendee  is  estopped  by  his  deed  in  repudiating  the  action  of 
his  vendors  or  denying  their  power. 

Vendor  and  vendee — Parol  evidence  to  explain  deed. 

A  conveyance  being  made  by  reference  to  a  plot  which  thereby 
becomes  part  of  the  deed  it  is  not  competent  to  explain  the  plot  or  draft 
and  the  deed  by  evidence  of  declarations  of  the  gi*antor  to  the  surveyor  not 
made  in  the  presence  of  or  communicated  to  the  grantee,  nor  is  it  compe- 
tent for  the  surveyor  to  construe  tlie  deed,  but  it  is  competent  to  prove  by 
him  when  the  lines  were  actually  run  and  marked  on  the  gi-ound. 

Argued  May  11, 1897.  Appeal,  No.  52,  April  T.,  1897,  by 
defendant,  from  judgment  of  C.  P.  Mercer  Co.,  Jan.  T.,  1895, 
No.  20,  on  verdict  for  plaintiff.  Before  Rice,  P.  J.,  Willakd, 
WiCKHAM,  Beavek  and  Oblady,  J  J.    Reversed. 

Petition  for  the  appointment  of  viewers  to  assess  damages  for 

the  change  of  grade  in  the  taking  of  land.    Before  Miller,  P.  J. 

It  appeared  from  the  evidence  that  Amelia  Mnnn  died  tes- 
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tate,  leaving  inter  alia  some  real  estate  in  Sharon,  Pa.,  situate 
on  th3  west  side  of  Sharpsville  street. 

William  Cover  was  appointed  the  executor  of  her  will,  and 
by  the  terms  thereof  directed  tt^  make  sale  of  said  real  estate 
"  upon  such  terras  and  conditions  "  as  he  should  deem  best,  "and 
to  make  and  execute  articles  of  sale  or  de^ds  thereof." 

Sharpsville  street,  so  far  as  the  evidence  shows,  had  never 
been  legally  laid  out,  and  no  ordinance  relating  to  the  same 
seems  ever  to  have  been  enacted  by  the  borough  authorities. 

It  was  irregular  in  width  and  in  front  of  these  properties 
water  would  gather  and  stand  until  it  became  foul  and  offensive 
smelling. 

In  order  to  derive  as  much  money  as  possible  from  the  sale 
of  said  real  estate,  the  executor  secured  the  services  of  a  civil 
engineer  and  had  the  same  carefully  surveyed  and  divided  into 
lots. 

This  survey  provided  for  the  straightening  and  widening  of 
said  Sharpsville  street  to  a  width  of  forty  feet.  A  plot  of  the 
same  was  made  by  the  surveyor  showing  all  this,  and  in  which 
the  courses  and  distances  were  all  marked,  as  well  as  the  width 
of  said  street. 

This  plot  was  examined  by  the  plaintiff  in  this  case  before 
purchasing.  Her  deed  was  made  from  it  and  contains  a  copy 
thereof. 

After  her  purchase  of  the  property  the  borough  of  Shai*on 
widened  said  street  to  the  line  of  the  survey  marked  in  said 
plot  and  mentioned  in  said  deed  and  no  further.  They  also 
changed  the  grade  thereof  so  as  to  carry  off  standing  water  and 
otherwise  improved  the  same. 

The  plaintiff  has  all  the  land  described  in  her  deed,  but  she 
brings  this  action  to  recover  damages  for  the  taking  of  a  strip 
five  feet  wide  at  one  end  and  four  feet  wide  at  the  other  ex- 
tending along  the  east  end  of  said  lot,  a  distance  of  38^  feet 
lying  between  the  east  line  marked  in  her  deed  and  the  old  line 
of  Sharpsville  street  before  it  was  widened,  and  also  for  the 
change  of  grade  made  in  said  street. 
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The  plan  referred  to  is  as  follows : 
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Verdict  and  judgment  for  plaintiff  for  $257.63.  Defendant 
appealed. 

Errors  assigned  were  (1)  In  refusing  to  strike  off  the  judg- 
ment entered  in  this  case  and  to  quash  the  proceedings,  which 
motion  to  strike  off  and  quash  was  dismissed  in  the  following 
opinion:  "And  now  Feb.  11,  1896,  this  motion  having  been 
made  before  the  jury  was  sworn,  and  having  been  heard  by  the 
court,  the  same  is  refused." 

The  report  of  the  viewere  in  this  case  was  presented  in  open 
court  and  confirmed  nisi  on  Jan.  26,  1895. 
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Feb.  6,  1895,  the  said  report  was  confirmed  absolutely. 
Feb.  8,  1895,  judgment  was  entered  on  the  award  of  viewers. 
No  exceptions  to  said  report  having  been  filed. 

Feb.  20,  1895,  the  appeal  and  recognizance  of  plaintiff  was 
filed. 

The  case  was  on  the  trial  list  for  the  second  Monday  of  May, 
1895,  and  at  that  time  the  defendant  had  caused  a  general 
appearance  to  be  entered  by  their  attorney,  W.  C.  Haus,  Esq., 
an  attorney  of  this  bar. 

The  case  was  again  on  the  trial  list  for  the  second  Monday 
of  December,  1895,  and  now  on  this  the  Feb.  list,  1896. 

More  than  a  year  passed  since  *the  report  of  viewers  was  pre- 
sented and  ordered  filed  in  open  court,  confirmed  absolutely 
and  judgment  entered  thereon,  no  exceptions  having  been  filed. 

More  than  nine  months  passed  since  the  defendant  caused  an 
appearance  to  be  entered,  during  all  of  which  time  the  defend- 
ant acquiesced  in  the  regularity  of  the  report. 

The  plaintiff  has  gone  to  the  expense  of  preparing  for  trial, 
and  now  the  defendant  for  the  first  time  objects  to  the  regular- 
ity of  the  proceeding  and  asks  to  quash  the  petition  for  the  rea- 
son "  that  the  report  of  the  viewers  was  not  filed  at  the  next 
term  of  court  following  their  appointment.'' 

We  think  this  objection  comes  too  late.  If  this  was  an  irreg- 
ularity, the  defendant  claiming  that  the  report  should  have  been 
filed  between  January  7  and  19,  1895,  we  think  the  defend- 
ant has  waived  it  by  their  acquiescence  in  the  regularity  of 
the  report  since  as  long  as  the  second  week  in  May,  1895,  when 
they  voluntarily  appeared  in  court:  Clarke  v.  McAnulty,  3  S. 
&  R.  364 ;  Weidner  v.  Matthews,  11  Pa.  336 ;  Beidman  v.  Van- 
derslice,  2  Rawle,  334. 

After  the  defendant  had  notice  of  the  filing  of  the  report  of 
viewers,  assuming  that  it  was  filed  one  week  after  the  term  had 
closed,  they  were  bound  to  make  any  objection  to  the  report 
they  desired  to  make  within  a  reasonable  time.  In  the  opinion 
of  the  court  they  have  not  done  this.  On  the  second  week  in 
May,  1895,  they  knew  all  they  now  know. 

For  these  reasons  the  motion  is  refused. 

(2)  In  striking  out  the  answer  of  Mr.  Nichols,  the  engineer, 
to  a  question  asked  and  refusing  the  offer  of  the  defendant  bor- 
ough, which  question  is  as  follows :  "  Q.  What  did  Mr.  Cover 
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tell  you  in  regard  to  the  making  of  this  survey  and  fixing  the 
line  along  the  street  ?  " 

(3)  In  not  refusing  the  point  submitted  by  the  plaintiff,  which 
point  and  answer  are  as  follows :  "  The  court  is  respectfully  re- 
quested to  charge  the  jury  as  follows :  That  under  the  plaintiff's 
deed  in  evidence,  her  title  runs  into  the  center  of  Sharpsville 
street,  and  if  the  taking  possession  of  the  strip  off  the  front  of 
plaintiff's  lot  in  1898  was  the  first  actual  appropriation  of  this 
strip  for  public  street  purposes ;  that  is,  if  plaintiff  and  her  pre- 
decessors in  title  had  for  all  time  previous  held  actual  and  contin- 
uous possession  of  said  strip  until  the  actual  taking  of  the  same 
in  1893,  then  the  jury  must  take  into  consideration  the  taking 
of  this  strip  of  land  in  fixing  the  plaintiff's  damage  in  tiiis  case. 
Armoer  :  Answered  in  the  general  charge." 

(4)  In  his  answer  to  defendant's  point,  which  point  and  an- 
swer are  as  follows,  to  wit  : 

That  the  plaintiff  cannot  recover  for  the  taking  of  land  that 
is  not  embraced  within  the  lines  of  her  deed.  A  deed  has  been 
put  in  evidence  giving  the  courses  and  distances,  which  appear 
by  a  plot  t^t  has  been  offered  in  evidence  and  the  court  is  asked 
to  instruct  the  jury  that  the  plaintiff  is  not  entitled  to  recover 
for  land  not  embraced  in  the  same.  Answer :  Answered  in  the 
general  charge. 

(5)  In  charging  the  jury  as  follows,  to  wit :  We  say  to  you, 
as  a  question  of  law,  that  under  the  evidence  the  plaintiff's 
title  runs  to  the  center  of  Sharpsville  street,  and  if  you  find 
as  a  fact  that  the  borough  of  Sharon  did  in  1893  take  a  strip 
of  land  off  the  end  of  the  plaintiff's  lot  abutting  on  Sharpsville 
street  four  or  five  feet  wide  and  extending  along  the  entire 
front  of  her  lot,  and  if  you  farther  find,  that  up  to  1893  the 
plaintiff  and  her  predecessors  in  title,  had  for  all  time  occupied 
and  had  actual  and  continuous  possession  of  this  strip,  and  that 
the  said  strip  was  never  before  appropriated  for  street  purposes, 
then  you  should  take  into  consideration  the  taking  of  this  strip 
of  land  in  considering  whether  or  not  plaintiff  is  entitled  to  any 
damages.  That  is,  if  you  find  that  plaintiff  did  own  this  strip 
of  land,  and  those  under  whom  she  claims  title  owned  it,  and 
occupied  it  and  had  the  actual  possession  of  it,  then  her  deed 
entitled  her  to  the  land  to  the  center  of  the  street ;  and  you  are 
authorized  to  consider  that  item,  the  strip  of  land  as  an  element 
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of  damage  in  case  you  find  the  taking  of  it  did  damage  the  plain- 
tiff. You  will  observe  therefore,  gentlemen,  that  the  plaintiflTs 
claim  embraces  two  elements  of  damages :  first,  by  the  alleged 
changing  of  the  grade,  and  the  second,  by  the  alleged  taking  of 
the  strip  of  land,  38tV  feet  long,  four  to  five  feet  wide,  and  abut- 
ting on  Sharpsville  street. 

(6)  In  charging  the  jury  as  follows,  to  wit :  Then  as  to  the 
second  item  of  plaintiff's  claim,  the  alleged  taking  of  the  strip 
of  land ;  if  you  find  that  the  borough  did  widen  out  the  street 
in  front  of  plaintiff's  property  four  or  five  feet,  and  if  you  find 
that  this  was  the  first  actual  appropriation  of  this  strip  by  the 
borough  for  public  street  purposes,  and  that  for  all  the  time 
previous  the  plaintiff  and  her  predecessors  in  title  had  actual 
and  continuous  possession  of  this  strip;  you  will  then  say  whether 
or  not  the  plaintiff  is  entitled  to  any  damages  on  this  part  of 
her  claim,  and  if  so  how  much. 

W.  H.  Cochran^  with  him  William  C.  Eaus  and  Tanner  ^ 
Whitla^  for  appellant. — The  viewers  must  report  to  the  term 
next  succeeding  that  at  which  they  are  appointed :  Ferry  v. 
Borough  of  South  Chester,  2  Del.  147.  Statutory  remedies 
must  be  strictly  construed :  White  v.  Borough  of  McKeespoiij, 
101  Pa,  894  ;  Borough  of  Beltzhoover  v.  Gollings,  101  Pa.  293. 

When  one  sells  and  conveys  lots  according  to  a  plan  which 
shows  them  to  be  on  streets,  he  must  be  held  to  have  stamped 
upon  them  the  character  of  public  streets.  This  is  sufficient  to 
prove  a  dedication  of  the  street  to  public  use.  Not  only  can 
the  purchasers  of  lots  abutting  thereon  assert  this  character  of 
public  streets,  but  all  others  in  the  general  plan  may  assert  the 
same.  The  proprietor  is  in  no  condition  to  revoke  this  dedica- 
tion afterwards :  In  re  Opening  of  Pearl  Street,  111  Pa.  565 ; 
Quicksall  v.  Philadelphia,  177  Pa.  301.  The  dedication  of 
streets  by  recording  a  plan  and  selling  lots  according  to  the  plan 
operates  as  a  relinquishment  of  all  claims  for  damages  for  the 
use  of  the  land  within  the  line  of  the  streets  for  street  purposes, 
and  no  claim  for  damages  can  be  sustained  unless  the  streets 
are  within  the  protection  of  the  Act  of  May  9, 1889,  P.  L.  178 : 
QuicksaU  v.  Philadelphia,  177  Pa.  301. 

A.  W.  WUliams^  with  him  Q,  A.  Gordon^  for  appellee. — As 
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to  the  plaintiff's  first  assignment  of  error,  the  examination  of 
the  cases  cited  by  the  learned  judge  clearly  sustained  his  ruling. 
See  also  Clark  v.  McAnulty,  2  S.  &  R.  364. 

The  Act  of  February  24,  1834,  P.  L.  70,  was  not  intended  to 
break  descents,  or  work  a  convei-sion  of  real  estate  over  which 
a  naked  power  to  sell  had  been  given  to  executors :  Chew  v. 
Nicklin,  45  Pa.  84. 

These  cases  establish  the  doctrine  that  the  grantee  of  a  town 
lot  abutting  on  a  street  opened  to  public  use  takes  a  fee  to  the 
center  thereof,  although  the  description  adopts  the  sides  of  the 
street  as  the  boundary :  Cox  v.  Freedley,  33  Pa.  124,  and  Paul 
V.  Carver,  26  Pa.  223. 

Under  the  Act  of  May  24,  1878,  P.  L.  129,  the  plaintiff  had 
clearly  the  right  to  recover  damages  for  the  land  taken,  as  well 
as  for  the  change  of  grade,  in  these  proceedings  :  Brady  Street, 
99  Pa.  591. 

QpunoN  BY  Rice,  P.  J.,  July  23, 1897 : 

This  proceeding  was  commenced  by  a  petition  to  the  court  of 
common  pleas  for  the  appointment  of  viewers  to  assess  the  plain- 
tiff's damages  caused  by  the  widening  and  grading  of  Sharps- 
ville  street.  The  defendant's  motion  to  quash  the  proceedings 
was  properly  overruled  for  the  reasons  given  by  the  learned  trial 
judge.  And  as  the  grading  and  widening  of  the  street  were 
done  at  the  same  time,  we  see  no  reason  to  doubt  that  tlie  dam- 
ages for  both  could  be  assessed  in  one  proceeding  and  by  the 
same  viewers,  or  by  the  same  jury  on  appeal.  See  Change  of 
Grade  in  Plan  166,  143  Pa.  414 ;  Righter  v.  Phila.,  161  Pa. 
73.  We  come  then  to  the  main  question  in  the  case,  which  is, 
whether  the  plaintiff  was  entitled  to  recover  damages  for  the 
land  taken  in  widening  the  street 

When  there  is  a  conflict  between  monuments,  whether  nat- 
ural or  artificial,  and  the  courses  and  distances  named  in  a  deed, 
the  former  must  control.  It  is  also  the  general  rule  of  law, 
well  established  by  authority  and  founded  in  true  policy,  that 
a  conveyance  of  lands  bounded  on  a  highway,  gives  the  grantee 
a  title  to  the  middle  of  the  road,  if  the  grantor  himself  had  title 
to  it  and  did  not  expressly  or  by  clear  implication  reserve  it: 
Paul  V.  Carver,  24  Pa.  207  ;  Same  v.  Same,  26  Pa.  223 ;  Cox 
V.  Freedley,  83  Pa.  124 ;  Transue  v.  Sell,  105  Pa.  604 ;  Ott  v. 
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Kreiter,  110  Pa.  870 ;  Firmstone  v.  Spaeter,  150  Pa.  616 ;  Bliem 
V.  Daubenspreck,  169  Pa.  282.  A  call  for  a  street  as  a  bound- 
ary which  has  simply  been  projected  by  a  municipality,  but  not 
opened  does  not  ordinarily  raise  a  presumption  of  dedication 
which  will  estop  the  owner  from  claiming  damages  when  it  is 
actually  opened  :  Brooklyn. Street,  118  Pa.  640  ;  Wayne  Ave., 
124  Pa.  135 ;  Bellefield  Ave.,  2  Pa.  Superior  Ct.l48 ;  Quicksall 
V.  Pbila.,  177  Pa.  801 :  Lehigh  St.,  81*  Pa.  85.  But  an  owner 
who  makes  a  plot  on  which  spaces  are  left  indicating  the  dedi- 
cation of  roads  or  streets  not  previously  projected  by  the  public 
authorities,  and  seUs  lots  with  reference  to  the  plot,  cannot  recall 
his  dedication,  for  he  leaves  the  streets  to  be  opened  by  the 
proper  local  authorities  at  such  time  as  the  public  interest  may 
require,  and  of  this  they  are  the  judges.  The  right  passing  to 
the  purchaser  is  not  the  mere  right  that  he  may  use  the  street 
thus  dedicated,  but  that  all  persons  may  use  it.  The  dedication 
thus  established  operates  as  a  relinquishment  of  all  claims  for 
damages  for  the  use  of  the  land  for  street  purposes :  Quicksall 
V.  Philadelphia,  177  Pa.  301 ;  McCall  v.  Davis,  56  Pa.  431 ; 
Davis  V.  Sabita,  68  Pa.  90 ;  Trutt  v.  Spott»,  87  Pa.  339  ;  Tran- 
sue  V.  Sell,  105  Pa.  604 ;  In  re  Pearl  Street,  111  Pa.  565 ; 
Elliott  on  Roads,  89  ;  Trickett's  Penna.  Road  Law,  432,  604 ; 
Davaston  v.  Payne,  2  Sm.  L.  Cases,  140  (American  notes). 
No  plausible  reason  can  be  suggested  why  the  same  principles 
should  not  apply  where  lots  are  sold  by  a  plot  or  plan  plainly 
indicating  an  unequivocal  intention  to  dedicate  land  for  the 
widening  of  an  existing  road  or  street  in  front  of  them.  Is  this 
not  such  a  case  ?  The  plaintiff's  deed  calls  for  the  west  line  of 
Sharpsville  street  as  the  boundary  on  the  east,  and  the  lands  of 
the  Sharon  Ry.  Co.  as  the  boundary  on  the  west.  If  there  wei-e 
nothing  further  in  the  case  there  would  be  no  question  that 
although  the  actual  length  of  the  side  lines  of  the  lots  thus 
described  and  conveyed  is  greater  than  the  measurement  given 
in  the  deed  the  call  for  Sharpsville  street  would  control,  and  the 
plaintiff's  title  would  extend  to  the  center  of  the  street,  as  it 
then  existed.  But  this  is  not  the  whole  description ;  the  lot  is 
further  described  as  "  purpart  No.  8,  as  shown  by  survey  and 
plot  of  James  H.  NicoUs,  dated  October  4,  1892." 

It  appears  that  the  lot  was  part  of  larger  tract  of  which 
Amelia  Munn  died  seized ;  that  by  her  will  she  directed  her 


Digitized  by  VjOOQIC 


HIGGINS  V,  SHARON  BOROUGH.  101 

1897.]  Opinion  of  the  Court. 

executors  to  make  sale  of  her  real  estate  ^'on  such  terms  and 
conditions  as  they  may  deem  best,  and  make,  execute  and  de- 
liver articles  of  sale  and  deeds  therefor; "  that  the  acting  exec- 
utor caused  a  survey  and  plot  of  land  to  be  made,  whereby  it 
was  divided  into  tliree  purparts,  the  first  of  which  he  conveyed 
to  Carrie  B.  Munn,  the  second  to  James  Fitzgerald,  and  the 
third  to  the  plaintiff.  On  the  plot  referred  to  in  the  deed — a 
copy  of  which  was  attached  to  and  recorded  with  the  deed  to 
Carrie  B.  Munn — the  lots  are  described  as  fronting  on  Sharps- 
ville  street  which  is  represented  as  being  forty  feet  wide; 
whereas  in  fact, — and  this  is  also  shown  by  the  plot — the  street 
as  marked  by  the  fences  was  less  than  forty  feet  wide  at  that 
point.  In  other  words  in  plotting  the  land  the  executor  cut  off 
from  the  front  of  the  track  a  strip  of  land  five  feet  wide  at  one 
end  and  two  feet  at  the  other  end,  and  added  the  same  to  the 
street  as  it  actually  existed  upon  the  ground,  and  thus  made  it 
forty  feet  wide.  When  a  map  or  plan  is  thus  referred  to  it 
becomes  a  material  and  essential  part  of  the  conveyance,  and  is 
to  have  the  same  force  and  effect  as  if  copied  into  the  deed : 
Com.  V.  McDonald,  16  S.  &  R.  890  ;  Birmingham  v.  Anderson, 
48  Pa.  253 ;  McCall  v.  Davis,  56  Pa.  431 ;  Davis  v.  Sabita,  63 
Pa.  90 ;  Robinson  v.  Myers,  67  Pa.  9 ;  Trutt  v.  Spotts,  87  Pa. 
339;  Schenley  v.  Pittsburgh,  104  Pa.  472.  Construing  the 
draft  as  if  copied  into  the  deed  and  as  part  of  the  description 
of  the  land  sold,  and  all  apparent  inconsistency  between  the 
courses  and  distances  and  the  calls  vanishes ;  for  it  then  be- 
comes clear  that  the  call  was  not  for  the  west  line  of  Sharps- 
ville  street  as  it  then  existed  and  was  marked  by  the  fences  but 
for  the  west  line  of  the  street  as  widened  by  the  grantor  and 
plotted  on  the  draft.  The  draft,  carefully  drawn  to  a  scale 
which  was  incorporated  with  the  deed  for  the  very  puipose  of 
definitely  fixing  the  location  of  this  as  well  as  the  other  lots, 
shows  as  plainly  as  if  the  words  had  been  written  in  the  deed 
itself  that  there  is  a  strip  of  land  lying  between  those  two  lines 
which  was  not  intended  to  be  included  in  the  purparts  into 
which  the  larger  lot  was  divided.  This  precludes  the  idea  that 
the  grantor  supposed  them  to  be  identical,  or  was  mistaken  as 
to  the  actual  width  of  the  street.  Presumably  he  did  not  in- 
tend to  retain  title  to  this  strip,  and  thus  shut  off  his  grantees 
from  access  to  the  street,  but  to  dedicate  it  to  public  use,  as 
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part  of  the  highway.  The  fact  that  the  fence  was  left  standing 
until  the  municipal  authorities  saw  fit  to  appropriate  the  land 
thus  dedicated  does  not  rebut  this  presumption:  McCall  v. 
Davis,  56  Pa.  431 ;  Ferguson's  Appeal,  117  Pa.  426. 

But  it  is  insisted  that  the  right  to  dedicate  lands  to  public 
uses  belongs  only  to  the  owner  of  the  fee ;  and  such  is  the  gen- 
eral rule  of  law.  Thus  a  dedication  by  a  tenant  for  years,  or 
the  owner  of  a  particular  estate,  will  not  bind  the  reversioner  or 
remainderman.  It  is  to  be  observed  however  that  under  our 
statute  the  executor  to  whom  is  given  by  the  will  a  naked 
authority  only  to  sell  real  estate  takes  and  holds  the  same  in- 
terest therein,  and  has  the  same  powers  over  such  estate  for  all 
purposes  of  sale  and  conveyance,  and  ako  of  remedy  by  entry, 
by  action,  or  otherwise,  as  if  the  same  had  been  devised  to  them 
to  be  sold,  saving,  of  course,  to  tlie  testator,  his  right  to  direct 
otherwise:  Act  of  February  24,  1834,  P.  L.  70.  Here  the 
power  was  to  sell  upon  such  terms  and  conditions  as  the  exec- 
utors might  deem  best,  and  we  are  by  no  means  willing  to  con- 
cede that  they  might  not  divide  the  land  into  town  lots  and 
open  a  way  across  or  in  front  of  them  if  in  the  exercise  of  their 
discretion  the  land  could  thus  be  sold  for  a  better  price.  At 
all  events  it  is  difficult  to  see  upon  what  principle  the  purchaser 
of  one  of  the  lots  who  has  taken,  subject  to  the  easement  can 
defeat  it  and  appropriate  the  land  to  himself  by  denying  the 
power  of  the  executor.  As  was  pointed  out  in  a  very  well  con- 
sidered New  Jersey  case,  executors  having  power  to  sell  lands 
by  the  will  of  the  owner  in  fee,  represent  their  testator  and  may 
convey  his  whole  estate,  and  the  purchaser  by  accepting  the  deed 
consents  to  the  limitations  and  qualifications  therein  contained. 
"There  seems  to  be  little  doubt"  say  the  court,  "as  to  the 
powers  of  executors,  in  selling  lands  under  a  general  power 
in  the  will,  to  divide  it  into  lots  and  to  lay  out  streets 
through  it,  and  thus  create  easements  of  rights  of  way  in  the 
several  purchasers,  if  the  estate  will  be  benefited  by  such  dis- 
position of  the  property."  After  citing  numerous  analogous 
cases  in  support  of  this  proposition  the  court  proceeds :  "  But 
whatever  the  right  of  the  heira  or  beneficiaries  under  the  will 
of  the  deceased  might  have  been  to  have  enjoined  the  executors 
from  converting  part  of  the  estate  into  streets,  the  defendant  is 
estopped  by  his  deed  from  repudiating  their  action  or  denying 
their  power:"  Earle  v.  Mayor,  etc.,  38  N.  J.  L.  47. 
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Upon  the  whole  case,  as  presented  hy  the  evidence,  we  con- 
dade  that  there  was  a  dedication  of  the  strip  of  land  lying  be- 
tween the  fence  line  and  the  lot  lines,  as  described  in  the  deed 
and  draft,  to  public  use  as  part  of  the  highway,  and,  thei-efore, 
that  the  plaintiff  was  not  entitled  to  recover  damages  for  the 
taking  thereof  by  the  borough. 

In  view  of  the  foregoing  conclusion  the  ruling  complained  of 
in  the  second  assignment  of  error  becomes  unimportant.  But 
to  prevent  misapprehension  on  another  trial,  we  remark  that  it 
was  not  competent  to  explain  the  draft  and  the  deed  by  evidence 
of  declarations  of  the  grantor  to  the  surveyor  not  made  in  the 
presence  of  or  communicated  to  the  grantee.  The  court  com- 
mitted no  error  in  striking  out  that  testimony.  Nor  was  it 
competent  for  the  surveyor  to  construe  the  deed ;  but  it  was 
competent  to  prove  by  him  where  the  lines  were  actually  run  and 
marked  on  the  ground  if  they  were  so  marked.  If  that  is  what 
the  defendant  meant  by  its  offer  to  prove  where  the  "  lines  were 
located  on  the  ground  "  the  evidence  was  competent. 

The  judgment  is  reversed  and  a  venire  facias  de  novo  awarded. 


Carrie  Bell  Munn  v.  Borough  of  Sharon,  Appellant. 

Argued  May  11,  1897.  Appeal,  No.  53,  April  T.,  1897,  by 
defendant,  from  judgment  of  0.  P.  Mercer  Co.,  Jan.  T.,  1895, 
No.  21,  on  verdict  for  plaintiff.  Before  Rice,  P.  J.,  Willard, 
WiCKHAM,  Beavbe  and  Oblady,  J  J.    Reversed. 

Petition  for  the  appointment  of  viewers  to  assess  damages 
for  the  change  of  gi-ade  and  taking  of  land.   Before  Millbb,  P.  J. 

Verdict  and  judgment  for  plaintiff  for  $211.82.  Defendant 
appealed. 

Opinion  by  Rice,  P.  J.,  July  23, 1897 : 

This  case  is  ruled  by  our  decision  in  Higgins  v.  Sharon  Bor- 
ough. For  the  reasons  there  given  the  judgment  is  reversed 
and  a  venire  facias  de  novo  is  awarded. 
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Commonwealth  of  Pennsylvania  v.  George  Brem,  Appel- 
lant. 

Liquor  law-^FictUious  club  dislrtbtUion, 

An  unlicensed  sale  of  liquor,  under  the  guise  of  club  distiibution,  is 
clearly  unlawful  and  the  law  will  look  through  all  disguises  and  so  pro- 
nounce it. 

Argued  May  6,  1897.  Appeal,  No.  173,  April  T.,  1897,  by 
defendant,  from  judgment  of  Q.  S.  Allegheny  Co.,  Dec.  Seas., 
1896,  No.  672,  on  verdict  of  guilty.  Before  Rice,  P.  J.,  Wii- 
LARD,  WiCKHAM,  Beaveb,  Reedbr,  Orlady  and  Smith,  JJ. 
Aflfirmed. 

Indictment  for  selling  liquor  on  Sunday  and  for  selling  liquor 
without  a  license.    Before  White,  P.  J. 

The  facts  of  the  case  sufficiently  appear  from  the  following 
charge  of  the  court  below  : 

This  case  gentlemen,  is  an  illustration  of  the  frauds  fre- 
quently practiced  by  parties  applying  to  the  court  for  a  charter, 
and  it  is  also  an  illustration  of  the  schemes  resorted  to  by  parties 
to  violate  our  laws  in  reference  to  the  sale  of  liquors.  Some 
parties  applied  to  the  court  of  common  pleas  of  this  county  for 
a  charter,  under  our  act  of  assembly  in  relation  to  corporations. 
This  purports  to  be  an  application  for  the  charter  of  a  corpo- 
ration called  "  The  Turner  Hall  Association  of  Munhall,  Penn- 
sylvania." It  set  forth  the  purpose  of  the  corporation  as 
follows :  "  Said  corporation  is  for  the  puipose  of  acquiring  and 
holding  a  piece  of  ground  situate  in  the  Township  of  Mifflin, 
County  of  Allegheny,  State  of  Pennsylvania,  and  of  erecting 
thereon  a  hall  and  fitting  up  the  same  with  gymnasium,  to  pro- 
mote physical  culture  and  innocent  athletic  exercises  and  sports, 
and  for  the  purpose  of  maintaining  the  same,  and  is  not  for  profit." 
Now,  that  is  the  purpose  set  forth  in  this  application — for  the 
purpose  of  purchasing  ground  and  building  on  it  a  hall  for  ath- 
letic exercises  and  amusements  of  that  kind,  in  the  hall  pro- 
posed to  be  erected.  Under  our  act  of  assembly,  in  an  applica- 
tion for  a  charter  the  purpose  for  which  it  is  to  be  organized 
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must  be  set  forth.  Very  frequently  applicants  for  a  charter  set 
forth  simply  the  puipose  in  the  brief  language  of  the  act  of 
assembly,  intending  afterwards  to  get  up  a  constitution  and  set 
of  by-laws,  as  was  done  in  this  case,  and  a  constitution  setting 
forth  an  entirely  different  purpose  of  the  organization. 

We  have  very  frequently  of  late  found  it  necessary  to  refuse 
these  applications  unless  the  purpose  is  set  forth  more  particu- 
larly than  is  often  done.  Some  years  ago  a  party  applied  in  our 
court  No.  2  for  a  charter,  setting  forth  its  purpose  just  about 
tlie  same  as  is  set  forth  in  this  application.  I  refused  the  char- 
ter, and  filed  an  opinion  at  the  time,  giving  the  reason  for  re- 
fusing— stating  that  the  purpose  was  too  indefinite,  and  there 
was  danger  of  such  corporations  being  perverted  to  an  im- 
proper purpose.  The  attorney  who  made  that  application  in 
our  court  went  into  No.  3  of  this  county  and  made  a  similar 
application,  not  letting  tliat  court  know  that  he  had  been  re- 
fused in  No.  2,  and  got  a  charter  from  that  court.  In  a  very 
short  time  they  started  a  drinking  saloon,  I  think  in  this  same 
township — it  was  on  the  south  side  of  the  river — and,  when 
brought  up  into  court,  presented  their  charter  as  a  justification 
for  keeping  a  drinking  club.  It  then  developed  that  the  appli- 
cation had  been  refused  in  No.  2,  and  the  court  of  No.  3  brought 
up  the  attorney,  and  he  ought  to  have  been  expelled  from  the 
bar,  but  he  begged  off  and  said  he  did  not  mean  to  impose  upon 
the  court,  and  made  some  other  apologies,  and  they  let  the  thing 
go;  but  the  charter,  as  they  decided,  was  a  fraud  upon  the 
court. 

This  charter  was  evidently  gotten  up  as  a  fraud  upon  the 
court,  because  the  conduct  of  the  association  since  that  abund- 
antly proves  that  this  was  a  mere  pretext  to  get  up  a  drinking 
club  in  Mifflin  township.  They  did  not  do  one  single  thing  in 
pursuance  of  this  charter  for  two  years  after  the  charter  was 
obtained,  and,  in  the  meantime,  carrying  on  this  drinking  club 
out  there  by  this  man,  the  defendant,  as  the  president  of  the 
club.  Finally,  they  entered  into  an  article  of  agreement,  dated 
the  23d  of  June,  1894,  for  the  purpose  of  purchasing  two  vacant 
lots  out  in  Mifflin  township,  and  on  that  article  of  agreement 
there  have  been  several  payments,  most  of  them  $2.00,  and 
$1.00,  at  a  time — some  two  or  three  $5.00  payments,  one  $20.00 
and  one  $15.00.    The  total  payments  made  on  that  article  of 
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agreement,  according  to  my  footing  up,  would  be  $138,  that 
they  have  paid  in  two  years  and  a  half.  The  original  consider- 
ation was  for  the  sum  of  4^200,  and  for  two  years  and  a  half 
they  have  not  paid,  counting  the  interest,  the  one  half  of  that, 
and  never  have  put  up  any  building  at  aU. 

This  man,  the  defendant,  rented  a  house  out  there  at  $5.00  a 
month,  where  he  has  been  living  himself — ^a  man  with  a  wife 
and  children — and  has  not  been  living  with  his  wife  or  with 
any  of  his  children,  but  out  there  himself  in  this  building 
with  three  rooms,  one  of  them  used,  as  he  says,  as  a  kitchen, 
the  room  where  these  tables  are  where  the  liquors  are  sold.  One 
of  the  rooms,  he  says,  he  uses  as  a  shoemaker  shop,  and  the  other 
one  as  a  sleeping  room.  And,  according  to  the  evidence,  that 
club  has  been  going  on  for  five  years,  from  the  time,  I  presume, 
their  charter  was  obtained,  and  conducted  solely  for  a  drinking 
saloon, — ^not  an  effort  made  to  carry  out  the  purpose  declared 
in  their  charter,  But  it  seems  they  got  up,  after  they  got  their 
charter,  what  they  called  their  constitution,  and  their  constitu- 
tion was  for  the  organization  of  a  drinking  club.  It  provided 
that  the  members  could  get  these  things,  and  that  each  member 
could  bring  in  a  stranger,  and  in  that  way  accommodate  not  only 
the  members,  but  others  that  might  be  brought  in  by  the  mem- 
bers ;  and  that  was  carried  on  for  two  years  before  there  was  a 
first  step  taken  towards  pui-chasing  a  lot  or  erecting  a  hall. 

Now,  the  court  never  would  have  sanctioned  that  charter 
that  is  put  in  evidence  here  if  they  had  known  that  there  was 
anything  of  that  kind  contemplated.  The  charteT  never  would 
have  been  obtained.  It  is  a  fraud  upon  the  courts  to  get  up  a 
charter  of  this  kind,  and  then  get  a  constitution  that  relates  to 
other  matters,  and  not  at  aU  relating  to  the  purpose  of  the  cor- 
poration ;  and  this  club  out  there  has  been  nothing  but  a  drink- 
ing club  all  this  time.  And,  according  to  the  testimony,  it  is 
mainly  a  drinking  club  for  Sunday  gatherers,  and  the  only  ath- 
letic sports  that  have  been  given  in  evidence  here,  or  referred 
to,  was  by  one  witness — the  wheeling  of  a  wheelbarrow  on  Sun- 
day, blindfolded,  and  to  see  who  could  strike  some  object ;  some- 
times a  little  running.  Why,  it  is  palpable  that  this  was  a 
stupendous,  glaring  fraud  upon  our  license  laws. 

Counsel  has  referred  to  some  decision  of  the  Supreme  Court 
in  reference  to  a  case.    That  has  nothing  whatever  to  do  with 
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this  case.  This  case  doesn't  come  within  any  of  the  thoughts 
or  provisions  of  the  decision  of  the  Supreme  Court  in  that  case. 
Why,  gentlemen,  if  a  thing  of  this  kind  is  to  be  sanctioned,  we 
will  have  in  every  hollow  and  every  secret  place  in  the  county 
of  Allegheny  a  drinking  club  organized  this  way ;  and  they  are 
the  biggest  curse  in  a  community.  These  drinking  clubs  for 
Sunday  gatherings  out  in  a  hollow,  as  this  is,  are  a  curse  to  the 
commimity  and  a  curse  to  the  whole  country  around.  Why,  it 
is  in  evidence  here  that  drunkenness  has  been  going  on  there, 
and  fights  going  on  there,  on  Sunday.  Of  course  those  things 
follow.  Of  course  those  things  follow  whei^e  there  is  this  kind 
of  a  club  going  on,  and  where  their  regular  business  meetings 
are  on  Sunday,  as  the  defendants  say.  What  would  our  license 
laws  amount  to  with  this  kind  of  thing?  Our  license  laws  re- 
quire men  to  have  licenses  and  requires  them  to  give  bond — to 
get  a  license  from  the  court  after  showing  that  they  are  fit  men 
to  sell  liquor.  They  have  to  pay  for  it,  and  have  to  pay  in  cities 
and  boroughs  a  pretty  high  price  to  get  the  privilege  of  selling ; 
and  they  come  under  bond,  with  sureties,  that  they  will  not  sell 
on  Sunday ;  they  will  not  sell  on  an  election  day ;  they  will  not 
sell  to  a  minor ;  they  will  not  sell  to  a  man  of  intemperate  hab- 
its ;  yet  these  clubs  of  this  kind  will  sell  to  anybody  and  on  all 
occasions  ;  and  especially  it  is  a  club  for  Sunday  carousal  and 
Sunday  drinking. 

It  is  a  fraud  upon  those  who  get  licenses,  those  who  pay  for 
the  privilege  of  selling.  If  we  should  countenance  a  thing  of 
this  kind,  we  would  have  these  clubs  springing  up  in  every 
township  in  the  county ;  and  not  only  a  fi'aud  upon  those  who 
have  licenses,  but  it  would  be  a  terrible  curse  in  the  community 
where  they  are.  Nearly  all  the  evils  of  intemperance  result 
from  the  violations  of  our  liquor  laws.  If  the  men  who  have 
hcense  would  keep  our  laws — and  they  are  bound  to  when  they 
get  a  license,  and  they  give  bond  with  surety  that  they  will — I 
say,  that  if  they  would  keep  the  law  on  the  subject,  we  would 
have  little  evil  resulting  from  the  sale  of  liquors.  But  it  is  these 
speak-easies  that  start  up  without  license,  sell  secretly,  and,  as 
a  matter  of  course,  violate  every  provision  of  the  license  laws. 
But  these  clubs  are  ten  times  worse  than  an  ordinary  speak-easy. 

Now  this  defendant  has  been  acting  as  a  kind  of  president  of 
that  association  or  organization.    What  does  he  do  ?    He  buys 
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the  liquor,  lays  it  in ;  and,  according  to  his  own  testimony,  the 
members  get  the  beer  from  him  and  they  pay  so  much.  They 
pay  him,  he  says,  for  it,  as  they  get  it.  Otliers  that  came  in 
there,  who  were  not  members  of  the  club,  put  it  on  the  table, 
according  to  some  of  the  testhnouy.  That  is  another  way  of 
whipping  the  devil  around  the  stump.  All  these  speak-easies 
and  clubs  resort  to  something  of  that  kind.  They  have  a  place 
where  they  put  the  money  in,  or  they  lay  it  on  the  counter,  or 
something  of  that  kind.  All  that  is  only  a  scheme  to  try  to 
evade  the  law.  [But  if  nobody  had  ever  got  a  glass  of  liquor 
in  that  place  except  members  of  the  club,  I  say  it  is  grossly  in 
violation  of  our  laws  on  the  subject — wholly  unauthorized.]   [1] 

Of  course,  gentlemen,  under  this  charge  of  mine,  if  you 
believe  the  testimony,  why,  your  verdict  ought  to  be  guilty ; 
guilty  of  selling  without  a  license,  and  guilty  of  selling  on 
Sunday. 

This  oral  charge  was  taken  down  by  a  stenographer  emploj^ed 
by  the  defendants.  I  am  willing  to  accept  it  as  he  has  written  it 
out,  without  correcting  some  minor  errors  and  at  defendant's 
request  seal  a  bill  of  exceptions.    It  is  also  ordered  to  be  filed. 

Verdict  of  guilty  and  sentence  to  pay  a  fine  of  $50.00  costs 
of  prosecution  and  undergo  imprisonment  in  the  workhouse  of 
Allegheny  county  for  the  period  of  thirty  days. 

Error  assigned  was  portion  of  the  judge's  charge,  reciting 
same. 

John  F.  Cox^  for  appellant. 

No  paper-book  or  appearance  for  appellee. 

Opinion  by  Riob,  P.  J.,  July  23, 1897  : 

As  the  evidence  has  neither  been  printed  nor  brought  up  with 
the  record,  we  have  no  means  of  determining  whether  the 
instruction  complained  of  in  the  single  assignment  of  error  was 
erroneous  or  was  justified  by  the  facts  of  the  particular  case, 
except  by  a  reference  to  other  portions  of  the  charge.  If  the 
testimony  was  correctly  recited  in  the  charge  the  learned  judge 
was  clearly  right  in  instructing  the  jury  that  if  they  believed  it 
they  ought  to  return  a  verdict  of  guilty.    An  unlicensed  sale  of 
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liquor  under  the  guise  of  club  distribution  is  clearly  unlawful, 
and  the  law  will  look  through  all  disguises,  and  so  pronounce 
it:  Ellein  v.  Livingston  Club,  177  Pa.  224;  Commonwealth  v. 
Tiemey,  148  Pa.  662  ;  Commonwealth  v.  Smitli,  2  Pa.  Superior 
Ct.  474.  In  the  last  cited  case  the  defendant  furnished  ample 
testimony  to  warrant  a  jury  in  finding  that  the  association  of 
which  he  was  steward  was  a  bona  fide  organization  with  a 
selected  membership  made  up  of  respectable  persons,  really  own- 
ing its  property  in  common  and  formed  and  carried  on  for  pur- 
poses to  which  the  furnishing  of  liquor  to  its  members;  without 
profit,  was  merely  incidental.  We  held  that  this  evidence  was 
sufficient  to  carry  the  case  to  the  jury  to  find  whether  the  trans- 
action was  a  furnishing  of  liquors  by  a  bona  fide  club  to  its 
own  nmembers  without  profit,  each  paying  for  the  share  of  the 
common  stock  furnished  to  him,  as  claimed  by  the  defendant, 
or  was  a  mere  scheme  to  evade  the  license  laws  as  claimed  by 
the  commonwealth.  But  in  this  case,  judging  from  the  facts 
recited  in  the  charge,  the  testimony,  including  that  of  the  de- 
fendant himself,  left  no  room  for  doubt  that  the  business  carried 
on  hy  him  was  the  unlawful  sale  of  liquors  without  license  and 
on  Sunday,  with  scarcely  an  attempt  to  disguise  it.  The  law 
would  be  feeble  indeed  if  it  could  not  look  through  so  thin  a 
disguise  and  pronounce  the  real  character  of  the  transaction. 
As  well  as  we  can  determine  without  having  the  evidence  before 
us  the  case  is  ruled  by  Commonwealth  v.  Tierney,  and  not  by 
Commonwealth  v.  Smith. 

The  judgment  is  affirmed,  and  it  is  now  ordered  that  the 
defendant  George  Brem,  be  remanded  to  the  custody  of  the 
keeper  of  the  workhouse  of  Allegheny  county,  there  to  be  con- 
fined according  to  law  and  the  sentence  of  the  court  below  for 
the  residue  of  the  term  to  which  he  was  sentenced  and  which 
had  not  expired  on  the  20th  day  of  March,  A.  D.  1897,  when 
bail  for  appeal  was  perfected,  and  that  the  record  be  remitted  to 
tiie  court  below  to  the  end  that  the  sentence  and  this  order  be 
carried  into  effect. 
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Syllabus — Charge  of  Court.      [5  Pa.  Superior  Ct 

L.  Ross  Klein  v.  Frank  P.  McFarland  and  David  Kinch, 
Constable,  Appellants. 

Landlord  and  tenant— Covenant  against  removal.— Intent  not  equivalent 
to  attempt, 

A  mere  unexecuted  intent  to  remove  without  any  attempt  to  cany  it 
into  effect  is  not  an  attempt  to  remove  in  any  sense  of  the  tei*m,  and  will 
not  justify  action  under  a  covenant  in  a  lease  authorizing  immediate  dis- 
traint for  balance  of  rent  for  the  term  upon  either  removal  or  attempted 
removal. 

Argued  May  10,  1897.  Appeal  No.  1,  March  T.,  1898,  by 
defendants,  from  judgment  of  C.  P.  Blair  Co.,  Oct.  T.,  1896, 
No.  16,  on  verdict  for  plaintiff.  Before  RiCB,  P.  J.,  WiLliABD, 
WiCKHAM,  Bbaveb,  Reedeb  and  Orlady,  JJ.  Affirmed. 
Oblady,  J.,  dissents. 

Replevin.  Before  McClure,  P.  J.,  of  the  17th  judicial  dis- 
trict specially  presiding. 

On  April  1, 1895,  Frank  P.  McFarland,  the  defendant,  leased 
to  L.  R.  Klein  for  seventeen  months,  a  certain  dwelling  house 
in  Altoona,  the  rent  being  paid  monthly  in  advance. 

On  May  12, 1896,  the  defendant  called  to  collect  the  rent 
from  the  plaintiff  who  told  him  it  was  his  intention  to  remove 
from  the  premises  on  July  1, 1896. 

A  clause  in  the  lease  provided  that  in  the  event  of  the  re- 
moval by  the  tenant  during  the  term,  or  attempt  to  remove,  the 
entire  rent  should  become  due  and  that  the  landlord  could  pro- 
ceed to  collect  the  whole  by  distress,  suit  or  otherwise,  on  re- 
ceiving the  notice  of  intention  to  vacate. 

On  the  13th  of  June,  1896,  defendant  issued  a  warrant  of 
distress  for  the  balance  of  the  rent  iov  the  term,  whereupon 
plaintiff  replevied  the  goods. 

The  court  below  charged  the  jury  as  follows  : 
This  case  raises  a  question  of  law  for  the  court  to  pass  upon. 
The  plaintiff  here,  L.  Ross  Klein,  has  brought  replevin  to  re- 
cover possession  of  goods  which  were  levied  upon  by  a  consta- 
ble under  a  landlord's  warrant.     Mr.  McFarland  was  the  owner 
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of  a  property,  and  on  the  1st  of  November,  1895,  he  leased  it 
to  the  plaintiff.  The  rent  was  to  be  payable  monthly  in  $25.00 
installments ;  and  along  in  May  of  1896,  Mr.  Klein  wrote  a  letter 
to  Mr.  McFarland  in  which  he  informed  him  he  intended  to 
have  the  house  vacated  by  the  1st  of  July,  1896.  [The  land- 
lord thinking  that  the  property  was  going  to  be  vacated  at 
that  time,  considered  this  a  violation  of  the  lease — that  is  a 
clause  of  it,  7th  section — which  provides,  "  that  in  case  of  a 
removal  or  attempted  removal  of  the  tenant  of  his  goods  from 
the  demised  premises  during  the  continuance  of  the  term  of  this 
lease  without  the  written  consent  of  his  landlord,  then  and  in 
that  case  the  whole  unpaid  rent  for  the  balance  of  the  term  shall 
be  taken  to  be  due,  and  the  landlord  may  proceed  and  collect 
the  whole  by  distress,  suit  or  otherwise,  as  if  by  the  conditions 
of  this  agreement  the  whole  rent  for  the  entire  term  were  paya- 
ble in  advance."  That  is,  if  tlie  tenant  actually  removes  his 
goods  during  the  term,  or  attempts  to  remove  them  from  the 
premises  the  whole  rent  is  due.]  [1] 

The  landlord,  conceiving  that  his  tenant  was  attempting  to 
remove  from  the  premises  issued  this  warrant  for  the  distress 
of  the  goods  and  placed  it  in  the  hands  of  a  constable  who 
seized  them.  The  plaintiff  then  replevied  the  goods,  that  is, 
took  them  out  of  the  possession  of  the  constable  and  by  giving 
his  bond  he  still  has  them.  [In  my  judgment  under  this  clause 
of  the  lease  the  landlord  was  not  justified  in  issuing  a  warrant 
\mtil  there  had  been  a  removal,  or  attempt  at  removal ;  not  an 
inclination  or  intention  to  remove,  but  attempt  to  remove  the 
goods  fi'om  the  premises  before  the  warrant  should  issue.  For 
instance,  he  might  start  with  a  wagon  load  and  get  them  on  the 
pavement,  as  suggested  by  counsel  for  the  plaintiff,  and  that 
would  be  an  attempt ;  or  if  the  goods  had  actually  been  re- 
moved and  taken  away  from  the  premises,  or  attempted  to  be 
removed,  he  would  have  been  justified  in  issuing  the  writ  in 
this  case.  We  instruct  you  there  was  no  attempt  at  this  time, 
although  afterwards  they  were  taken ;  but  we  have  nothing  to 
do  with  that  case.  At  this  time  there  was  no  removal  or  at- 
tempted removal,  and  for  that  reason  we  direct  you  to  find  a 
verdict  in  favor  of  the  plaintiff.]  [2] 

Verdict  and  judgment  for  plaintiff.  Six  cents  damages* 
Defendants  appealed. 
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Assignment  of  Errors— Opinion  of  the  Court.     [5  Pa.  Superior  Ct. 

Errors  assigned  were  (1,  2)  portions  of  the  judge's  charge, 
reciting  same. 

T,  E.  Ghreevy  of  Gheevy  ^  Walters^  for  appellants. 

Edmund  Shaw^  for  appellee. 

Opinion  by  Rice,  P.  J.,  July  23, 1897: 

"  An  intent  implies  purpose  only :  an  attempt,  both  purpose 
and  actual  effort  to  carry  the  intent  into  execution :  "  Ander- 
son's Law  Diet.,  90.  At  the  time  the  plaintiff's  goods  were  dis- 
trained he  had  not  removed  or  attempted  to  remove  from  the 
premises ;  he  had  simply  declared  his  intention  to  do  so  at  a 
futui'C  day  which  had  not  yet  arrived.  Hence,  the  contingency, 
upon  the  happening  of  which  the  rent  for  the  whole  term  was 
made  payable  at  once,  had  not  arisen.  But  as  he  did  actually 
remove  at  the  time  he  declared  he  would,  although  this  was 
after  the  goods  had  been  distrained  and  replevied,  it  is  seriously 
argued  tliat  the  act  of  removing  related  back  to  the  time  the 
intent  was  formed  and  expressed,  and,  therefore,  contrary  to 
the  fact,  he  must  be  deemed  in  law  to  have  attempted  to  re- 
move at  that  time.  As  well  might  we  say  that  there  was  a 
constructive  removal  on  May  15,  although  the  actual  removal 
did  not  take  place  until  June  30.  This  method  of  reasoning 
whereby  a  very  plain  covenant  as  to  "  attempted  removal "  is 
construed  to  include  also  the  mere  manifestation  of  an  uitention 
to  remove  is  too  subtle  by  far.-  A  mere  unexecuted  intent  to 
remove  without  an  effort  to  carry  it  into  effect  is  not  an  attempt 
to  remove  in  any  sense  of  the  term.  If  the  landlord  wished  to 
secure  himself  against  all  contingencies  he  should  have  required 
payment  of  the  rent  in  advance.  Not  having  done  so,  he  must 
be  content  with  a  construction  of  his  covenant  in  accordance 
with  the  plain,  natural  and  obvious  meaning  of  its  terms.  There 
is  no  occasion  for  resort  to  the  legal  fiction  of  making  the  act 
of  I'emoval  relate  back  to  the  date  of  the  formation  of  the  intent, 
in  order  to  carry  out  any  purpose  which  we  have  a  right  to 
suppose  the  parties  had  in  view  in  making  the  covenant. 

Judgment  affirmed. 

Oblady,  J.,  dissents. 
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Peter  Bemheisel  v.  Simon  Smothers  et  al.,  Trustees  of 
the  African  M.  E.  Church,  Owners,  and  John  H.  Early, 
Contractor,  Appellants. 

CorUrac^^Evidence — Question  for  Jury. 

A  case  is  properly  for  the  jury  where  the  issue  turns  on  the  existence 
of  a  verbal  contract  for  per  diem  compensation  for  services  as  a  supervis- 
ing architect,  although  the  witnesses  for  the  defendants  were  more  numer- 
ous than  those  for  the  plaintiff.  There  was  incidental,  corroborative  evi- 
dence in  favor  of  plaintiff,  and  it  was  possible  for  the  jury  to  determine 
with  absolute  certainty,  if  they  believed  the  plaintiff,  the  number  of  days 
he  was  employed  and  for  which  he  was  entitled  to  compensation  if  the 
contract  was  found  to  exist. 

Mechanic's  claim — Evidence — Province  of  the  court, 

A  mechanic's  claim  is  not  evidence,  but  it  is  not  error  for  the  tiial  judge, 
while  refusing  to  let  the  claim  go  out  with  the  juiy,  to  state  the  total 
amount  claimed  by  plaintiff  adding,  */  You  will  have  to  determine  whether 
it  is  all  due  and,  if  not,  how  much  is  due.'^ 

Mechanic'' 8  daim— Formal  objections  to  face  of  claimr— Waiver  by  trial. 
If  the  subject-matter  of  a  mechanic's  claim  is  apparently  within  the 

statutes,  other  objections  to  the  face  of  the  claim  must  be  made  either  by 

motion  to  strike  off  or  by  demurrer  to  the  scire  facias. 
After  a  trial  on  the  merits  defects  of  form  must  be  taken  as  waived. 

Argued  March  9, 1897.  Appeal,  No.  44,  March  T.,  1897,  by 
defendants,  from  judgment  of  C.  P.  Dauphin  Co.,  March  T., 
1896,  No.  176,  on  verdict  for  plaintiff.  Before  Rice,  P.  J., 
WiLLABD,  WiCKHAM,  Bbaveb,  Rbeder  and  Oblady,  JJ. 
Affirmed. 

Sci.  fa.  8ur  mechanic's  Uen.    Before  MoPhbrson,  J. 

It  appeared  from  the  record  and  the  evidence  that  this  pro- 
ceeding arose  on  a  scire  facias  sur  mechanic's  lien  to  recover 
the  balance  of  $1,325.32,  claimed  to  be  due  by  the  plaintiff  for 
services  as  architect  in  connection  with  the  erection  of  a  church 
building,  the  property  of  the  defendants. 

In  the  bill  of  particulars,  attached  to  the  lien,  the  first  item 
charged  was  the  sum  of  $500  "  for  architectural  services,  as  per 
agreement,**  the  remaining  items  in  the  account  were  for  super- 
intendence as  per  alleged  verbal  agreement  Defendants  pleaded 
non  assumpsit. 

Vol.  v— 8 
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Statement  of  Facts — Opinion  of  Court  below.    [5  Pa.  Superior  Ct. 

It  was  admitted  at  the  trial  that  the  first  item  of  #500  was 
correct,  but  there  was  genei'al  denial  as  to  the  alleged  verbal 
agreement  as  to  the  per  diem  services.  The  evidence  on  this 
question  was  conflicting,  and  the  trial  judge,  McPhbbson,  J., 
)-eserved  the  question  whether  there  was  any  evidence  to  go  to 
the  jury  in  support  of  the  plaintiff's  claim. 

The  jury  found  a  verdict  in  favor  of  the  plaintiff  for  the  sura 
of  $800,  without  interest.  A  motion  for  judgment  notwith- 
standing the  verdict,  and  also  a  motion  for  a  new  trial  were  made, 
and  the  motion  for  judgment  notwithstanding  the  verdict  was 
denied,  and  the  motion  for  a  new  trial  overruled  in  an  opinion 
as  follows : 

The  question  reserved  at  the  trial :  "  Whether  there  is  any 
evidence  to  go  to  the  jury  in  support  of  the  plaintiff's  claim  " 
— enables  the  court  to  consider  now  the  defendant's  objections 
to  the  contents  of  the  claim.  In  brief,  their  objection  is  that 
the  statement  is  fatally  defective  and  will  not  authorize  a  judg- 
ment upon  the  verdict.  To  uphold  this  proposition  several 
reasons  are  given ;  one  of  them  bemg,  that  the  claim  is  made 
by  an  architect,  but  does  not  show  that  the  work  done  was  of 
the  kind  for  which  a  lien  may  be  filed.  This  reason  is  founded 
upon  a  mistake  of  fact ;  the  larger  part  of  the  claim  is  made  up 
of  charges  for  superintendence,  and  it  has  been  expressly  de- 
cided that  superintendence  will  entitle  an  architect  to  file  a  lien, 
not  only  for  that  particular  work  but  also  for  the  labor  of  pre- 
paring the  plans  and  specifications  which  he  carries  into  execu- 
tion :  Bank  v.  Gries,  35  Pa.  423 ;  Coal  Co.  v.  Martz,  75  Pa. 
384 ;  Price  v.  Kirk,  90  Pa.  47  ;  Rush  v.  Able,  90  Pa.  153. 

Other  reasons  are  as  follows — that  the  claim  does  not  set 
forth  the  name  of  the  contractor  correctly  and  legally ;  that  it 
omits  to  state  the  nature  and  value  of  the  work  done ;  and  that, 
although  it  is  based  upon  a  contract  partly  written  and  partly 
oral  nevertheless  it  fails  to  set  out  the  written  contract  in  full 
and  the  substance  of  the  oral  contract.  To  these  reasons  it  is 
sufficient  to  reply,  that  whatever  weight  they  might  have  had 
if  they  had  been  urged  at  the  proper  stage  of  the  proceeding, 
they  cannot  be  allowed  to  prevail  now,  because  they  were  raised 
for  the  first  time  at  the  trial  of  the  issues  of  fact.  A  claim  must 
show  upon  its  face  that  the  work  done  is  such  as  enjoys  the 
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statutory  privilege  of  a  lien ;  unless  this  appears  the  claim  is 
void,  and  no  doubt  the  absence  of  any  jurisdictional  averment 
(if  that  word  may  be  used)  might  be  taken  advantage  of  at  the 
trial.  But  if  the  subject-matter  of  the  claim  is  apparently 
within  the  statutes,  the  decisions  seem  to  be  clear  that  other 
objections  to  the  face  of  the  claim  must  be  made  either  by  mo- 
tion to  strike  off  or  by  demurrer  to  the  scire  facias.  They  are 
too  late,  if  delayed  until  the  trial  of  the  issue.  There  is  some 
variance  in  the  cases,  but  the  rule  as  stated  will  be  found  in 
Lee  V.  Burke,  66  Pa.  336,  Coal  Co.  v.  Martz,  75  Pa.  384,  Mc- 
Kelvey  v.  Jarvis,  87  Pa.  414,  Fahnestock  v.  Speer,  92  Pa.  146, 
School  V.  Gerhab,  93  Pa.  346,  and  Klinefelter  v.  Baum,  172  Pa. 
652.  The  plea  in  the  case  before  us  is  nonassumpsit,  and  this 
joins  issue  simply  of  facts;  while  the  objections  now  urged 
raise  questions  of  law  suggested  by  the  face  of  the  claim  itself, 
and  for  these  objections  the  proper  time  has  passed. 

No  injustice  is  done  to  a  defendant  by  this  rule  of  procedure, 
for  at  the  trial  the  plaintiff  must  always  make  out  his  right  to 
a  lien  by  aflBrmative  evidence,  whether  his  statement  of  claim 
is  defective  or  complete ;  and  he  cannot  have  a  verdict  unless 
the  proof  satisfies  every  requirement  of  the  acts.  If,  therefore, 
his  case  is  defective  in  substance,  he  is  exposed  to  successful 
attack  at  the  trial,  no  matter  how  regular  in  form  his  claim 
may  be ;  but  he  would  have  just  reason  to  complain  if  the  de- 
fendant should  be  given  this  complete  protection  on  the  merits, 
and  (when  this  fails)  should  still  be  allowed  to  pick  flaws  iii 
the  formal  statement  of  the  plaintift'^s  case.  The  present  con- 
troversy illustrates  the  unfair  advantage  which  the  defendant 
would  possess.  At  the  trial  of  this  issue  the  plaintiff  satisfied 
the  jiuy  by  affirmative  evidence  that  he  had  a  contract  with 
defendants ;  that  his  version  of  its  terms  was  the  correct  vei:- 
sion ;  that  he  performed  the  service  of  preparing  the  plans  and 
specifications  and  ako  of  superintenduig  their  execution ;  that 
the  work  was  done  upon  the  building,  and  that  a  balance  re- 
mained due  and  unpaid.  After  these  substantial  matters  had 
been  decided  in  his  favor  by  the  verdict,  the  court  is  asked  to 
say  that  he  cannot  recover  because  he  failed  to  set  them  out 
with  sufficient  formality  and  completeness  in  his  statement  of 
claim.  Clearly  this  would  be  unfair.  After  a  trial  on  the 
merits  defects  of  form  must  be  taken  as  waived.  ^ 
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Opinion  of  Court  below.         [6  Pa.  Saperior  Ct. 

The  motion  for  judgment,  notwithstanding  the  verdict,  is 
denied. 

We  have  read  and  considered  carefully  the  notes  of  trial,  and 
are  of  opinion  that  the  second  motion  also  must  be  refused. 
The  testimony  concerning  the  contract  was  in  hopeless  conflict, 
and  it  was  not  easy  to  determine  which  version  was  correct.  It 
is  true  that  the  witnesses  for  the  defendants  were  more  numer- 
ous than  for  the  plaintiff,  but  the  value  of  their  testimony  was 
necessarily  impaired  by  the  significant  fact  that  if  (as  they 
agreed  in  testifying)  the  contract  had  never  been  changed,  the 
defendants  had  paid  to  the  plaintiff  two  or  three  hundred  dol- 
lars more  than  they  were  bound  to  pay ;  whereas  if  the  contract 
was  as  the  plaintiff  declared  it  to  be,  these  payments  were  natu- 
ral and  proper.  Evidently  the  undisputed  testimony  concern- 
ing these  overpayments  had  much  to  do  with  the  verdict ;  and 
we  cannot  say  that  the  weight  of  the  evidence  is  against  the 
finding. 

Another  reason  urged  is,  that  the  verdict  was  "a  compromise 
verdict;"  but  this  can  only  mean  that  the  jury  did  not  allow 
the  plaintiff  the  whole  of  his  claim — a  fault  of  which  the  de- 
fendants at  least  can  hardly  complain.  But  the  reduction  is 
not  surprising;  the  plaintiff's  testimony  lacked  precision  and 
detail  concerning  the  service  he  had  rendered,  and  we  regard 
the  reduction  made  by  the  jury  as  entirely  proper. 

It  was  also  urged  that  the  court  erred  in  its  charge  by  stating 
to  the  jury  the  lump  sum  claimed  by  the  plaintiff.  It  is  not 
quite  clear  what  this  objection  is  intended  to  mean;  for  the 
court  certainly  did  not  say  or  imply  that  this  sum  was  anything 
more  than  a  mere  claim.  The  language  complained  of  was  used 
in  this  connection :  The  plaintiff  offered  to  send  out  with  the 
jury  his  statement  of  the  claim ;  we  refused  permission,  giving 
as  a  reason  that  the  statement  was  not  competent  evidence,  and 
adding  that,  as  there  had  been  "  no  detailed  proof  given  with 
regard  to  the  number  of  dajrs  served  by  the  pl^ntiff  in  any  par- 
ticular month  or  any  particular  year,"  his  claim  having  simply 
been  presented  in  a  lump  sum,  the  court  would  state  what  that 
sum  was,  so  that  the  jury  might  know  how  much  the  plaintiff 
was  claiming.  The  court  then  said  distinctly :  "You  will  have 
to  determine  whether  it  is  all  due,  and  if  not,  how  much  of  it 
is  due.    He  claims  about  $1,325.    After  allowing  all  the  cred- 
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its  which  ought  to  be  allowed,  you  will  have  to  decide  how 
much  of  that,  if  any,  is  due ;  and  upon  whatever  sum  k  due 
interest  ought  to  be  included  from  some  time  about  the  spring 
of  1894."  No  specific  error  was  pointed  out  by  counsel,  and 
we  are  unable  to  see  in  what  respect  this  instruction  was  wrong. 
The  motion  for  a  new  trial  is  overruled. 

The  prothonotary  will  enter  judgment  on  the  verdict  upon 
payment  of  the  jury  fee.  An  exception  is  sealed  for  the  de- 
fendants to  the  order  overruling  the  motion  for  judgment  not- 
withstanding the  verdict. 

JErrors  assigned  were  (1)  in  the  general  charge  as  f oUo\vs : 
"The  statement  of  claim  that  is  filed  in  this  case  we  do  not 
think  ought  to  be  sent  out.  It  is  not  proof  in  the  case,  and  as 
there  has  been  no  detailed  proof  given  with  regard  to  the  num- 
ber of  dsLys  served  by  the  plaintiff  in  any  particular  month  or 
any  particular  year,  as  his  claim  has  simply  been  presented  to 
you  in  a  lump  sum,  I  will  state  what  that  sum  is,  and  }'ou  will 
have  tx)  determine  whether  it  is  all  due,  and  if  not  how  much 
of  it  is  due.  He  claims  about  $1,825.  After  allowing  all  the 
credits  which  ought  to  be  allowed  you  will  have  to  decide  how 
much  of  that,  if  any,  is  due,  and  upon  whatever  sum  is  due 
interest  ought  to  be  included  from  some  time  about  the  spring 
of  1894."  (2)  In  directing  the  prothonotary  to  enter  judg- 
ment in  favor  of  the  plaintiff.  (3)  In  not  directing  judgment 
to  be  entered  in  favor  of  the  defendant  non  obstante  veredicto. 

Benjamin  M.  Nead  and  Jas,  A.  Stranahan^  with  them  TT.  Jus- 
tin  Carter^  for  appellants. — The  instructions  of  the  trial  judge 
were  confusing,  if  not  misleading,  to  the  jury.  The  lien  itself 
was  not  proof  and  could  not  be  received  in  evidence.  There 
was  in  fact  no  evidence  except  that  of  the  lump  sum  due  as 
claimed  by  the  plaintiff :  Deposit  Co.  v.  Steel  Co.,  176  Pa.  536. 

The  lien  was  incurably  and  fatally  defective :  first,  it  does  not 
set  forth  the  name  of  the  contractor  correctly  and  legally  as 
required  by  the  12ih  section  of  the  Act  of  June  13, 1836,  P.  L. 
696 :  McCay's  Appeal,  37  Pa.  126. 

Being  the  claim  of  an  architect  it  does  not  show  work  done 
for  which  the  statute  gives  a  lien  :  Rush  v.  Able,  90  Pa.  153 ; 
Price  V.  Kirk,  90  Pa.  47. 
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A  mechanic's  lien  which  omits  to  state  the  nature  and  value 
of  the  work  done  and  the  amount  of  material  furnished  is  incur- 
ably defective :  Singerly  v.  Cawley,  26  Pa.  248. 

Being  work  claimed  to  have  been  done  under  a  partly  written 
and  partly  verbal  contract,  it  fails  to  set  forth  the  written  con- 
tract in  full  and  the  substance  of  the  verbal  contract :  Ramsey 
V.  Greenwood,  1  Del.  Co.  Rep.  308. 

C.  -fir.  Bergner^  with  him  Wei%9  ^  Gilbert^  for  appellee. — The 
plaintiff's  claim  was  not  alone  for  architect's  services,  but  prin- 
cipally for  work  done  about  the  erection  of  the  building  as 
superintendent  of  construction :  Bank  v.  Gries,  35  Pa.  423 ; 
Rush  V.  Able,  90  Pa.  163. 

The  setting  forth  of  the  contract  is  required  when  the  con- 
tract is  for  the  entire  work  of  construction  and  no  itemized  bill 
is  filed :  O'Brien  v.  Logan,  9  Pa.  97 ;  Young  v.  Lyman,  9 
Pa.  449. 

Opinion  by  Rice,  P.  J.,  July  23, 1897 : 

Whether  or  not  there  was  an  oral  contract  whereby  the  plain- 
tiff was  to  receive  a  per  diem  compensation  for  services  to  be 
rendered  beyond  and  outside  the  services  stipulated  for  in  his 
written  contract  was  a  question  of  fact.  There  was  testimony 
on  both  sides,  and,  although,  as  the  learned  trial  judge  well  says, 
the  witnesses  for  the  defendants  were  more  numerous  than  those 
for  the  plaintiff,  the  value  of  their  testimony  was  necessarily 
impaired  by  the  significant  fact,  that,  if  (as  they  agreed  in  tes- 
tifying) there  was  no  such  additional  contract,  the  defendants 
had  paid  to  the  plaintiff  two  or  three  hundred  dollars  more  than 
they  were  bound  to  pay ;  whereas  if  the  conti-act  was  as  the 
plaintiff  declared  it  to  be,  these  payments  were  natural  and 
proper.  It  is  not  our  province,  however,  to  determine  on  which 
side  of  the  scale  the  evidence  preponderates ;  it  is  sufficient  for 
us  to  know  that  there  was  ample  evidence  to  warrant  the  sub- 
mission of  the  question  of  fact  to  the  jury,  and  that  it  was  fairly 
submitted.  The  verdict  of  the  jury  having  established  the  fact 
that  there  was  such  a  contract,  was  there  sufficient  proof  of  the 
items  of  the  plaintiff's  claim  to  warrant  a  i^ecovery  in  his  favor? 
It  is  needless  to  say  that  a  mechanic's  claim  is  a  claim  only,  and 
its  averments  prove  notliing  on  the  trial.    But  the  claim  appears 
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not  to  have  been  offered  or  admitted  for  any  such  pui'pose. 
Trae  the  plaintiff  did  not  specify  in  his  testimony  each  day  that 
he  was  present  superintending  the  work,  yet  he  did  testify  as  to 
the  nature  of  the  services  rendered  by  him,  and  that  he  was 
present,  either  personally  or  by  his  representative,  superintend- 
ing the  work  each  day  that  it  was  in  progress.  He  further  tes- 
tified without  objection  that  the  total  amount  of  his  claim  was 
$2,270.  This  by  his  testimony  was  made  up  of  the  sum  of  $500 
stipulated  to  be  paid  him  for  drawing  plans  and  architectural 
supervision  by  the  written  contract,  and  the  balance  was  for  ser- 
vices rendered  by  him  under  the  oral  contract,  at  the  stipulated 
rate  per  diem  for  each  day  that  the  work  was  in  progress. 
There  was  no  controversy  as  to  the  time  when  the  work  was 
begun  or  when  the  building  was  completed.  Now,  while  it 
would  not  be  possible  to  ascertain  from  the  testimony  tlie  spe- 
cific days  of  each  month  and  year  on  which  he  was  employed 
for  the  defendants,  yet  it  was  possible  for  the  jury  to  determine 
with  absolute  certainty,  if  they  believed  the  plaintiff,  the  num- 
ber of  days  between  the  beginning  and  the  completion  of  the 
work  that  he  was  so  employed.  If  the  defendants  desired  more 
detailed  evidence  of  the  particular  dates  they  should  have 
insisted  upon  it  while  the  trial  was  in  progress.  Owing  to  the 
contest  over  the  main  question  of  fact  both  parties  seem,  to  some 
extent,  to  have  lost  sight  of  this  matter ;  but  there  was  sufficient 
evidence  to  go  to  the  jury,  and  the  defendants  have  no  reason 
to  complain  that  they  did  not  allow  the  plaintiff  for  the  full 
number  of  days  claimed.  We  fail  to  see  in  what  respect  the 
instruction  complained  of  in  the  first  specification  of  error  was 
either  confusing  or  misleading.  It  seems  to  us  to  have  been 
well  adapted  to  the  case  as  it  was  presented  by  the  testimony. 

The  question  raised  by  the  second  and  third  assignments  of 
error  were  fully  and  ably  discussed,  and  correctly  decided  by 
the  learned  trial  judge  in  overruling  the  motion  for  judgment 
non  obstante  veredicto.  It  would  be  idle  for  us  to  attempt  to 
add  anything,  and  for  the  reasons  given  in  his  opinion  these 
assignments  are  overruled. 

The  judgment  is  affirmed. 
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Estate  of  Sarah  J.  McConnell.     Appeal  of  Robert  Mc- 

Connell. 

Decedenfs  estcOe — Distribution— CollcUeral  heirs — StatuUs. 

The  Act  of  April  27,  1855,  P.  L.  368,  constituted  the  gi*andchildren  of 
brothers  and  sisters  and  the  children  of  uncles  and  aunts  additional  classes 
of  collateral  heii*s  as  distinguished  from  next  of  kin,  and  as  to  these  two 
classes  made  the  rule  of  distribution  per  stii*pes ;  the  purpose  of  the  Act  of 
June  30,  1885,  P.  L.  251  is  to  provide  for  a  per  capita  distribution  where 
the  distributees  stand  in  the  same  degree  of  consanguinity  to  the  intestate, 
and  therefore  repeals  the  act  of  1855  only  so  far  as  it  prescribes  the  mode 
of  distribution  in  such  case,  but  does  not  repeal  or  modify  the  act  so  far  as 
it  creates  new  classes  of  collaterals. 

Argued  April  27,  1897.  Appeal,  No.  126,  April  T.,  1897, 
by  Robert  McConnell,  from  decree  of  O.  C.  Allegheny  Co., 
Oct.  T.,  1896,  No.  26,  in  distribution.  Before  Rice,  P.  J.,  Wil- 
LARD,  WiCKHAM,  Bbaveb,  Rbedeb,  Orlady  and  Smith,  J  J. 
AflBrmed. 

Exceptions  to  adjudication.  Before  Over,  J. 
The  following  facts  appeared  from  the  evidence : 
Sarah  J.  McConnell,  the  decedent,  died  on  the  Sllfli  day  of 
July,  1895,  at  the  age  of  sixty-five  years.  She  died  intestate, 
unmarried,  without  issue  and  without  surviving  parents,  brothers 
or  sisters.  The  only  next  of  kin,  so  far  as  known  are  Robert 
McConnell,  uncle  of  the  decedent,  and  two  children  of  a  de- 
ceased uncle,  Samuel  McConnell,  viz :  William  McConnell  and 
Mrs.  Jane  McCourt,  now  living  at  Fond  Du  Lac,  Wisconsin. 
Samuel's  death  occurred  prior  to  1884.  There  are  therefore 
three  people  standing  in  the  following  relations  to  the  decedent, 
to  wit :  Robert  McConnell  as  the  only  surviving  uncle,  and  the 
said  William  McConnell  and  Mrs.  Jane  McCourt  as  first  cousins. 
At  the  time  of  her  death  decedent  was  seized  of  certain  real 
estate  to  the  value  of  about  -$4,000  and  personal  property  to  the 
amount  of  $638.34.  The  court  ordered  distribution  of  the  per- 
sonalty, after  deducting  the  expenses  of  the  audit,  one  half  to 
Robert  McConnell  and  one  half  to  the  children  of  Samuel  Mc- 
Connell per  stirpes. 
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Exceptions  were  filed  on  behalf  of  Robert  McConnell,  which 
were  dismissed  in  the  following  opinion  by  Over,  J. 

The  decedent  died  on  the  30th  day  of  July,  1895,  intestate, 
leaving  to  survive  her  of  kin  only  an  uncle  and  two  children  of 
a  deceased  uncle.  The  auditing  judge  distributed  one  half  of 
the  fund  in  the  administrator's  hands  to  the  uncle,  and  the  other 
half  to  the  children  of  the  deceased  uncle,  to  which  exceptions 
are  filed,  it  being  alleged  that  the  whole  fund  should  have  been 
distributed  to  the  uncle.  The  8th  section  of  the  intestate  act 
of  April  8, 1833,  provided  that  there  should  be  no  representa- 
tion admitted  amongst  collaterals  after  brothers'  and  sisters' 
children.  Under  this  section  where  there  were  surviving  uncles 
or  aunts,  the  children  of  deceased  uncles  and  aunts  were  ex- 
cluded :  Parr  v.  Bankhart,  22  Pa.  291.  But  to  remedy  this  the 
Act  of  April  27, 1855,  P.  L.  868,  was  passed,  the  second  section 
being  as  follows : 

"Among  collaterals,  when  by  existing  laws  entitled  to  in- 
herit, the  real  and  personal  estate  shall  descend  and  be  distrib- 
uted among  the  grandchildren  of  brothers  and  sisters,  and  the 
children  of  uncles  and  aunts,  by  representation ;  such  descen- 
dants taking  equally  among  them  such  share  as  their  parent 
would  have  taken,  if  living." 

This  act  constituted  the  grandchildren  of  brothers  and  sisters, 
and  the  children  of  uncl^  and  aunts  additional  classes  of  col- 
lateral heirs  as  contradistinguished  from  next  of  kin,  and  as  to 
these  two  classes  made  the  rule  of  distribution  per  stirpes : 
Hayes'  Appeal,  89  Pa.  256 ;  Krouts'  Appeal,  60  Pa.  380 ;  Bren- 
neman's  Appeal,  40  Pa.  115 ;  Lane's  Appeal,  28  Pa.  487. 

If  this  act  is  still  in  force  the  decree  is  undoubtedly  right, 
but  it  is  contended  that  it  was  repealed  by  the  Act  of  June  30, 
1885,  P.  L.  251,  the  title  and  enacting  clause  of  which  are  as 
follows :  "  An  act  providing  for  the  manner  in  which  estates  of 
intestates  shall  be  distributed  where  the  distributees  stand  hi 
the  same  degree  of  consanguinity  to  the  intestate.  '  Section  1 : 
Be  it  enacted,  that  whenever  by  the  provisions  of  the  intestate 
laws  of  this  commonwealth,  it  is  directed  that  real  and  personal 
estate  shall  descend  to  or  be  distributed  among  several  persons, 
whether  lineal  or  collateral  heirs,  or  kindred  standing  in  the 
same  degree  of  consanguinity  to  the  intestate,  if  there  be  only 
one  of  such  degree,  he  shall  take  the  whole  of  such  estate ;  and 
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if  there  be  more  than  one,  they  shall  take  in  equal  shares ;  and 
if  I'eal  estate,  shall  hold  the  same  as  tenants  in  common/  " 

Under  the  14th  section  of  the  act  of  1833,  when  the  collat- 
erals stood  in  the  same  degree,  the  distribution  was  per  capita ; 
but  under  the  act  of  1885,  as  to  the  two  new  classes  of  collat- 
erals ci'eated  by  it,  the  distribution  was  per  stirpes.  The  pur- 
pose of  the  act  of  1885,  which  is  a  verbatim  reenactment  of  the 
14th  section  of  the  act  of  1833,  evidently  was  to  make  the  rule 
of  distribution  uniform,  by  providing  in  all  cases  for  a  per  cap- 
ita distribution,  where  the  persons  entitled  stand  in  the  same 
degree  of  consanguinity  to  the  intestate  and  therefore  repeals 
the  act  of  1855,  only  so  far  as  it  prescribes  the  method  of  dis- 
tribution :  Cremer's  Estate,  166  Pa.  40.  There  is  no  intention 
expressed,  nor  implied  to  repeal,  or  modify  the  act,  so  far  as  it 
creates  new  classes  of  collaterals.  The  title  to  the  act  of  1885 
shows  that  it  only  applies  to  cases  where  the  distributees  stand 
in  the  same  degree  of  consanguinity  to  the  intestate ;  and  as 
here  they  stand  in  different  degrees,  it  does  not  apply  to  this 
case.     The  exceptions  to  the  decree  are  therefore  dismissed. 

ErrovB  assigned  were  (1)  entering  decree  of  distribution  as 
above.     (2)  In  dismissing  exceptions  to  the  decree. 

A.  E.  Anderson  and  Howard  Q.  Turner^  for  appellant. — Un- 
der the  7th  and  8th  sections  of  the  Intestate  Act  of  1833,  P.  L. 
316,  Robert  McConnell  would  take  the  entire  estate  as  surviv- 
ing uncle,  the  children  of  the  deceased  uncle  being  excluded : 
Parr  v.  Bankhart,  22  Pa.  291. 

It  is  claimed  that  by  virtue  of  the  Act  of  April  27, 1856,  P.  L. 
368,  grandchildren  of  brothers  and  sisters  and  children  of  uncles 
and  aunts  are  as  two  new  classes  of  collaterals,  and  that  they 
take  as  such  class  per  stirpes  and  not  per  capita  as  they  would 
take  under  the  act  of  1833. 

It  is  contended  however,  that  the  construction  of  the  act  of 
1865  is  such  that  when  grandchildren  of  brothers  and  sisters 
and  children  of  uncles  and  aunts  are  entitled  to  inherit  as  the 
nearest  degree,  they  should  take  their  inheritance  per  stirpes 
and  not  per  capita,  thus  modifying  the  14th  section,  but  not  the 
8th  section  of  the  act  of  1833,  as  above  cited. 

This  construction  of  the  act  of  1855  would  not  disturb  the 
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hannony  in  the  act  of  1833  as  to  descent  of  estates,  nor  violate 
the  reasons  given  in  report  of  commissioners  for  the  passage  of 
the  8th  section  of  the  act  of  1833.  Their  report  is  cited  by 
Pbnbosb,  J.,  in  Whitaker's  Est.,  176  Pa.  139. 

This  is  illustrated  in  the  Act  of  May  25, 1887,  P.  L.  261, 
passed  npon  in  Whitaker's  Est.,  supra. 

It  has  been  decided  in  Cremer's  Est.,  156  Pa.  40,  that  the  Act 
of  June  30, 1885,  P.  L.  261,  repeals  the  act  of  1855  as  to  the 
method  of  distribution.  This  being  so,  if  our  contention  is  cor- 
rect, then  the  act  of  1855  is  eliminated  entirely  from  the  intes- 
tate law,  and  the  original  act  of  1833  is  restored  as  intended  by 
the  legislature. 

John  2>.  Brown^  and  Z>.  T,  Watson^  for  appellee. — The  Act  of 
June  80, 1885,  P.  L.  251,  does  not  affect  the  act  of  1856,  except 
where  all  the  distributees  are  of  the  same  class  and  of  the  same 
degree  of  relationship  as  to  the  testator:  Lane's  A  pp.,  28  Pa.  487 ; 
Stark  V.  Stark,  55  Pa.  62;  Krout's  App.,  60  Pa.  380;  Hayes' 
App.,  89  Pa.  256 ;  Perot's  App.,  102  Pa.  235,  257 ;  Rodgers' 
App.,  131  Pa.  383 ;  Brenneman's  App.,  40  Pa.  115 ;  Cremer's 
Est.,  156  Pa.  40 ;  Whitaker's  Est.,  175  Pa.  139. 

Per  Citriam,  July  23, 1897  : 

We  fully  concur  in  the  conclusions  of  the  orphans'  court 
that  (1)  the  Act  of  April  27,  1855,  P.  L.  368,  constituted  the 
grandchildren  of  brothers  and  sisters  and  the  children  of  uncles 
and  aunts  additional  classes  of  collateral  heirs  as  contradistin- 
guished from  next  of  kin,  and  as  to  these  two  classes  made  the 
rule  of  distribution  per  stirpes ;  (2)  that  the  purpose  of  the  Act 
of  June  30, 1885,  P.  L.  251,  was  to  provide  for  a  per  capita  dis- 
tribution where  the  distributees  stand  in  the  same  degree  of 
consanguinity  to  the  intestate,  and  therefore  repeals  the  act  of 
1855  only  so  far  as  it  prescribes  the  mode  of  distribution  in  such 
case  but  does  not  repeal  or  modify  the  act  so  far  as  it  creates 
new  classes  of  collaterals.  These  conclusions  are  so  well  sus- 
tained by  the  reasoning  of  the  learned  judge  of  the  court  below 
and  the  authorities  cited  in  his  opmion  that  further  discussion 
is  unnecessary  and  would  be  unprofitable. 

The  decree  is  affirmed  and  the  appeal  is  dismissed  at  the  costs 
of  the  appellant. 
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Catharine  Finnegan,  Bridget  Burke  and  Margaret  and 
Thomas  Finnegan,  by  their  guardian,  Catharine  Fin- 
negan, V.  The  Pennsylvania  Trust  Company  of  Read- 
ing, Pa.,  trustee  under  the  will  of  Susan  F.  O'Connor, 
Horace  O'Connor,  The  Euclid  Coal  and  Coke  Com- 
pany, Joseph  Dietrich  and  W.  I.  Stineman,  appellant. 

Mines  and  mining—TUle  by  adverse  possession  not  affected  by  change  in 
paper  title  to  minerals. 

As  between  the  parties  and  their  pnvies,  a  conveyance  of  underlying 
coal,  the  grantor  retaining  the  surface,  effects  severance  in  title;  and  the 
recoi*ding  of  the  conveyance  takes  the  place  of  lively  of  seisin,  and  the 
subsequent  possession  of  the  holder  of  each  estate  follows  his  right;  but 
as  between  the  grantee  and  a  third  party  who  is  in  the  actual,  open,  ad- 
verse, exclusive  and  peaceable  possession  of  the  land  at  the  time,  the 
recording  of  the  instrument  is  not  equivalent  to  entiy,  and,  there  being 
no  other  in teriniption  of  his  possession,  when  the  full  period  of  twenty-one 
yeara  from  its  inception  has  elapsed,  title  to  tlie  land  becomes  perfect. 

Coal  lease — When  construed  as  a  sale  of  coal. 

Where  the  fair  interpretation  of  a  written  agreement  relating  to  coal  or 
minemls  shows  that  a  sale  of  such  coal  was  intended  by  the  panics,  and  a 
right  to  mine  and  remove  all  the  coal  is  confeiTed  by  it  in  express  terms 
or  by  plain  and  necessary  implication,  it  will  constitute  a  sale  notwitJi- 
standing  a  tei*m  is  created  within  which  the  coal  is  to  be  taken  out. 

Argued  May  3,  1897.  Appeal,  No.  21,  April  T.,  1897,  by 
W.  I.  Stineman,  from  judgment  of  C.  P.  Cambria  Co.,  Sept.  T., 
1895,  No.  609,  on  verdict  for  plaintiffs.  Before  Rice,  P.  J., 
WiLLABD,  WiCKHAM,  Reedbe,  Oblady  and  Smith,  JJ. 
Affirmed. 

Trespass  for  mining  coal.  Before  Love,  P.  J.,  of  the  49th 
judicial  district  specially  presiding. 

It  appeared  from  the  record  and  evidence  that  this  action 
was  instituted  to  recover  the  value  of  coal  mined  and  removed 
from  under  certain  lands  in  Conemaugh  township,  Cambria 
county.  The  plaintiffs  claimed  title  by  adverse  possession  for 
twenty-one  years  immediately  prior  to  the  alleged  trespass  in 
1895.  The  defendants  relied  on  the  paper  title,  the  particulars 
of  which  are  set  out  in  the  opinion  of  the  Superior  Court. 

Verdict  and  judgment  for  the  plaintiff  for  fl6.60  for  165 
tons  of  coal  at  10  cents  per  ton. 
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Error%  assigned  were  (1)  In  answering  the  defendants'  first 
point,  which  point  was  as  follows :  "  That  the  agreement  made 
on  the  7th  day  of  January,  1874,  between  Ross  and  O'Connor, 
on  the  one  part,  and  E.  W.  Giddings  on  the  other  part,  was,  by 
its  terms,  a  sale  of  the  coal  in  and  under  the  land  described  there- 
in, and  operated  to  create  a  severance  of  the  coal  from  the  surface. 
Answer :  The  lease  of  January  7, 1874,  in  our  opinion,  does  not 
constitute  a  sale  of  the  coal  in  place ;  nor  did  it  work  a  sever- 
ance of  the  coal  from  the  surface,  so  as  to  affect  the  rights  of  a 
third  party  who  was  in  adverse  possession  at  the  time,  under  a 
claim  of  right.  The  point  is,  therefore  refused."  (2)  In  an- 
swering the  defendants'  second  point,  which  point  was  as  fol- 
lows :  "  That  said  agreement  having  been  recorded,  the  purchaser 
thereof  entered  thereby  into  possession;  and  his  possession  there- 
after was  not  affected  by  the  state  of  the  title  to  or  the  posses- 
sion of  the  surface ;  and  that  possession  of  the  surface,  even  for 
twenty-one  years  after  the  sale  of  the  coal  by  said  instrument, 
would  not  carry  with  it  possession  of  the  minerals  below  in  the 
absence  of  proof  of  a  hostile  claim  to  the  coal.  Answer :  If  the 
agreement  of  January  7, 1874,  constituted  a  sale  of  the  coal  in 
place,  it  being  put  upon  record  would  be  notice  to  a  subsequent 
purchaser  of  the  surface  or  fee.  But  it  not  being  a  sale  to  the 
plaintiffs  by  themselves  or  their  predecessors  in  title,  who  claim 
to  have  been  in  continued,  open  and  notorious  possession  of  the 
ground  in  dispute  since  1849,  the  recording  of  the  lease  cannot 
affect  the  rights  of  the  parties  in  adverse  possession,  and  ac- 
quired thereby  prior  to  1874.  We  cannot,  therefore,  affirm  this 
point."  (3)  In  answering  the  defendants'  third  point,  which 
point  was  as  follows:  ^^That  the  plaintiffs  have  not  shown  such 
character  of  possession  of  the  locus  in  quo  by  cultivation,  enclos- 
ure or  residence  within  marked  and  designated  boundaries  as  to 
satisfy  the  jury  that  the  ground  under  which  the  coal  was  mined 
and  xemoved,  for  which  this  suit  was  instituted,  is  embraced 
within  that  part  of  the  ground  which  they  cMm  to  have  cleared 
and  cultivated  for  twenty-one  years  past.  Answer :  This  point 
involves  a  question  of  fact  to  be  determined  by  the  jury  from 
ihe  evidence,  it  showing  a  small  house  built  along  about  1851 
or  1852  and  land  near  the  locus  in  quo  cleared  and  farmed,  in 
annual  crops.  We,  therefore,  refuse  to  affirm  this  point."  (4)  In 
answering  the  defendants'  fourth  point,  which  point  was  as  fol- 
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lows :  "  That  the  plaintiffs  cannot  recover  in  this  case  because 
the  defendant,  Stineman,  was  in  possession  under  color  of  title, 
Answer:  This  point  is  refused."  (5)  In  holding  and  charging 
the  jury  as  follows :  "Margaret  Finnegan,  the  mother  of  John 
Finnegan  became  possessed  of  this  land  by  deed  in  December, 
1849.  What  evidence  of  improvement  was  there  prior  to  that 
time  does  not  appear,  but  there  was  some.  Michael  Bracken 
testifies  that  it  was  cleared  on  the  hill  east  of  Harkin's  line. 
Whether  he  designates  over  to  the  red  oak  or  not  I  do  not  know, 
but  some  distance.  Jacob  Varner  testifies  to  practically  the 
same  facts,  and  that  he  (John  Finnegan)  farmed  oats,  com 
and  grass  in  that  place;  and  Mr.  Keelan,  as  well  as  Mrs. 
Keelan,  testifies  to  practically  the  same  thing."  (6)  In  hold- 
ing and  in  charging  the  jury  in  reference  to  the  agreement  of 
January  7, 1874,  as  follows :  "We  say  to  you,  on  examination 
of  that  lease,  that  it  did  not  constitute  a  sale  of  the  coal  in 
place ;  and  even  if  it  did,  it  could  not  affect  the  rights  that  had 
been  acquired,  if  any  had  been  acquired,  by  John  Finnegan  or 
his  predecessors  in  title,  to  that  land  prior  to  its  execution. 
Therefore  it  can  have  no  particular  force  in  determining  the 
rights  of  these  parties."  (7)  In  holding  and  charging  the  jury 
as  follows :  "  The  only  question  for  you  to  consider,  from  the  evi- 
dence, is,  where  was  that  eastern  line  of  the  land  claimed  by 
the  plaintiffs?  Had  it  been  cultivated  and  occupied  up  to  that 
line,  as  they  claim  it  now,  more  than  twenty-one  years  prior  to 
the  commission  of  the  trespass  ?  If  it  had,  then,  did  the  defend- 
ants, or  either  of  them  commit  any  trespass  upon  it?"  (8)  In 
holding  and  in  charging  the  jury  as  follows :  "  The  plaintiffs  would 
be  entitled  to  recover  in  this  action  for  the  coal  mined  prior  to 
the  bringing  of  this  suit,  which  was  November,  1895.  There 
has  been  some  mining  done  since,  the  exact  amount  of  which 
is  not  known,  but  it  was  included  in  the  estimate  of  the  sur- 
veyor who  was  there  a  few  days  ago."  (9)  In  holding  and  in 
charging  the  jury  as  follows :  "Now,  gentlemen  of  the  jury,  you 
take  this  case  and  consider  the  evidence,  under  the  instructions 
we  have  given  you ;  and  if  you  find  that  for  many  years,  as  tes- 
tified to  by  the  witnesses,  that  hill  portion  east  of  Harkin's  line 
was  cleared,  occupied,  farmed  and  fenced,  that,  as  stated  before, 
would  give  the  plaintiffs  title  by  prescription.  If  it  was  occu- 
pied adversely  for  a  period  of  more  than  twenty-one  years  prior 
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to  the  commission  of  the  trespass,  if  you  arrive  at  that  couelu- 
sion,  then  find  from  the  evidence  what  amount  of  coal  was  mined 
under  it  and  what  its  value  was  in  place,  and  render  your  ver- 
dict accordingly  against  W.  I.  Stineman,  the  only  one  of  the 
defendants  that  is  shown  to  have  committed  any  trespass." 

M,  D.  Kittell  of  Kittell  ^  Litth,  with  him  M,  B.  Stephens,  for 
appellant.  The  lease  in  question  is  a  grant  of  the  interest  in 
the  land  itself :  Sanderson  v.  Scranton,  105  Pa.  469 ;  Railroad 
CJo.  V.  Sanderson,  109  Pa.  688 ;  Montooth  v.  Gamble,  123  Pa. 
240 ;  Kingsley  v.  Coal  &  Iron  Co.,  144  Pa.  613 ;  Lazarus'  Es- 
tate, 145  Pa.  1 ;  Timlin  v.  Brown,  158  Pa.  606 ;  Plummer  v. 
Coal  &  Iron  Co.,  160  Pa.  483 ;  Coal  Co.  v.  Wright,  177  Pa.  387 ; 
DufTs  Appeal,  21  W.  N.  C.  491 ;  Hope's  Appeal,  29  W.  N.  C. 
365 ;  Fairchild  v.  Fairchild,  7  Cent.  Rep.  873 ;  Hancock's  Es- 
tate 7  Kulp,  36. 

The  question  is  exclusively  for  the  jury  under  instructions 
as  to  adverse  possession :  Handley  v.  Barrett,  176  Pa.  246.  It 
has  been  abundantly  decided  that,  after  severance,  title  to  the 
coal  cannot  be  acquired  by  adverse  possession  of  the  surface : 
Cadwell  v.  Copeland,  87  Pa.  427  ;  Armstrong  v.  Caldwell,  53 
Pa.  284 ;  Iron  Co.  v.  Lewis,  7  Cent.  Rep.  515  ;  Kingsley  v.  Coal 
&  Iron  Co.,  144  Pa.  613 ;  Plummer  v.  Coal  &  Iron  Co.,  160  Pa. 
483 ;  Coal  Co.  v.  Northern  Coal  &  Iron  Co.,  162  Pa.  114 ;  More- 
land  v.  Coal  Co.  170  Pa.  33 ;  Lulay  v.  Barnes,  172  Pa.  331 ; 
Powell  V.  Lantzy,  173  Pa.  543. 

Applying  the  principles  of  the  cases  above  cited  to  the  facts 
in  the  present  case  we  contend  that  by  reason  of  the  sale  of  the 
coal  to  Giddings,  and  the  recording  of  his  title  the  owners  of 
the  coal  were  then  in  possession  of  their  separate  estate  which 
had  been  entirely  cut  ofE  from  the  surface,  that  thereby  the  pos- 
session of  Finnegan  was  interrupted  in  so  far  as  the  coal  was 
concerned,  and  that  thereafter  the  owner  of  the  coal  was  no 
longer  affected  by  the  state  of  the  title  to  or  by  the  possession 
of  the  surface. 

We  contend  further  that  the  court  erred  in  answering  the 
fourth  point  submitted  because  W.  I.  Stineman  had  taken  and 
was  in  possession  under  color  of  title.  Having  a  prima  facie 
title  to  support  his  possession  the  action  of  trespass  cannot  be 
maintained :  Woodward  v.  Tudor,  81*  Pa.  382 ;  National  Tran- 
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Bit  Co.  V.  Weston,  121  Pa.  485 ;  Collins  v.  Beatty,  148  Pa.  65; 
Giffin  V.  Pipe  Lines,  172  Pa.  585. 

F,  A,  /SAogf/iaier,  for  appellees. — Every  purchaser  of  land  must 
be  presumed  to  know  whether  the  possession  is  vacant  or  not ; 
and  if  a  third  person  be  in  the  actual  and  visible  occupation  of 
the  land  at  the  time  of  the  purchase  it  is  suflBcient  to  put  him 
on  inquiry  in  order  that  he  may  know  by  what  tenure  or  right 
such  person  holds  the  possession.  Whatever  is  sufl&cient  to  put 
the  party  on  inquiry  is  equivalent  to  notice  :  Jaques  v.  Weeks, 
7  Watts,  261 ;  Sailor  v.  Hertzog,  4  Whart.  259 ;  Green  v.  Drinker, 
7  W.  &  S-  440;  Hottenstein  v.  Lerch,  104  Pa.  454. 

It  is  scarcely  necessar}"^  to  cite  authorities  in  support  of  the 
title  of  the  appellees.  The  whole  line  of  decisions  support  it. 
When  a  man  enters  upon,  improves,  fences  and  occupies  part 
of  another  man's  tract  of  land  and  has  the  boundaries  of  his 
claim  surveyed  and  marked,  including  woodland  not  enclosed, 
and  for  twenty-one  years  openly  and  exclusively  uses  the  wood- 
land as  his  own  in  connection  with  his  improvements,  as  farmers 
ordinarily  do  their  woodland,  excludes  the  constructive  posses- 
sion which  the  law  usually  attributes  to  the  title  and  to  the 
owner's  actual  possession  of  the  rest  of  his  tract :  Ament's  Exr. 
V.  Wolf,  33  Pa.  331 ;  Beaupland  v.  McKeen,  28  Pa.  124 ;  Ewing 
V.  Alcorn,  40  Pa.  492;  McArthur  v.  Kitchen,  77  Pa.  62;  Hole 
V.  Rittenhouse,  25  Pa.  491. 

Possession  for  twenty-one  years  visible,  open,  continuous,  ad- 
verse, exclusive  and  notorious,  will  give  an  absolute  title  to  the 
land :  Moreland  v.  Moreland,  121  Pa.  680 ;  Olewine  v.  Mess- 
more,  128  Pa.  470. 

Opinion  by  Riob,  P.  J.,  July  23, 1897 : 

This  was  an  action  of  trespass  for  mining  coaL  As  the  case 
was  submitted  to  the  jury  it  was  made  to  turn  on  the  question 
of  the  plaintiffe'  title  by  adverae  possession  for  twenty-one 
years  immediately  prior  to  the  commission  of  the  alleged  ti'es- 
pass  in  1895.  The  defendants'  contention  was,  in  effect,  that 
in  order  to  prove  title  in  that  way  it  was  incumbent  on  the 
plaintiffs  to  show  such  possession  for  twenty-one  years  prior  to 
January  7, 1874,  the  date  of  the  coal  lease  to  E.  W.  Giddings 
from  John  Ross  and  Susan  F.  O'Connor,  the  then  owners  of 
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the  paper  title  to  the  land  in  dispute.  They  requested  instruc- 
tions to  the  eflfect  that  this  agreement  was  by  its  terms  a  sale 
of  the  coal  in  and  under  the  land,  and  operated  as  a  severance 
thereof  from  the  surface ;  and,  having  been  recorded,  the  pur- 
chaser entered  thereby  into  possession,  and  his  possession 
thereafter  was  not  affected  by  the  state  of  the  title  to  or  the 
possession  of  the  surface.  The  court  below  held  that  the  Gid- 
dings  lease  was  not  a  sale  of  the  coal  in  place,  and  did  not 
work  a  severance  of  the  coal  from  the  surface  so  as  to  affect 
the  rights  of  a  third  party  who  was  in  adverse  possession  at  the 
time  under  a  claim  of  right.  It  is  conceded  that  if  John  Fin- 
negan,  under  whom  the  plaintiffs  claim,  had  been  in  the  actual, 
adverse,  exclusive  and  uninterrupted  possession  of  the  land  in 
dispute  for  twenty-one  years  prior  to  the  lease,  his  rights  were 
not  affected  thereby.  Possibly  the  jury  might  have  found  that 
fact  if  the  question  had  been  submitted  to  them,  but  it  was  not. 
And,  as  they  well  might  have  found  that  he  had  not  had  pos- 
session for  the  requisite  length  of  time  prior  to  1874  it  becomes 
necessary  to  determine  what  was  the  effect  of  the  making  and 
recording  of  the  lease  upon  the  subsequent  possession  of  John 
Finnegan  and  those  claiming  under  him.  In  the  view  we  take 
of  the  case  this  is  the  only  question  we  need  discuss. 

That  minerals  beneath  the  surface  of  a  tract  of  land  may  be 
conveyed  by  deed,  distinct  from  the  right  to  the  surface,  is,  of 
course,  unquestioned.  After  severance  of  the  surface  from  the 
underlying  strata,  whether  by  reservation  or  by  express  grant, 
the  mineral  right  is  an  independent  interest  in  land ;  it  forms  a 
distinct  possession;  is  held  upon  a  distinct  title;  and  is  as 
much  the  subject  of  sale,  devise  or  inheritance  and  of  separate 
taxation  and  incumbrance  as  the  surface.  The  technical  words, 
"grant,  bargain  and  sell,**  or  the  like,  are  not  necessaiy  to  the 
creation  of  a  separate  estate  in  the  coal,  provided  the  intention 
to  sell  the  coal  is  manifest ;  and  it  is  now  too  well  settled  to 
admit  of  argument,  that  an  instrument  which  is  in  terms  a  de- 
mise of  all  the  coal  in,  under  and  upon  a  tract  of  land,  with  the 
unqualified  right  to  mine  and  remove  the  same,  is  a  sale  of  the 
coal  in  place ;  and  this,  too,  whether  the  purchase  money  stipu- 
lated for  is  a  lump  sum  or  is  a  certain  price  for  every  ton  mined, 
and  is  called  rent  or  royalty :  Sanderson  v.  Scranton,  105  Pa. 
469 ;  R.  R.  Co.  v.  Sanderson,  109  Pa.  583 ;  Montooth  v-  Gam- 
VOL.  V— 9 
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ble,  123  Pa.  240 ;  Kingsley  v.  HUlside  C.  &  I.  Co.,  144  Pa.  613 ; 
Lazarus'  Estate,  145  Pa.  1 ;  Timlin  v.  Brown,  158  Pa.  606 ; 
Plummer  v.  Hillside  C.  &  I.  Co.,  160  Pa.  483 ;  Lehigh  Coal 
Co.  V.  Wright,  177  Pa.  387 ;  Hope's  Appeal,  29  W.  N.  C.  365; 
Fairchild  v.  Fairchild,  7  Cent.  Rep.  873.  It  was  intimated  in 
II.  R.  Co.  V.  Sanderson  that  there  might  possibly  be  a  distmc- 
tion  between  a  perpetual  lease,  that  is,  one  to  continue  until  all 
the  coal  under  the  tract  is  mined,  and  a  term  lease,  but  this 
distinction  has  not  been  recognized  in  later  cases.  "  Where  a 
fair  intei-pretation  of  the  written  agreement  shows  that  a  sale 
was  intended  by  the  parties  and  a  right  to  mine  and  remove  all 
the  coal  is  conferred  by  it  in  express  terms,  or  by  plain  and 
necessary  implication,  it  will  constitute  a  sale,  notwithstanding 
a  term  is  created  within  which  the  coal  is  to  be  taken  out :  " 
Kingsley  v.  C.  &  I.  Co.,  supra.  Construing  the  Giddings  lease 
of  1874  in  the  light  of  the  above  cited  decisions  we  conclude 
that  it  constituted  a  sale  of  all  the  coal,  conditioned  upon  its 
being  taken  out  within  the  period  specified. 

But  it  is  to  be  observed  that  there  is  no  evidence,  at  least 
none  was  admitted  on  the  trial,  that  E.  W.  Giddings  ever  took 
actual  possession  under  his  lease.  We  have,  tlien,  the  simple 
question  whether  the  mere  recording  of  a  conveyance  of  the 
coal  stops  the  running  of  the  statute  of  limitations  in  favor  of 
one  in  the  actual,  adverse  and  exclusive  possession  of  the  land 
under  color  of  title  at  the  time  the  conveyance  was  made.  If 
it  were  a  conveyance  of  the  surface  the  question  would  be  free 
from  difficulty,  and  would  require  no  discussion.  Why  should 
it  be  held  that  the  mere  recording  of  a  conveyance  of  the  coal 
has  a  different  effect  upon  the  continuity  of  the  possession  of 
the  holder  of  the  adverse  title  ?  We  can  discover  no  satisfac- 
tory reason  for  so  holding.  The  cases  do  indeed  decide  that 
where,  by  deed,  there  has  been  a  severance  of  the  right  to  the 
surface  from  the  right  to  the  underlying  coal,  the  owner  of  the 
minerals  will  not  lose  his  right  or  his  possession  by  any  length 
of  nonuser.  And  in  such  a  case  the  owner  or  subsequent 
occupier  of  the  surface  can  acquire  no  title  by  the  statute  of 
limitations  to  the  minerals  by  his  exclusive  and  continued  occu* 
pancy  and  enjoyment  of  the  surface  merely :  Seaman  v.  Vaw- 
drey,  16  Ves.  390 ;  Caldwell  v.  Copeland,  37  Pa.  427 ;  Arm- 
strong V.  Caldwell,  53  Pa.  284 ;  Phoenix  Iron  Co.  v.  Lewis,  7 
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Cent.  Rep.  516 ;  Kingsley  v.  Hillside  C.  &  I.  Co.,  144  Pa.  613 ; 
Plummer  v.  HUlside  C.  »&  I.  Co.,  160  Pa.  483 ;  Algonquin  C.  & 
I.  Co.  V.  Northern  C.  &  I.  Co.,  162  Pa.  114;  Ashman  v.  Wig- 
ton,  9  Cent.  Rep.  629.    But  in  all  of  these  cases  the  claim  of 
title  by  possession  of  the  surface  had  its  inception  after  it  and 
tlie  underlying  coal  strata  had  been  severed  in  title.    They 
were  then  two  distinct  possessions,  the  possession  of  the  holder 
of  each  estate  being  referable  to  Iiis  title,  unless  by  unequivocal 
acte  that  would  give  title  to  a  stranger  he  has  extended  it 
upward  or  downward,  as  the  case  may  be.     Of  such  a  case  it 
is  held:  "He  (the  owner  of  the  coal)  must  be  disseised  to 
lose  his  right ;  and  there  can  be  no  disseisin  by  act  that  does 
not  actually  take  the  minerals  out  of  his  possession:"  Arm- 
strong V.  Caldwell,  supra.    But  here  disseisin  of  the  coal  as 
well  as  of  the  surface  had  actually  taken  place  before  their  sev- 
erance in  title.     One  was  as  much  out  of  the  actual  possession 
of  the  owner  of  the  asserted  legal  title  as  the  other.    At  the 
date  of  the  lease,  and  for  some  years  before,  John  Finnegan  was 
in  the  actual,  open,  adverse,  and  exclusive  passession  of  the 
land  under  a  claim  of  right.     His  deed  was  on  record,  and, 
in  connection  with  his  possession,  was  notice  to  the  world  of 
the  extent  of  his  claim,  which  presumptively  included   not 
merely  the  surface  but  all  beneath  and  above  it,  in  accordance 
with  the  ancient  common  law  maxim.     He  claimed,  and  was  in 
possession  of,  the  land,  which,  says  Blackstone,  "  hath  also,  in 
its  legal  signification,  an  indefinite  extent  upwards  as  well  as 
downwards :  "  2  Bl.  Com.  18.    Neither  he  nor  his  successors  in 
title  ever  did  anything  which  could  be  construed  as  restricting 
their  possession  to  the  surface  merely.    Nor,  as  we  have  seen, 
did  the  purchaser  of  the  coal  attempt  to  oust  them,  unless  the 
recording  of  his  lease  was  an  ouster — a  proposition  that  we 
cannot  agree  to.     They  continued  their  possession  after  the 
lease  as  before,  and,  when  the  defendant,  in  his  mining  opera- 
tions, (under  an  entirely  different  lease)  crossed  the  line  up  to 
which  they  claimed,  they  brought  this  suit.     Under  the  facts 
necessarily  implied  in  the  verdict  of  the  jury  we  are  clear  that 
they  had  a  right  to  recover. 

As  between  the  parties  to  the  instrument,  and  their  privies, 
a  conveyance  of  the  underlying  coal — the  grantor  retaining  the 
sur&ce— effects  severance  in  title;  under  our  statute  the  re- 
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cording  of  the  conveyance  takes  the  place  of  livery  of  seisin, 
and  the  subsequent  possession  of  the  holder  of  each  estate  fol- 
lows his  right.  But  as  between  the  grantee  and  a  thiixi  party, 
who  is  in  the  actual,  open,  adverse,  exclusive  and  peaceable 
possession  of  the  land  at  the  time,  the  recording  of  the  instru- 
ment is  not  equivalent  to  an  entry,  and — there  being  no  other 
interruption  of  his  possession — when  the  full  period  of  twenty- 
one  years  from  its  inception  has  elapsed  his  title  to  the  land 
becomes  perfect. 

This  conclusion  renders  separate  discussion  of  the  several 
assignments  of  error  unnecessary. 

Judgment  affirmed. 


The  City  of  Erie,  Appellant,  v.  M.  Griswold. 

Ordinances  in  pari  materia— Rule  of  construction. 

Where  a  later  ordinance  creates  a  condition  to  which  an  earlier  general 
ordinance  becomes  applicable  the  two  are  in  pari  materia,  and  are  to  be 
construed  together. 

Where  a  city  passes  an  ordinance  to  pave  a  street,  the  existing  ordi- 
nances applicable  to  all  such  cases  must  be  read  into  this  special  provi- 
sion for  a  particular  ciise. 

Mu7iicipal  laio— Constitution  ofPenna, — Abatement  of  taxes  to  meet  city*» 
share  of  street  pavement. 

The  local  Act  of  May  9,  1871,  P.  L.  630,  gives  to  the  city  of  Erie  the 
right  to  pave  its  streets  at  the  expense  of  the  city  or  of  the  abutting  prop- 
erty  owners  or  partly  at  the  expense  of  the  city  and  partly  at  the  expense 
of  the  abutters,  and  it  may  by  ordinance  allow  the  latter  an  abatement  of 
their  general  city  taxes  on  the  same  property  equivalent  to  a  portion  of 
the  assessment  for  the  improvements  without  violating  sections  1  and  2  of 
article  IX.  of  the  constitution.  Such  ordinance  offends  neitheragainst  uni- 
formity, nor  the  prohibition  exemption  from  taxation. 

Ordinances  creating  contracts— Repeal  of  as  affecting  vested  interests. 

The  authorized  body  of  a  municipal  corporation,  acting  within  the  scope 
of  its  powers,  may  bind  it  by  an  ordinance  which,  in  favor  of  private  per- 
sons, interested  therein,  may  if  so  intended,  operate  as  a  contract.  A 
repeal  of  a  valid  ordinance  of  this  nature,  and  thus  intended  to  operate  as 
a  contract,  cannot  operate  retrospectively  to  impair  private  rights  vested 
under  it. 

Argued  May  18, 1897.  Appeal,  No.  13,  April  T.,  1898,  by 
plaintiff,  from  judgment  of  C.  P.  Erie  Co.,  May  T.,  1897,  Na 


Digitized  by  VjOOQIC 


ERIE  V.  GRISWOLD.  133 

1897.]  Statement  of  Facts. 

100,  on  case  stated  in  favor  of  defendant.    Before  Rice,  P.  J., 
WiCKHAM,  Bbaveb,  Reedeb  and  Oblady,  JJ.    Affirmed. 

Case  stated.  Before  Noyes,  P.  J.,  of  the  37th  judicial  dis- 
trict, specially  presiding. 

The  facta  appear  from  the  case  stated : 

And  now,  to  wit :  March  15, 1897,  it  is  hereby  agreed  by  and 
between  the  parties  to  the  above  suit  that  the  following  case  be 
stated  for  the  opinion  of  the  court  in  the  nature  of  a  special 
verdict,  to  wit : 

1st.  That  the  city  of  Erie,  the  plaintiff  in  this  case,  was  duly 
incorporated  by  an  act  of  assembly  of  the  commonwealth  of 
Pennsylvania,  approved  April  14, 1861,  P.  L.  631,  and  is  now 
governed  by  the  said  act  and  those  supplementary  thereto  and 
amendatory  thereof. 

2d.  That  in  March,  1878,  the  city  of  Erie  duly  accepted  the 
provisions  of  the  act  of  assembly  entitled  "An  act  dividing 
cities  of  this  commonwealth  into  three  classes,  regulating  the 
passage  of  ordinances,  providing  for  contracts  for  supplies,"  etc., 
approved  May  23, 1874,  P.  L.  230,  and  the  supplements  thereto, 
and  is  now  a  city  of  the  third  class  under  the  laws  of  this  com- 
monwealth. 

3d.  That  by  an  act  of  assembly  approved  May  9, 1871,  P.  L. 
630,  entitled  "  A  further  supplement  to  an  act  to  incorporate 
the  city  of  Erie,"  it  was  provided  as  follows : 

'*  It  shall  be  lawful  hereafter  for  the  mayor  and  councils  of 
said  city  in  the  levy  and  assessment  of  taxes  paid  or  imposed 
on  any  lots  or  lands  in  said  city  to  discriminate  between  prop- 
erty fronting  on  or  adjacent  to  any  street  or  streets  which  shall 
have  been  previously  paved  in  whole  or  in  part,  at  the  expense 
of  the  owner  or  owners  thereof,  and  said  mayor  and  councils 
shall  have  power  to  wholly  or  in  part  exonerate  any  lot  or  prop- 
erty so  fronting  on  or  adjacent  to  any  street  wholly  or  in  part 
so  paved  from  the  payment  of  all  or  of  so  much  city  tax  as  they 
may  deem  proper." 

4.  That  by  an  ordinance  approved  April  1, 1880,  duly  passed 
by  the  municipal  authorities  of  the  city  of  Erie,  it  was  provided 
as  follows : 

"  (a)  That  in  the  levy  and  assessment  of  taxes  upon  any  lot 
or  lots  fronting  on  a  street  or  streets  which  shall  be  hereafter 
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paved  from  curb  to  curb,  at  the  expense  of  the  owners  of  prop- 
erty fronting  thereon,  under  and  by  virtue  of  any  ordinance  or 
ordinances  of  the  City  of  Erie,  an  annual  abatement  on  all  lots 
fronting  on  the  improved  part  of  such  street  or  streets  shall  be 
made  in  city  taxes  of  five  per  centum  of  the  cost  of  the  pave- 
ment per  foot  lineal,  for  the  term  of  ten  years,  and  thereafter 
said  abatement  shall  cease  and  determine  ;  provided  that  in  no 
case  shall  the  amount  of  said  abatement  in  any  one  year  exceed 
tliree-fourths  of  the  city  tax  levied  on  any  one  lot  fronting  on 
any  street  paved,  or  to  be  paved ;  and,  provided  further,  that  if 
in  estimating  the  abatement  there  shall  be  a  fractional  part  of  a 
cent  per  foot,  the  amount  of  fractional  parts  for  the  whole  term 
shall  be  added  to  the  abatement  of  the  first  year,  and  disallowed 
for  the  remainder  of  the  time. 

"  (6)  As  to  streets  already  paved,  the  abatement  shall  remain 
as  now  provided  by  ordinance  until  such  time  as  said  abatement 
shall  amount  to  fifty  per  centum  of  the  cost  of  said  improve- 
ment, and  thereafter  said  abatement  shall  be  disallowed ;  pro- 
vided that  in  all  cases  where  any  street  or  streets  has  or  have 
been  repaved,  said  abatement  shall  immediately  cease ;  and  in 
all  cases  where  streets  shall  be  hereafter  repaved  all  abatements 
thereon  shall  thereafter  immediately  cease." 

5.  That  in  the  summer  of  1892  a  majority  of  the  owners  of 
real  estate  fronting  on  Tenth  street,  in  the  city  of  Erie,  between 
Peach  street  and  Cherry  street,  petitioned  councils  of  the  city 
of  Erie  to  improve  Tenth  street  between  the  points  aforesaid  by 
grading,  curbing  and  paving  said  street  with  vitrified  brick,  the 
defendant  in  tliis  case  being  an  owner  of  proi>erty  fronting  on 
said  street  between  the  points  aforesaid,  and  being  one  of  the 
petitioners  for  the  pavement  in  question. 

G.  That  the  municipal  authorities  of  the  said  city  of  Erie,  in 
pursuance  of  said  petition,  by  an  ordinance  duly  passed,  and 
approved  October  6, 1892,  provided  for  the  paving  of  said  street, 
as  requested  by  said  petitioners,  and  thereafter,  to  wit :  in  the 
year  1893,  the  city  of  Erie  caused  the  said  street  to  be  paved 
from  curb  to  curb  between  the  points  aforesaid,  in  pursuance 
of  said  petition  and  ordinance,  and  assessed  the  property  of  said 
defendant  fronting  upon  said  street  with  the  sum  of  $5,542.50, 
the  said  sum  being  the  proper  proportionate  amount  of  the  costs 
of  said  pavement  duly  assessable  thereto,  and  the  said  assess- 
ment was  duly  paid  by  the  said  defendant. 
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7.  That  in  pursuance  of  the  provisions  of  the  ordinance  of 
April  1, 1880,  the  said  plaintiff  in  levying  the  taxes  for  the 
years  1894  and  1895  deducted  from  the  amount  of  taxes  so 
levied  upon  said  land  by  the  said  city  paving  abatements  as 
required  by  the  provisions  of  said  ordinance,  and  collected  from 
said  defendant  the  amount  of  the  said  taxes  remaining  after 
allowing  the  abatement  as  aforesaid. 

8.  That  the  city  of  Erie  passed  an  ordinance  duly  approved 
September  16, 1895,  which  is  as  follows,  to  wit : 

"  AjSf  OBDINANCB  ABOLISHING  ABATEMENT  OP  TAXES  AL- 
LOWED ON  LOTS  FBONTING  ON  PAVED  STREETS. 

"Be  it  ordained  and  enacted  by  the  Select  and  Common 
Councils  of  the  City  of  Erie,  and  it  is  hereby  ordained  and  en- 
acted by  the  authority  of  the  same : 

**  Sec.  1.  That  from  and  after  the  first  Monday  of  January, 
A.  D.  1895,  no  abatement  of  city  taxes  shall  be  allowed  on 
any  lot  or  lots  by  reason  of  the  fact  that  said  lot  or  lots  front 
upon  any  street  which  has  been  or  may  hereafter  be  paved  at 
the  expense  of  the  owners  of  property  abutting  thereon. 

**  Sec.  2.  That  any  ordinance  or  part  thereof  conflicting  here- 
with be  and  the  same  is  hereby  repealed." 

9.  That  for  the  fiscal  year  commencing  the  first  Monday  of 
April,  1896,  the  city  of  Erie  levied  a  tax  upon  the  property  of 
the  said  defendant,  situate  in  the  third  ward  of  the  city  of  Erie, 
amounting  to,  81,271.21.  That  of  the  property  upon  which  the 
tax  aforesaid  was  assessed  there  were  lots  fronting  upon  that 
part  of  Tenth  street  paved  by  the  city  of  Erie  in  the  year  1893 
as  aforesaid,  on  which  the  paving  abatement  for  the  year  1896, 
if  the  same  had  been  allowed  under  the  provisions  of  the  ordi- 
nance of  April  1,  1880,  would  have  amounted  to  the  sum  of 
$236.77,  and  said  amount  did  not  exceed  three  fourths  of  the  city 
tax  levied  on  said  property  for  that  year. 

10.  That  the  said  defendant  on  August  31, 1896,  paid  all 
taxes  assessed  upon  lands  fronting  on  Tenth  street  between  the 
points  paved  as  aforesaid,  except  the  sum  of  #236.77,  which 
said  sum  the  said  defendant  refused  to  pay. 

11.  It  is  furthermore  agreed  that  all  acts  of  assembly  af- 
fecting the  city  of  Erie,  and  all  ordinances  relating  to  paving 
abatements  passed  by  said  city  of  Erie  at  any  time,  and  the  or- 
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dinances  relating  to  the  paving  of  Tenth  street  and  proceedings 
of  councils  thereon,  shall  be  considered  as  a  part  of  this  case 
stated,  and  treated  with  like  force  and  effect  as  if  set  forth  here- 
in at  length. 

If  the  court  shall  be  of  the  opinion  that  the  defendant  is  en- 
titled to  a  rebate  of  $236.77  in  his  city  taxes  for  the  fiscal  year 
l)eginning  on  the  first  Monday  of  April,  1896,  then  judgment 
is  to  be  entered  in  favor  of  the  defendant;  but  if  the  court  shall 
be  of  the  opinion  that  the  defendant  is  not  entitled  to  said  re- 
late, then  judgment  is  to  be  entered  for  the  plaintiff  for  the  sum 
of  f  255.71,  which  amount  includes  interest  and  penalties  to  the 
1st  day  of  March,  1897. 

Each  party  reserves  the  right  to  sue  out  writ  of  error,  cer- 
tiorari, or  appeal  from  the  judgment  of  the  court  in  such  man- 
ner as  the  law  directs. 

Judgment  was  entered  on  the  case  stated  in  favor  of  the  de- 
fendant in  the  following  opinion  by  NoYES,  P.  J. 

The  precise  legal  question  presented  by  the  case  stated  is 
whether  a  contract  existed  between  the  city  and  the  defendant 
by  which  he  is  entitled  to  an  abatement  of  the  city  taxes  assessed 
upon  his  lots  fronting  upon  Tenth  street  of  five  per  centum  of 
the  amount  paid  by  him  for  paving  said  street  under  the  ordi- 
nance of  1892  per  annum,  until  he  shall  have  received  by  means 
of  such  abatement  one-half  of  the  amount  so  paid.  That  there 
was  an  agreement  between  the  city  and  the  defendant  to  this 
effect  seems  to  the  court  quite  clear. 

While  the  city  might,  by  adopting  a  certain  mode  of  proced- 
ure, have  caused  the  street  to  be  paved  at  the  expense  of  the 
owners  of  property,  without  their  consent,  it  did  not  adopt  that 
mode,  but  proceeded  under  an  alternative  mode  in  which  the 
consent  of  the  majority  of  the  owners  was  an  essential  perqui- 
site. The  defendant  signed  the  petition  to  the  councils,  and  at 
the  time  he  did  so  the  ordinances  providing  for  the  abatement 
of  taxes  in  all  cases  of  paving  at  the  owner's  expense  stood 
upon  the  statute  book  of  the  city.  Had  this  ordinance  been 
repealed  before  action  upon  the  petition  it  would  have  so  changed 
the  circumstances  as  to  invalidate  the  petition. 

The  petitioners,  in  consenting  to  the  improvement,  must  be 
taken  to  have  had  it  in  view,  and  the  petition  furnishes  no  evi- 
dence of  their  consent  upon  different  terms. 
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Bat  the  ordinance  was  not  repealed.  The  city  proceeded, 
under  the  authority  of  the  petition,  to  pass  an  ordinance  for 
paving  the  street,  and  the  existing  ordinance,  applicable  to  all 
such  cases,  must  be  read  into  this  special  provision  for  the  par- 
ticular case.  So  read,  the  enactment  substautially  is  that  the 
pavement  shall  be  paid  for  in  the  first  instance  by  the  owners 
of  lots,  and  that  the  owners  shall  receive  back  again  fifty  per 
centum  of  the  amount  so  paid,  by  way  of  annual  abatement  of 
taxes.  This  amounts  to  a  promise  on  the  part  of  the  city,  for 
which  the  defendant  has  given  a  sufficient  consideration,  by 
signing  the  petition  and  by  paying  his  assessment  of  the  cost  of 
the  improvement. 

But  it  is  essential  to  a  valid  contract  that  the  parties  shall  be 
competent  to  bind  themselves  respectively  to  the  stipulations 
agreed  to.  The  powers  of  the  councils  are  limited  by  law.  If 
the  ordinance  of  1880  was  ultra  vires,  then  it  was  void,  and  its 
provisions  cannot  enter  into  a  contract  between  the  city  and  the 
defendant. 

Specific  authority  to  pass  such  an  ordinance  was  given  by 
the  4th  section  of  the  act  of  May  9, 1871,  but  this  section  is  so 
broad — authorizing  the  councils  to  exonerate  lots  not  only  front- 
ing on,  but  adjacent  to,  streets  paved  at  the  owners'  expense, 
and  not  only  to  the  extent  of  the  owners'  contributions,  but 
without  limit  as  to  time  or  amount — that  it  is  clearly  inconsist- 
ent with  the  constitution  of  1874,  and  was  abrogated  by  its 
provisions.  The  legislature  itself  could  not  exercise  the  powers 
conferred  by  this  section,  and  plainly  its  creature,  the  city,  can- 
not do  so.  But  the  city  had  authority  to  cause  the  streets  to  be 
paved  in  whole  or  in  part  at  the  owners'  expense.  The  whole 
cost,  or  any  portion  of  the  cost,  might  be  paid  out  of  the  com- 
mon funds  of  the  city.  The  ordinance,  although  it  provides 
for  an  abatement  of  taxes,  operates  only  in  connection  with  oi^ 
dinances  for  the  paving  of  streets  at  the  expense  of  the  owners, 
and  read  in  connection  with  such  ordinances  abates  not  the  taxes, 
but  the  assessment  for  the  improvement,  which  is  within  the 
general  powers  of  the  councils,  both  under  the  act  of  1874  and 
that  of  1889.  The  city  might  have  provided  that  the  cost  of 
the  pavement  should  be  paid  one  half  by  the  city  and  one  half 
by  the  owners,  and  that  each  owner  should  lend  to  the  city  the 
one  half  of  the  amount  of  his  assessment,  and  retain  the  same 
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out  of  the  taxes  levied  against  his  lot,  in  instalments  of  five 
per  cent  per  annum.  This  is  exactly  what  has  been  done,  and 
if  there  is  any  provision  of  law  which  conflicts  with  the  power 
of  the  councils  to  accomplish  this  I'esult  in  the  particular  mode 
adopted  in  this  case,  it  has  not  been  pointed  out  to  us,  nor  have 
we  found  it  in  any  of  the  statutes. 

We  are  therefore  of  the  opinion  that  the  ordinance  of  1880 
was  a  valid  exercise  of  the  powers  of  the  city  councils  ;  that  in 
connection  with  the  petition  and  ordinance  of  1892  it  consti- 
tuted a  contract  between  the  city  and  the  defendant.  It  follows 
that  neither  of  the  contracting  parties  can  abrogate  the  contract 
without  the  consent  of  the  other.  The  effect  of  the  provision 
in  the  Constitution  of  the  United  States  is  not  involved,  for  that 
relates  only  to  the  acts  of  sovereign  states ;  but  a  municipality, 
although  vested  with  legislative  powers,  is  competent  to  con- 
tract, and  amenable  to  judicial  coercion,  and  it  cannot  legislate 
away  its  agreements.  The  repealing  ordinance  is  valid,  but  it 
cannot  affect  existing  contracts  between  the  city  and  individuals. 

The  court  being  of  opinion  that  upon  the  facts  agreed  to  the 
law  is  with  the  defendant,  it  is  ordered  that  judgment  be  entered 
for  the  defendant,  with  costs,  in  accordance  with  the  terms  of 
the  case  stated. 

Judgment  for  defendant.    Plaintiff  appealed. 

JError  assigned  was  as  follows  :  The  court  erred  in  the  opinion 
delivered  in  the  above  entitled  case. 

Henry  A,  Clarh  city  solicitor,  and  Jos.  P,  O'Brien^  for  appel- 
lant.— ^The  act  of  May  9, 1871,  was  repealed  by  the  second  sec- 
tion of  article  IX.  of  the  constitution  of  1874,  following  the 
decisions  in  Pittsburg  v.  Mercantile  Library,  8  C.  C.  619  ; 
German  Society  v.  Phila.,  4  W.  N.  C.  213 ;  Fox's  Appeal,  17 
W.  N.  C.  449 ;  Phila.  v.  Masonic  Home,  160  Pa.  572. 

It  is  true  that  under  the  Act  of  May  23,  1889,  P.  L.  277, 
cities  of  the  third  class  have  the  right  to  pave  streets  in  the 
three  ways  indicated  by  the  learned  judge,  viz :  1.  Entirely  at 
the  expense  of  the  city.  2.  Entirely  at  the  expense  of  the  own- 
ers of  abutting  property.  8.  Partly  at  the  expense  of  the  city 
and  partly  at  the  expense  of  abutting  property. 
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Theo.  A.  Lamhj  with  him  0.  L.  Baker,  for  appellee. — The  city 
had  the  right  to  pave  the  streets  of  the  city  wholly  or  in  part  at 
the  expense  of  the  property  owners,  or  wholly  or  in  part  at  the 
public  expense. 

The  authorities  to  encourage  paving  offered,  by  this  ordinance, 
to  be  at  one  half  the  expense  thereof,  if  the  property  owners 
would  advance  the  cost  and  accept  repayment  in  instalments 
of  five  per  centum  without  interest,  payable  out  of  the  tax  upon 
the  specific  property  assessed. 

Forms  are  immaterial,  a  contract  may  be  embodied  in  a  law 
or  in  an  ordinance  :  Cooley  on  Constitutional  Limitations,  3d  ed. 
*284. 

As  examples  of  contracts  by  legislation  and  act  thereunder, 
we  cite :  New  Jersey  v.  Wilson,  7  Cranch,  164 ;  Gordon  v. 
Appeal  Tax  Court,  3  Howard,  138 ;  McGee  v.  Mathis,  4  Wal- 
lace, 143 ;  Home  of  the  Friendless  v.  Rouse,  8  Wallace,  430 ; 
Cooley's  Constitutional  Limitations,  ♦273,  ♦290;  Fletcher  v. 
Peck,  6  Cranch,  87,  135 ;  Fazende  v.  Houston,  84  Fed.  Rep. 
95;  Coast  Line  R.  R.  v.  Savannah,  80  Fed.  Rep.  646. 

Opinion  by  Rice,  P.  J.,  July  23, 1897: 

The  proposition  that  the  ordinance  of  April  1,  1880  was 
repealed  by  the  paving  ordinance  of  October  5, 1892,  cannot  be 
sustained.  They  are  in  pari  materia  and  are  to  be  construed  to- 
gether. The  later  ordinance  created  the  condition  to  which  the 
earlier  general  ordinance  became  applicable.  Thus  viewed  there 
is  no  conflict  between  them.  Applying  the  well  settled  principles 
governing  the  construction  of  statutes  and  ordinances  which  are 
in  pari  materia  the  paving  ordinance  is  to  be  construed  as  if  it 
contained  an  express  provision  that  the  owners  of  property 
abutting  on  the  improvement  and  paying  assessments  thereon 
should  be  entitled  to  an  annual  abatement  of  city  taxes  on  said 
property  of  five  per  centum  of  the  cost  of  the  pavement  per 
lineal  foot  for  the  term  of  ten  years.  This  provision  was  fairly 
within  the  authority  conferred  by  the  local  Act  of  May  9, 1871, 
P.  L.  630,  and  is  not  in  conflict  with  any  provision,  that  has 
been  called  to  our  attention,  of  the  act  of  1874  or  1889,  regu- 
lating the  making  of  such  improvements  in  cities  of  the  third 
class.  Pursuing  the  same  line  of  thought  the  learned  judge 
below  says :  **  The  city  proceeded,  under  the  authoritjr  of  the 
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petitioD,  to  pass  an  ordinance  for  paving  the  street,  and  the 
existing  ordinance,  applicable  to  all  such  cases,  must  be  read 
into  this  special  provision  for  the  particular  case.  So  read,  the 
enactment  substantially  is  that  the  pavement  shall  be  paid 
for  in  the  first  instance  by  the  owners  of  lots,  and  that  the  own- 
ers shall  receive  back  again  50  per  centum  of  the  amount  so 
paid,  by  way  of  annual  abatement  of  taxes.  This  amounts  to  a 
promise  on  the  part  of  the  city,  for  which  the  defendant  has 
given  a  sufficient  consideration,  by  signing  the  petition  and  by 
paying  his  assessment  of  the  costs  of  the  improvement."  But 
it  is  argued  that  the  act  of  1871  was  abrogated  by  the  provis- 
ions of  sections  one  and  two  of  article  nine  of  the  constitution. 
It  is  undoubtedly  true  that  it  confers  powers  which  could  not 
be  exercised,  to  the  fullest  extent,  by  councils,  without  coming 
in  conflict  with  the  constitutional  provisions  with  reference  to 
uniformity  of  taxation  and  exemption  from  taxation,  and  to 
that  extent  it  was  modified,  and  its  operative  force  is  restrained, 
by  the  latter;  but  it  does  not  necessarily  follow  that  it  was 
wholly  repealed  so  as  to  prevent  the  exercise  of  powers 
conferred  by  it  not  inconsistent  with  the  provisions  of  the  fun- 
damental law.  The  question  then  arises, — whether  an  act  au- 
thorizing a  city,  having  power  to  pave  streets  at  the  expense  of 
the  citj*^  or  of  the  abutting  property  owners  or  partly  at  the 
expense  of  the  city  and  partly  at  the  expense  of  the  abuttei^ 
to  allow  the  latter  an  abatement  of  their  general  city  taxes  on 
the  same  property,  equivalent  to  a  portion  of  the  assessment 
for  the  improvements, — is  in  conflict  with  the  constitutional  pro- 
visions under  consideration.  We  are  justified  in  saying  that 
this  is  the  main  question  in  the  case,  for  it  is  very  clear  that 
the  city  of  Erie  had  this  power,  unless  it  was  taken  away  by 
the  constitution.  We  are  of  opinion  that  such  a  law  neither 
offends  against  the  constitutional  provision  requiring  uniformity 
of  taxation  nor  against  that  forbidding  the  enactment  of  laws 
exempting  property  from  taxation.  When  in  the  exercise  of 
the  discretion  of  the  municipal  authorities  a  local  improvement 
has  been  determined  upon  and  it  has  also  been  determined  that 
it  would  be  just  to  make  the  city  and  the  abutters  bear  the 
expense  proportionately,  every  dollar  which  one  of  the  latter 
pays  in  the  first  instance  beyond  his  due  proportion  is  in  relief 
of  the  city  and  goes  to  the  benefit  of  other  taxpayers.    A  law 
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which  in  its  practical  operation  permits  him  to  apply  this  over- 
payment in  discharge  of  the  general  taxes  against  the  same  prop- 
erty manifestly  tends  to  produce  uniformity  and  equality  of 
taxation  rather  than  the  contrary.  For  the  same  reason  it  is 
not  an  act  exempting  property  from  taxation.  It  simply  pro- 
vides a  mode  for  equalizing  the  burdens  of  taxation,  and  mak- 
ing each  citizen  bear  his  due  proportion. 

The  jeraaining  question  is  as  to  the  effect  of  the  repealing 
ordinance  of  September  16,  1895,  upon  the  rights  of  persons 
who  paid  the  paving  assessments  against  their  properties.  The 
authorized  body  of  a  municipal  corporation,  acting  within  the 
scope  of  its  powers,  may  bind  it  by  an  ordinance,  which,  in  favor 
of  private  persons  interested  therein,  may,  if  so  intended,  oper- 
ate as  a  contract :  1  Dill,  on  Mun.  Corp.,  T^  450,  474,  citing 
W.  F.  Savings  Soc.  v.  Phila.,  31  Pa.  175 ;  Same  v.  Same,  81 
Pa.  185.  A  repeal  of  a  valid  ordinance  of  this  nature,  and 
thus  intended  to  operate  as  a  contract,  cannot  operate  retrospec- 
tively to  impair  private  rights  vested  under  it.  Ibid.,  ^^  314, 
450.  As  the  learned  judge  below  well  says :  "  A  municipality 
although  vested  with  legislative  powers,  is  competent  to  con- 
tract, and  amenable  to  judicial  coercion,  and  it  cannot  legislate 
away  its  agreements."  It  is  to  be  observed  that  the  paving 
ordinance  was  passed  pursuant  to  a  petition  of  the  abutting 
property  owners.  This  petition  enabled  the  city  councils  to 
pass  the  ordinance  by  a  vote  of  a  majority  of  all  the  members 
elected,  whereas,  without  petition,  a  two  thirds  vote  of  all  the 
members  would  have  been  necessary.  Presumably  the  prop- 
erty owners  had  in  view  the  ordinance  of  1880,  and  were  influ- 
enced by  it  in  petitioning  for  or  refraining  from  opposing  the 
paving  ordinance.  It  was  in  the  nature  of  an  inducement  held 
out  to  them  by  the  city, — a  proposition  which  was  accepted. 
Furthermore  (and  this  is  a  consideration  which  applies  to  the 
case  of  all  the  abutters,  whether  petitioners  or  not),  it  was  just 
as  much  a  part  of  the  plan  or  scheme  under  which  the  pavement 
was  ordained  and  laid  as  if  the  councils  had  declared  in  so 
many  words  that  one  half  the  cost  of  the  pavement  should  ulti- 
mately be  borne  by  the  city.  Is  it  too  much  to  say  that  the 
city  assumed  an  obligation  which  it  could  not  repudiate  by  a 
subsequent  repeal  of  the  ordinance?    We  think  not.     The 
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question  as  to  the  power  of  a  municipality  to  "  contract  away  '• 
the  taxing  power  delegated  to  it  is  not  fairly  raised  in  this  case. 
If,  as  is  conceded  by  the  appellant's  counsel,  the  city  had  author- 
ity to  lay  the  pavement  partly  at  the  expense  of  the  city  and 
partly  at  the  expense  of  the  abutters,  and,  if  we  are  correct  in 
holding  that  the  paving  ordinance  and  the  ordinance  of  1880 
taken  together  are  to  be  construed  as  an  exercise  of  that  power 
in  a  lawful  although  perhaps  roundabout  mode,  it  would  seem 
to  follow  as  a  self-evident  proposition  that  the  abutter  who  per- 
formed all  that  the  ordinance  required  of  him  acquired  a  vested 
right  to  have  the  city  bear  the  portion  of  the  burden  imposed 
upon  it,  which  right  could  not  be  impaired  by  a  subsequent 
repeal  of  that  portion  of  the  ordinance.  The  purpose  and  ulti- 
mate effect  of  the  ordinance  is  not  to  exempt  or  partially  relieve 
his  property  from  taxation,  but  to  reimburse  him  out  of  the 
taxes  levied  upon  his  property  to  the  extent  that  he  has  con- 
tributed in  the  first  instance  to  pay  the  city's  share  of  the  cost 
of  the  improvement.  The  city  had  the  power,  if  the  conditions 
warranted  it,  to  lay  the  pavement  wholly  at  the  expense  of  the 
abutters.  It  also  had  the  power — and  we  must  presume  that 
this  was  a  proper  occasion  for  its  exercise — to  apportion  the 
cost  between  the  city  and  the  abutters.  This  was  a  matter 
resting  in  the  discretion  of  the  councils  ordaining  the  improve- 
ment, and  the  mode  of  exercising  it  was  wholly  in  the  city's 
favor,  since  thereby  the  payment  of  its  share  of  the  expense 
was  distributed  over  a  period  of  years.  But  having  exercised 
its  discretion,  the  pavement  having  been  laid  and  the  assess- 
ment having  been  paid,  its  power  was  exhausted ;  it  could  not 
afterwards  shift  its  share  of  the  burden  upon  t^e  shoulders  of 
the  abutters.  We  concur  with  the  learned  judge  below  in  hold- 
ing that  the  repealing  ordinance  is  valid,  but  it  cannot  affect 
the  vested  rights  of  abutting  property  owners  under  the  original 
ordinance. 

Something  was  said  upon  the  argument  as  to  the  creation  of 
a  municipal  indebtedness  beyond  the  two  per  cent  limit,  but  we 
cannot  find  that  any  question  of  that  nature  is  raised  in  the 
case  stated.  Nor  is  it  alleged  that  the  allowance  of  Hie  abate- 
ment will  diminish  the  annual  revenues  fi-om  ordinary  taxation 
to  a  point  where  it  will  be  impossible  for  the  city  to  provide 
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for  its  necessary  current  expenditures.    So  far  as  appears,  there 
is  nothing  to  prevent  the  city  from  discharging  the  obKgation 
it  assumed  in  the  defendant's  favor  according  to  its  spirit  and 
intent 
Judgment  affiimed. 


Riley  Walton  v.  S.  W.  Caldwell  and  J.  F.  Naley,  Appel- 
lants. 

Vendor  and  vendee — Parol  evidence^ Fraitdulent  represeniations^QueS' 
tionforjury. 

Where  an  agreement  for  sale  of  land,  regular  and  absolute  on  its  face 
and  duly  executed  by  the  parties,  is  defended  against  by  the  vendees  as 
induced  by  false  and  fraudulent  representations,  and  the  court  leaves  the 
question  to  the  jury  on  vendees'  own  theoiy,  and  the  jury  finds  for  the 
plaintiff,  the  evidence  being  conflicting,  it  ends  the  matter ;  it  is  incum- 
bent on  the  vendees  to  satisfy  the  jury  by  clear,  precise  and  indubitable  evi- 
dence that  the  written  contract  did  not  mean  what  it  said,  or  that  it  was 
being  used  against  them  for  a  fmudulent  purpose. 

Charge  of  court— Inadequate  preseniaiion — Duty  of  counsel  to  specify. 
Where  the  tiial  judge  calls  attention  by  name  to  the  witnesses  on  both 
sides  and  in  a  geneml  way  to  the  really  impoilant  testimony,  and  the  jury 
is  charged  to  remember  what  was  not  then  specially  adverted  to,  if  any- 
thing is  not  made  as  prominent  as  the  parties  desire,  it  ought  to  be  called 
to  the  attention  of  the  court  at  the  time. 

If  the  trial  judges  were  compelled  to  weigh  their  utterances  regai'ding 
the  evidence  in  the  exquisitely  balanced  scales  sometimes  employed  by 
ingenious  counsel  to  discover  whether  too  much  or  too  little  has  been  said, 
few  charges  would  stand  the  test. 

Argued  April  19, 1897.  Appeal,  No.  84,  April  T.,  1897,  by 
defendants,  from  judgment  of  C.  P.  Westmoreland  Co.,  May  T., 
1896,  No.  720,  on  verdict  for  plaintiff.  Before  Rice,  P.  J.,  Wii^ 
LAKD,  WiOKHAM,  Beaver,  Reedee,  Oelady  and  Smith,  J  J. 
Affirmed. 

Assumpsit  to  recover  price  of  land  sold.    Before  Doty,  P.  J. 
The  facts  sufficiently  appear  in  the  opinion  of  the  court. 
Verdict  and  judgment  for  plaintiff  for  $874.50.    Defendants 
appealed. 
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Errors  assigned  were  (1)  In  not  refusing  to  affirm  the  plain- 
tiff's first  point  which  reads  as  follows,  to  wit:  **1.  Under  the 
pleadings  and  proofs  in  this  case  the  defendants  allege  and 
undertake  to  set  up,  as  a  bar  to  the  plaintiff's  right  to  re* 
cover,  that  the  contract  upon  which  suit  brought,  is  not  abso- 
lute as  indicated  in  the  paper,  but  was  entered  into  as  a  trick 
or  artifice  to  induce  a  supposed  purchaser  to  buy  the  lands 
therein  described  at  an  enhanced  price,  and  that  failing  in  such 
purpose,  the  contract  was  to  be  void  and  the  hand  money  rcr 
funded  to  the  defendants,  and  we  say  to  you  that  the  law  does 
not  in  such  case  lend  any  assistance  to  extricate  a  confessed 
rogue  from  the  toils  in  which  he  has  so  involved  himself,  and 
your  verdict  must  be  for  the  plaintiff.  Answer :  That  question 
will  be  reserved ;  it  is  a  question  of  law  arising  upon  the  facts 
recited  in  the  proposition,  and  will  be  reserved  for  further  con- 
sideration and  determination  by  the  court,  and  your  verdict, 
whatever  it  may  be,  will  be  subject  to  the  question  of  law  re- 
served. That  question  will  be  controlling  in  this  case.  The 
plaintiff  contends  that,  even  admitting  that  the  defendants  have 
made  out  what  they  contend  for,  in  point  of  law  they  ought  not 
to  be  permitted  to  set  up  such  defense  here  because  they  are 
alleging  that  they  were  parties  to  a  contract ;  at  least,  that  they 
went  into  a  sham  arrangement  for  the  purpose  of  deceiving  some- 
body else,  and  as  their  appeal  here  is  necessarily  an  appeal  to  a 
chancellor  exercising  equitable  powers,  that  their  appeal  ought 
not  to  operate  a  defense.  If  this  question  were  answered  in  the 
affirmative  it  would  be  decisive  and  would  tiike  the  case  from 
you ;  if  we  answer  it  in  the  negative  we  would  have  no  further 
time  for  the  consideration  of  the  important  question  raised,  and, 
therefore,  as  we  stated  at  the  outset,  that  you  may  not  be 
embarrassed  by  any  question  of  law  and  be  free  to  determine 
wliether  it  was  a  bona  fide  or  a  sham  arrangement,  as  contended 
for  by  the  one  side  and  the  other,  we  prefer  to  submit  to  you 
the  question  of  fact." 

The  manner  of  reserving  the  question  raised  by  this  point  was 
such  as  to  mislead  the  jury  and  prejudice  their  minds  against 
the  defendants.  (2)  In  not  refusing  the  plaintiffs'  second 
point  which  reads  as  follows,  to  wit:  "2.  There  is  no  evidence 
in  this  case  sufficient  to  defeat  the  plaintiff's  right  to  recover, 
and  your  verdict  must  be  for  the  plaintiff  for  the  balance  of 
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the  purchase  money,  with  interest.    An9wer :  This  question  13 
reserved." 

The  failure  of  the  court  to  refuse  this  point  was  calculated  to 
mislead  the  minds  of  the  jury  to  the  prejudice  of  the  defendants. 
(3)  In  saying  to  the  jury  that,  "  it  is  alleged  on  the  part  of  the 
defendants  that  the  agreement  was  not  intended  to  stand ;  that  it 
was  a  mere  sham ;  that  it  was  intended  to  mislead  a  third  party." 
This  language  used  in  the  connection  in  which  it  was  stated 
to  the  jury  by  the  court  below  had  a  tendency  to  prejudice 
the  minds  of  the  jury  against  the  defendants.  The  use  of  the 
word  "sham  "  by  the  court  below  was  not  warranted  by  the  evi- 
dence in  the  case.  (4)  In  their  failure  to  state  to  the  jury  the 
reasons  given  by  the  defendants  why  the  agreement  should 
not  be  enforced  against  them. 

The  court  nowhere  in  their  charge  stated  the  false  representa- 
tions alleged  to  have  been  made  by  the  plaintiff,  nor  the  parol 
understanding  alleged  to  have  existed  between  the  phiintiff  and 
the  defendants  prior  to  the  execution  of  the  agreement  and  by 
reason  of  which  the  defendants  were  induced  to  sign  the  agree- 
ment. (5)  In  quoting  largely  from  the  testimony  of  witnesses 
offered  by  the  plaintiff  and  in  omitting  to  mention  the  testi- 
mony of  witnesses  offered  by  the  defendants  in  direct  contra- 
diction to  the  testimony  offered  by  the  plaintiff. 

This  was  calculated  to  throw  discredit  upon  the  testimony 
offered  by  the  defendants  and  prejudice  the  minds  of  the  jury 
against  them.  The  language  of  the  court  below,  above  com- 
plained of,  is  as  follows,  to  wit:  "There  were  called  upon 
the  part  of  the  defendants,  several  other  witnesses,  Maud 
Fisher,  Joseph  Jamison  and  Freeman  C.  Gay,  and  these  all 
testified  as  to  negotiations  in  regard  to  this  property.  Homer 
Robinson  was  called  and  testified  that  he  was  a  clerk  in  the 
oflSce  of  Caldwell  &  Co.,  and  we  believe  the  only  thing  he  tes- 
tified to  was,  that  he  did  not  deliver  this  deed  to  Riley  Walton. 
If  he  said  anything  further  you  will  remember.  Robert  Jam- 
ison and  Joseph  Jamison  also,  you  will  remember  what  they  tes- 
tified to.'*  (6)  In  not  furnishing  to  the  jury,  adequate  instruc- 
tions as  to  the  merits  of  the  defense  and  in  their  failure  to  quote 
or  comment  upon  the  testimony  produced  in  support  of  that 
defense.  This  had  a  tendency  to  prejudice  the  minds  of  the 
jury  against  the  defendants. 
Vol*  V— 10 
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Atkinson  ^  Peoples  and  Spiegel  ^  McOeary^  for  appellants. — 
We  have  always  held  it  to  be  a  fatal  error  to  confine  the  at- 
tention of  the  jury  to  one  view  of  the  case,  when  there  is  more 
than  one  to  consider:  Garrett  v.  Gonter,  42  Pa.  143. 

The  general  rule  of  this  court  is  not  to  reverse,  unless  the 
point  is  distinctly  made  in  the  court  below ;  but  there  are  cases 
where  a  charge  is  manifestly  inadequate  to  the  case  before  the 
court,  and  which  therefore  necessarily  misleads :  Gregg  Town- 
ship V.  Jamison,  55  Pa.  468. 

A  charge  whose  tendency  as  a  whole  is  to  belittle  and  preju- 
dice one  side,  and  which  is  not  in  expression  and  tone  a  judicial 
presentation  of  the  case,  is  error :  Heydrick  v.  Hutchinson,  165 
Pa.  208. 

The  trial  judge  erred  in  partially  and  inadequately  submitting 
the  case  to  the  jury  to  defendants'  prejudice :  Philadelphia 
Trust  Co.  V.  P.  &  E.  Railroad  Co.,  177  Pa.  38,  52. 

V.  E.  Williams^  for  appellee,  submitted  no  paper-book. 

Opinion  by  Wickham,  J.,  July  23, 1897 : 

The  plaintiflf,  being  the  owner  of  a  town  lot,  agreed  to  sell 
the  same  to  the  defendants,  for  the  price  of  $900,  of  which  sum 
♦100  were  practically  paid  in  hand.  The  contract  is  evidenced 
by  an  agreement  in  writing,  regular  and  absolute  on  its  face, 
and  duly  executed  by  the  parties. 

In  due  time  a  deed  for  the  property  was  tendered  to  the 
defendants,  who  refused  to  accept  it,  on  the  ground  that  they 
had  been  induced  to  enter  into  the  agreement  by  certain  repre- 
sentations made  to  them  by  the  plaintiff,  some  of  which  were 
false  and  fraudulent.  These  alleged  representations  are  con- 
tained in  the  affidavit  of  defense,  and  by  reference  are  made  part 
of  the  defendants'  plea.  Their  tenor  is  as  follows :  that  the 
defendants  did  not  purchase  in  good  faith,  but  to  enable  them 
to  sell  the  lot,  at  an  advance,  as  the  plaintiff's  agents,  to  one 
Mrs.  Fisher  who  owned  adjoining  property  and  who  would  not 
deal  with  Walton,  but  would  pay  $1,050  for  the  lot  if  she 
thought  that  Naley  was  after  the  same,  as  her  stable  and  buggy 
house  were  built  thereon  to  the  extent  of  eight  inches,  and  she 
was  moreover  averse  to  anyone  buying  and  building  on  the  lot, 
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for  the  reason  that  the  sale  of  her  own  property  would  be 
thereby  materially  injured  ;  that  he,  the  plaintiff,  would  guar- 
antee that  the  sale  to  Mrs.  Fisher  could  be  made  for  the  price 
of  §1,050,  but  if  no  sale  were  effected  the  article  of  agreement 
should  be  deemed  void  and  the  f  100  paid  back,  and  that  the 
8150  to  be  gained  by  the  sale  to  Mrs.  Fisher,  were  to  be  divided 
in  equal  proportions  between  Walton,  Caldwell,  and  Naley. 

Caldwell  was  a  real  estate  agent;  Naley  was  a  carpenter. 
The  latter,  according  to  Caldwell's  testimony,  was  to  go  to  the 
lot  and  pretend  to  stake  out  a  location  for  a  house  thereon,  this 
of  course  being  intended  to  alarm  Mrs.  Fisher  and  enable  the 
three  men  to  consummate  the  alleged  conspiracy.  No  sale  was 
made  to  the  lady,  and  it  is  alleged  that  Walton's  representa- 
tions, as  to  her  willingness  to  buy,  were  untrue,  she  not  want- 
ing the  lot  at  any  price.  The  defendants  therefore  took  the 
position  that  they  were  not  liable  on  their  written  agreement, 
and  were  entitled  to  a  return  of  the  f  100  they  had  paid  thereon. 

On  the  other  hand  the  plaintiff  denied  that  he  had  been  guilty 
of  any  fraudulent  or  deceitful  representations,  and  averred  that 
the  sale  to  the  defendants  was  real,  as  it  purported  to  be,  and 
not  made  for  the  purpose  of  fooling  Mrs.  Fisher. 

The  evidence  was  conflicting,  and  the  learned  trial  judge  left 
the  facts  to  the  jury,  reserving  the  question  whether  under  the 
defendants'  own  theory  of  the  case,  even  if  sustained  by  the 
proofs,  they  had  any  legal  defense.  It  certainly  was  their  duty 
to  satisfy  the  jury  by  clear,  precise  and  indubitable  evidence 
that  their  written  contract  did  not  mean  what  it  said,  or  that 
it  was  being  used  against  them  for  a  fraudulent  purpose.  The 
jury  found  that  the  defendants  were  not  deceived  and  defrauded, 
that  the  sale  was  bona  fide  and  not  as  the  defendants  in  effect 
contended,  a  mere  sham.  This  ends  the  whole  matter,  and  we 
need  not  consider  whether  the  defense  was  sufficient  in  law. 

The  defendants'  complaint  that  the  learned  trial  judge  erred 
in  using  the  word  *'sham,"  in  connection  with  the  transaction 
between  tiie  parties,  is  unreasonable,  in  view  of  the  theory  of 
the  defense  that  the  sale  was  not  genuine,  but  a  pretended  or 
sham  one. 

It  is  a  mistake  to  assert,  as  is  done  in  the  fourth  assignment 
of  error,  that  the  court  nowhere  in  the  charge  called  the  atten- 
tion of  the  jury  to  the  false  representations,  alleged  to  have 
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been  made  by  the  plaintiff,  or  to  the  alleged  parol  underetand- 
iug  that  led  to  the  agreement.  The  matters,  so  far  as  they  ap- 
peared in  the  evidence,  were  sufficiently  presented.  Any  juror 
of  ordinary  intelligence,  hearing  the  evidence  and  the  charge, 
would  know  precisely  what  was  in  issue.  The  case  was  simple 
and  eaaily  understood  and,  therefore,  did  not  require  a  very 
formal  and  elaborate  presentation. 

We  cannot  say  that  undue  prominence  was  given  to  the  plain- 
tiff's evidence,  nor  that  the  evidence  for  the  defense  was  slurred 
over,  as  is  averred  in  the  fifth  and  sixth  assignments  of  error. 
The  charge  called  attention,  by  name,  to  the  witnesses  on  both 
sides,  and  in  a  general  way  to  the  really  important  testimony, 
and  the  jury  were  told  to  remember  what  was  not  then  specially 
adverted  to.  If  anythhig  were  not  made  as  prominent  as  the 
defendants  desired,  it  ought  to  have  been  called  to  the  attention 
of  the  court  at  the  time. 

If  the  trial  judges  were  compelled  to  weigh  their  utterances, 
regardbig  the  evidence,  in. the  exquisitely  balanced  scales  some- 
times employed,  by  ingenious  counsel,  to  discover  whether  too 
much  or  too  little  has  been  said,  few  charges  would  stand  the 
test.  The  only  safe  coui-se  would  be  to  read  the  whole  evi- 
dence word  for  word  to  the  jury,  or  eke  carefully  avoid  men- 
tioning it  at  all. 

The  specifications  of  error  are  overruled. 

Judgment  affirmed. 


Thomas  H.  Hankey  v.  The  Philadelphia  Company,  Ap- 
pellant. 

CorporaU(m9^Eminent  domain — Trespass— Actions, 

A  company,  entitled  to  exercise  the  right  of  eminent  domain,  having, 
without  tender  of  bond  or  effoi*t  to  agree  as  to  damages,  laid  a  gas  pipe 
and  erected  a  telephone  line  along  a  public  road  through  the  land  of  plain- 
tiff, who  knew  of  the  work  but  made  no  active  effort  by  bill  in  equity  or 
otherwise  to  stop  it,  the  company  cannot  be  deprived  of  the  easement  ac- 
quired, but  the  owner  is  entitled  to  a  common-law  action  to  recover  dam- 
ages for  the  injuries  sustained. 

Eminent  domain— Qas  pipe  on  public  road— Measure  of  damages. 

The  measuL*e  of  damages  for  injuries  sustained  by  a  company  enjoying 
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the  priTileges  of  eminent  domain,  which  has  entered  upon  a  public  road, 
witliout  obserring  the  forms  required  by  law,  should  be  determined  in  au 
acUon  of  trespass,  on  similar  principles  to  those  governing  proceedings 
under  general  railroad  laws,  where  land  is  taken  or  injured  by  the  com- 
pany; that  is,  the  measure  of  damages  is  the  difference  between  the 
market  value  of  the  land  immediately  before  the  defendant's  entry  and 
immediately  after  as  affected  by  such  entry,  acts  and  occupation. 

Argued  May  13,  1897.  Appeal,  No.  123,  April  T.,  1897,  by 
defendant,  from  judgment  of  C.  P.  Armstrong  Co.,  March  T., 
1896,  No.  55,  on  verdict  for  plaintiff.  Before  Rice,  P.  J.,  Wil- 
LABD,  WiCKHAM,  Bbaver,  Rbbdbr,  and  Orlady,  JJ.  Re- 
versed. 

Trespass  for  injury  to  abutting  owner  by  laying  gas  pipe  and 
telephone  line  on  public  road  in  front  of  plaintiff's  premises. 
Before  Raybubn,  P.  J. 

It  appears  from  the  evidence  that  the  defendant  company, 
having  t^e  right  of  eminent  domain,  laid  an  eight  inch  gas  pipe  in 
front  of  plaintiff's  property  and  neglected  to  enter  bond  or  ar- 
range for  a  settlement  of  damages.  It  appears,  moreover,  that 
the  plaintiff  was  present  at  his  home  in  full  view  of  the  work 
as  it  progressed,  and  made  no  objection.  The  plaintiff  and  his 
son  were  also  employed  in  working  on  the  road  and  were  both 
paid  for  their  services. 

On  the  trial  the  entry  was  treated  by  the  plaintiff's  counsel 
and  by  the  court  largely  as  though  it  were  an  ordinary  action 
of  trespass,  quare  clausum  fregit,  and  in  his  general  charge  the 
court  failed  to  give  the  jury  proper  instructions  as  to  the  meas- 
ure of  damages. 

Verdict  and  judgment  for  plaintiff  for  f  75.00.  Defendant 
appealed. 

JSrrors  assigned  were  (1)  In  refusing  the  motion  of  defend- 
ant to  instruct  the  jury  to  disregard  the  testimony  of  A.  J.  Hel- 
frich  which  motion  and  refusal  were  as  follows :  Mr.  BufBiig- 
ton :  We  ask  the  court  to  instruct  the  jury  to  disregard  the 
evidence  of  A.  J.  Helfrich  as  to  the  fixing  of  damages  in  tliis 
case.  By  the  Court :  We  will  refuse  the  request  at  present, 
and  upon  request  of  defendant,  exception  allowed  and  sealed. 
(2)  In  refusing  the  defendant's  eighth  point,  which  point  and 
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answer  are  as  follows :  ^^  8.  That  the  testimony  of  Jackson  He& 
iletinger  fixing  the  damages  for  the  pipe  line  is  not  hised  upon 
the  true  basis  for  the  assessment  of  the  same  and  the  court  is 
i-equested  to  instruct  the  jury  to  disregard  the  same.  An- 
awer :  That  point  is  refused."  (3)  In  refusing  the  tenth  point 
of  the  defendant,  which  point  and  answer  are  as  follows :  "10. 
That  Uie  testimony  of  B.  H.  Hankey,  fixing  the  damages  for 
the  pipe  line  is  not  based  upon  the  true  basis  for  the  assessment 
of  the  same,  and  is  irrelevant  and  the  court  is  asked  to  instruct 
the  jury  to  disregard  the  same.  Amwer:  That  point  is  refused." 
(4)  In  refusing  the  third  point  of  the  defendant,  which  point 
and  answer  are  as  follows:  "3.  The  true  measure  of  dam- 
ages for  the  fence  alleged  to  have  been  injured,  is  the  cost  of 
renewing  said  fence  in  as  good  condition  as  it  was  before  the 
alleged  injury.  No  such  evidence  being  offered  the  plaintiff  is 
not  entitled  to  recover  for  this  item.  An9^ver :  That  point  we 
refuse  under  the  evidence  in  this  case.  The  testimony  on  the 
part  of  the  plaintiff  is  that  the  fence  was  damaged  some  and  it 
wiU  be  for  you  to  say  how  much.  The  defendant's  witnesses 
testify  that  the  fence  was  scorched  some  but  not  to  damage 
it  in  any  way."  (5)  In  refusing  defendant's  fourth  point, 
which  point  and  answer  were  as  follows:  "4.  That  the  true 
measure  for  the  injury  alleged  to  have  been  caused  by  the  lay- 
ing and  maintaining  of  said  pipe  line  is  the  cost  of  removing 
the  same  and  restoring  the  ground  to  its  original  condition 
before  the  line  was  laid  and  no  such  evidence  having  been 
offered  the  plaintiff  is  not  entitled  to  recover  for  this  item. 
A^iBwer:  That  point  is  refused."  (6)  In  refusing  to  affirm 
defendant's  second  point,  which  point  and  answer  are  as  fol- 
lows: "2.  That  the  uncontradicted  evidence  shows  that  the 
plaintiff,  Thomas  H.  Hankey,  assented  and  encouraged  the  de- 
fendant in  the  laying  of  said  line,  and  furnished  material  for 
iissisting  in  laying  the  same,  and  that  under  such  circumstances 
no  trespass  has  been  proven  in  laying  and  maintaining  said  line, 
and  the  plaintiff  is  not  entitled  to  recover  any  damages  there- 
for. Answer :  That  point  is  refused,  but  we  say  to  you  that  the 
evidence  on  the  part  of  the  defendant  was  that  there  was  no 
objection  made  by  this  man,  and  that  they  hired  him  to  haul 
wood  to  make  fires  for  the  purpose  of  preparing  the  pipe  for 
'  laying,  and  that  he  was  present  when  they  were  doing  it  and 
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did  not  make  any  protest.     The  plaintiff  himself  testified  that 
he  never  gave  any  consent  and  he  does  not  remember  whether 
he  made  any  objection  or  not,  but  his  recollection  is  that  he 
did  object."     (7)  In  its  general  charge  to  the  jury  in  the  fol- 
lowing sentence :  "  He  (the  plaintiff)  has  also  stated  to  you 
the  number  of  telephone  poles  that  were  put  up,  ten  or  eleven, 
I  believe,  and  the  number  of  trees  that  were  trimmed  or  pruned 
by  the  employees  of  the  company  and  the  fences  and  the  incon- 
venience he  is  put  to  by  reason  of  the  pipe  line  not  being 
covered  in  certain  places ;  and  he  fixes  that  damage  at  $150." 
(8)  In  its  general  charge  to  the  jury  as  f oUows  :  "  The  next  wit- 
ness that  is  called  on  the  part  of  the  plaintiff  is  a  Mr.  Helfrich, 
A.  J.  Helfrich.    He  testifies  as  to  the  fact  of  the  line  being  laid 
along  this  road,  and  where  some  portion  of  it  was  bare  and  uncov- 
ered ;  also  as  to  the  telephone  poles  and  as  to  the  trees,  he  was 
not  cognizant  of  how  many  trees  there  were  trimmed  or  cut ;  and 
he  also  testifies  as  to  the  obstruction  of  the  drain  because  of  the 
pipe  and  the  flowing  of  water  over  this  man's  lot  near  his  house. 
He  fixes  the  damage  at  $200 ;  he  first  states  that  $150  would 
be  a  low  amount;  then  being  interrogated  further  as  to  lus 
opinion  as  to  the  matter  he  says  $200,"     (9)  In  its  general 
charge  to  the  jury  as  follows  :  ''  Mr.  Schreckengost  testifies  that 
he  did  not  see  or  could  not  see  that  the  land  was  damaged  any 
by  reason  of  the  line  going  through  it.     You  will  remember  on 
cross-examination  he  testified  that  he  obtained  fifty  cents  per 
rod  for  the  line  going  through  his  land.    That  has  nothing  to  do 
— the  question  of  his  statement  of  that  fact  has  notliing  to  do 
with  yonr  fixing  the  amount  of  damage  that  Mr.  Hankey  is 
entitled  to,  if  entitled  to  any,  for  this  line  going  through  his 
land.     It  is  only  given  in  evidence  to  affect  the  credibility  of 
his  testimony  as  to  stating  that  Mr.  Hankey  had  not  received 
any  injury  by  reason  of  the  line  going  through  his  land," 
(10)  In  its  general  charge  to  the  jury  in  the  following  sentence: 
"  If  he  did  that,  why  then  your  verdict  must  be  for  the  defend- 
ant.    If  he  did  not,  then  you  go  further  and  take  up  the  testi- 
n)ony  and  ascertain  what  damages  he  has  sustained  to  his  land 
by  reason  of  their  occupying  it  by  the  pipe  line  and  the  tele- 
phone poles,  and  what  cUimage  they  did  to  his  trees  or  fences, 
and  that  you  will  ascertain  from  the  evidence." 
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Orr  BuffinfftoHy  for  appellant. 

W.  D.  Patton^  for  appellee. 

Opinion  by  Wiokham,  J.,  July  23, 1897 : 

In  the  summer  of  1895  the  defendant,  a  corporation  entitled 
to  exercise  the  right  of  eminent  domain,  laid  an  eight  inch  gas 
pipe  in  and  on  a  public  road  passing  through  the  plaintiff's 
farm,  and  also  constructed  a  telephone  line  along  the  same 
liighway. 

No  bond  was  tendered  the  plaintiff,  nor  was  any  attempt 
made  to  agree  with  him  as  to  the  damages.  He  was  fully  aware 
of  what  was  being  done  by  the  defendant,  and  made  no  active 
attempt  to  stay  the  work,  by  bill  in  equity  or  otherwise.  He 
is  therefore  estopped  from  depriving  the  defendant  of  the  ease- 
ment it  acquired,  but  is  clearly  entitled  to  compensation,  through 
a  common-law  action,  for  all  the  injuries  he  has  sustained  in- 
cluding those  resulting  from  the  permanent  occupancy  of  his 
land.  This  right  results  from  Art.  XVI.,  sec.  8,  of  the  consti- 
tution of  1874,  and  has  been  enforced  by  numerous  decisions 
of  our  Supreme  Court. 

"In  such  a  case  as  this  the  damages  should  be  determined 
on  similar  principles  as  govern  in  proceedings  under  the  general 
railroad  laws  where  land  is  taken,  injured  or  destroyed  by  flie 
company,  and  the  parties  are  unable  to  agree  as  to  the  amount 
of  damages.  It  would  be  grievous  to  the  parties,  certainly 
grievous  to  one  or  the  other,  if  the  damages  could  not  be  finally 
settled  in  one  action : "  P.  &  L.  E.  R.  R.  Co.  v.  Jones,  111  Pa. 
204;  O'Brien  v.  R.  R.  Co.,  119  Pa.  184.  See  also  the  very 
recent  case  of  Thompson  v.  The  Citizens  Traction  Co.,  181 
Pa.  131.  The  exceptional  rule  as  to  the  measure  of  damages 
applied  in  Jones  v.  R.  R.  Co.,  151  Pa.  30,  does  not  govern  the 
present  case.  In  the  case  just  cited  the  only  injuries  for  which 
the  plaintiff  was  held  entitled  to  recover,  were  the  deprivation 
of  air  and  light  caused  by  building  a  bridge  above  and  across  a 
city  street,  the  abutments  of  the  structure  being  on  the  defend- 
ant's own  land.  Here,  not  only  is  there  an  actual  taking  and 
occupation  of  the  surface  and  subsoil  of  a  portion  of  the  plain- 
tiff's rural  land,  over  which  the  public  have  a  more  right  of 
way,  but  as  well  the  diversion  of  water  on  and  over  his  enclosed 
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ground,  mjury  to  his  fences,  destruction  of  trees,  and  obstruc- 
tion of  driveways  to  fields  by  the  gas  pipes.  We  therefore 
think  that  the  ordinary  well  known  rule,  namely,  to  allow  as 
damages  the  difference  between  the  market  value  of  the  land 
immediately  before  the  defendant's  entry  and  occupation  and 
the  value  immediately  thereafter  as  affected  by  the  defendant's 
entry,  acts  and  occupation,  is  the  one  applicable  in  the  present 
case :  Thompson  v.  The  Citizens  Traction  Co.,  supra. 

A  glance  at  the  evidence,  the  rulings  of  the  court  during  the 
trial,  and  the  charge  to  the  jury,  shows  that  the  case  was  tried 
from  beginning  to  end  on  a  wrong  theory  as  to  the  rights  of 
the  plaintiff  and  the  liability  of  the  defendant.  The  action  was 
treated  as  one  of  trespass  pure  and  simple,  in  which  damages 
were  to  be  recovered  only  up  to  the  date  of  the  bringing  of  the 
suit;  and  the  measure  of  damages  to  which  the  attention  of  the 
jury  was  directed  was  that  applicable  to  an  ordinary  action  of 
trespass.  It  was  the  duty  of  the  court  without  being  asked,  to 
instruct  the  jury,  at  least  in  a  general  way,  as  to  the  true  meas- 
ure of  damages,  or  at  any  rate  not  to  even  indirectly  suggest  an 
incorrect  one. 

In  view  of  the  fact  that  the  permanent  occupation  of  and 
injuries  to  the  plaintiff's  land  were  largely  excluded  from  the 
consideration  of  the  jury,  and  also  considering  that  no  second 
action  could  be  sustained,  it  may  be  seriously  doubted  whether 
the  appellant  has  been  really  injured,  that  is,  whether  the  com- 
pensation awarded  was  not  less  than  would  have  been  given  if 
the  court  had  laid  down  the  correct  rule.  Under  the  circum- 
stances however,  this  is  a  matter  with  which  we  have  nothing 
to  do,  and  we  are  therefore  constrained  to  reverse. 

We  need  not  discuss  the  assignments  of  error  in  detail,  but 
will  add  that,  at  the  next  trial,  damages  should  not  be  specifi- 
cally allowed,  as  was  done  in  tiie  first,  for  things  which  are 
merely  elements  in  working  out  the  problem  as  to  how  far,  if 
at  all,  the  farm  has  been  depreciated  in  value.  It  may  be  said 
further,  that  tests  not  employed  in  the  trial  already  had,  will 
have  to  be  used  in  determining  the  competency  and  qualifica- 
tions of  witnesses  called  on  to  testify  to  the  matter  of  damages. 

Judgment  reversed  and  venire  facias  de  novo  awarded. 
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John  Thompson,  who  sues  for  himself  and  for  the  School 
District  of  Buffalo  Township,  Washington  Co.,  Pa.,  v. 
John  Preston,  J.  B.  Akin,  Appellants,  and  Joseph  W. 
Craig. 

Rules  Justifying  appeals  from  a  magistraU  on  summary  conviciions,  or 
suUs  for  penalty. 

An  appeal  from  the  judgment  of  a  magistrate  for  a  penalty,  or  on  a  sum- 
mary eonviclion,  should  not  be  allowed,  save  for  cause  shown,  and  to 
ascertain  the  cause  alleged,  reference  must  be  had  to  the  petition  pre- 
sented below,  and  the  appellate  court  cannot  go  outside  the  petition  and 
deal  with  the  case  as  though  it  had  originated  on  a  cei*tiorari  to  the  magis- 
trate. 

Ordinarily  an  appeal  from  the  magistrate  ought  not  to  be  permitted,  if 
the  party  desinug  it  has  had  an  opportunity  fully  and  fairly  to  present  his 
case  before  the  raagisti'ate  unless  a  doubtful  legal  question  is  involved  or 
there  is  something  to  indicate  oppression,  corruption  or  disregard  of  law 
on  the  pait  of  the  magistrate,  or  after-discovered  evidence,  which  would 
justify  a  new  trial  under  the  well-known  rules  relating  to  new  tiials. 

Absence  of  material  witnesses  is  not  a  sufficient  cause  for  allowance  of 
an  appeal,  it  not  being  intimated  that  a  continuance  was  asked  for  and 
refused. 

Appeals— Appellate  jurisdiction. 

As  the  omnium  gatherum,  now  entitled  an  appeal,  includes  the  appellate 
proceedings,  formerly  divided  into  three  classes — writs  of  error,  certioi-arl 
and  appeals — the  appellate  court  is  required  to  examine  each  case  and 
determine  how  far,  and  in  what  manner,  it  will  take  cognizance  of  it. 

Appeals— Jurisdiction  of  Supreme  and  Superior  Courts, 
The  jurisdiction  of  the  Superior  Court  is  limited  to  cases  of  a  certain 
character,  which  were  reviewable  in  the  Supreme  Court  before  tlie  pass- 
age of  the  Act  of  June  24,  1895,  P.  L.  212.  If  the  Supreme  Couit  could 
have  acted  properly  on  any  case,  if  brought  before  it  in  any  of  the  ways 
mentioned,  then  the  Superior  Couit  has  the  same  right  where  such  case 
conies  before  it  generally,  on  appeal. 

Appeal— Befu^cU  of  appeal  from  a  justice  of  peace. 

The  Supreme  Court,  and  hence  the  Superior  Court,  has  jurisdiction,  on 
certiorari,  of  the  refusal  of  the  court  below  of  an  application  for  the  allow- 
ance of  an  appeal  from  the  judgment  of  a  justice  of  the  peace. 

Argued  April  21, 1897.  Appeal,  No.  164,  April  T.,  1897, 
by  defendants,  from  order  of  C.  P.  Washington  Co.,  August  T., 
1896,  No.  114,  refusing  leave  to  appeal  nunc  pro  tunc  from 


Digitized  by  LjOOQIC 


THOMPSON  V.  PRESTON.  155 

1897.]  Statement  of  Facts — Opinion  of  Coui-t  below. 

judgment  of  magistrate.    Before  Rice,  P.  J.,  Willard,  Wick- 
ham,  Beaver,  Reeder,  Orlady  and  Smith,  J  J.    Affirmed. 

Rule  to  strike  off  an  appeal  and  application  for  leave  to  appeal 
nunc  pro  tunc.    Before  Taylor,  J. 

The  following  facts  appear  from  the  opinion  of  the  court 
below: 

Hearing  on  rule  to  show  cause  why  the  appeals  taken  by  the 
defendants  from  the  judgments  entered  for  a  penalty,  by  D.  M. 
Donehoo,  Esq.,  a  justice  of  the  peace,  should  not  be  stricken  off, 
as  improvidently  entered,  for  the  reason  that  the  judgments  of 
the  justice  were  rendered  in  suits  for  a  penalty  from  which  au 
appeal  can  only  be  taken  upon  an  allowance  of  the  coui-t  of 
common  pleaa  upon  cause  shown  as  provided  in  the  Act  of 
April  17,  1876,  P.  L.  29,  and  sec.  14,  article  5,  of  the  constitu- 
tion, and  that  no  such  allowance  was  granted  m  the  above  cases. 
And  upon  petitions  filed  January  7,  1897,  for  an  allowance 
nunc  pro  tunc  in  said  cases,  in  case  the  appeals  taken  to  the 
common  pleas  under  the  Act  of  March  22,  1814,  6  Sm.  L.  182, 
be  stricken  off  by  the  court. 

Suits  were  brought  by  the  plaintiff  above  named,  Jolm  Thomp- 
son for  himself  and  the  school  board  of  Buffalo  township  to  the 
number  of  three  against  John  Preston,  J.  B.  Akin,  and  Joseph 
W.  Craig,  the  owners  and  opemtors  of  oil  wells  and  leases  on 
the  land  of  the  plaintiff,  before  D.  M.  Donehoo,  Esq.,  a  justice 
of  the  peace,  to  recover  the  penalty  in  each  suit  prescribed  by 
the  Act  of  June  10, 1881,  P.  L.  110,  for  violation  of  said  act. 

The  summonses  were  issued  on  April  11, 1896,  and  the  de- 
fendants John  Preston  and  J.  B.  Akin  were  served  in  all  three 
of  the  cases,  the  other  defendant  Joseph  W.  Craig  could  not  be 
found.  The  hearings  were  continued  from  time  to  time  by 
agreement  until  May  5, 1896,  at  which  date  the  cases  were  pro- 
ceeded in  to  a  hearing  by  the  justice  and  parties ;  plaintiff  and 
defendants  served  appeared  with  their  witnessess,  and  on  May  7, 
1896,  the  justice  publicly  entered  judgment  against  the  defend- 
ants, John  Preston  and  J.  B.  Akin  for  $200,  the  penalty  pro- 
vided in  said  act,  and  costs  in  each  case.  On  May  15, 1896, 
the  defendants  appeared  with  bail  and  entered  same,  and  took 
transcripts  of  appeal  which  were  filed  in  the  common  pleas 
July  27, 1896,  to  the  above  numbers  and  term. 
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The  plaintiff  moves  to  strike  off  these  appeals  from  the  records 
because  the  appeals  were  taken  under  the  act  of  March  22, 1814, 
and  not  entered  by  law  "  upon  allowance  of  the  appellate  court 
or  a  judge  thereof  upon  cause  shown,  as  provided  in  the  case 
of  appeals  on  suits  for  penalties  under  article  5,  sec.  14,  of  the 
constitution." 

In  the  applications  before  us  the  appellants  allege  in  two  of 
the  cases  that  they  have  not  abandoned  the  wells ;  that  at  some 
time  they  intend  to  drill  them  deeper,  and  in  the  other  case, 
that  the  well  was  plugged  when  the  casing  was  pulled.  We 
must  assume  that  any  and  every  defense  the  defendants  had  to 
these  allegations  of  the  plaintiffs  in  the  complaints,  were  set  up 
at  the  trial  before  the  justice,  and  that  his  findings  upon  which 
judgments  were  entered  were  based  entirely  upon  a  violation  of 
the  act  as  shown  by  the  weight  of  the  evidence. 

Errors  assigned  were  (1)  in  making  the  rule  to  strike  off  the 
appeal  absolut-e.  (2)  In  refusing  the  application  for  leave  to 
appeal  nunc  pro  tunc. 

David  Sterrett  and  Jno.  C .  Bane^  for  appellant. — Hence  in  a 
suit  for  a  penalty,  an  appeal  was  allowed  nunc  pro  tunc  where 
such  allowance  became  necessary  to  prevent  palpable  injustice 
when  a  delay  of  three  years  had  occurred.  Lesh  v.  Turnpike 
Co.,  3  Lack  Jur.  69. 

It  is  clear  that  the  act  of  1876  leaves  the  power  of  the  court 
of  common  pleas  or  judge  thereof  in  allowing  an  appeal  in  a 
suit  for  a  penalty  unrestricted  by  any  formal  requirements  or 
time  limits :  Com.  v.  McCann,  174  Pa.  19. 

H.  M,  Dougan^  with  him  Todd  ^  Wiley^  for  appellee. 

Opinion  by  Wickham,  J.,  July  23, 1897 : 

The  defendants  are  met  at  the  threshold  of  this  court  by  a 
motion  to  quash  their  appeal.  The  reason  assigned  is  that  the 
Act  of  April  17, 1876,  P.  L.  29  under  which  the  application  to 
the  court  below  was  made  for  the  allowance  of  the  appeal  from 
the  judgment  of  the  justice  of  the  peace,  gives  no  appeal  from 
the  order  of  the  court  refusing  the  application. 

This  is  quite  true,  and  if  we  were  required  to  look  at  the  case 
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as  here  on  appeal  or  writ  of  error,  technically  so  called,  we  would 
be  without  jurisdiction.  But  as  everything  that  comes  to  this 
court  for  review  is  brought  up  by  a  general  proceeding  called 
an  appeal,  a  sort  of  omnium  gatherum  which  includes  the  ap- 
pellate proceedings,  formerly  divided  into  three  classes,  namely, 
writs  of  error,  certiorari,  and  appeals,  we  are  required  to  ex- 
amine each  case  and  determine  how  far,  and  in  what  manner, 
we  shall  take  cognizance  of  it.  Oui*  jurisdiction  is  limited  by 
section  7  of  the  Act  of  June  24, 1895,  P.  L.  212,  to  cases  of  a 
certain  character,  which  were  reviewable  in  the  Supreme  Court, 
before  the  passage  of  that  act.  If  the  latter  tribunal  could  have 
properly  acted  on  this  case,  if  brought  before  it  in  any  one  of 
the  tluree  ways  mentioned,  we  have  the  same  right  when  it 
comes  befoi'e  us  generally  on  appeal. 

It  cannot  be  doubted,  that  it  might  have  been  reviewed  in 
the  Supreme  Court  on  certiorari.  As  was  said  in  appeal  of 
Commissioners  of  Northampton  County,  57  Pa.  452,  "  The  gen- 
eral rule  is  that  where  a  new  jurisdiction  is  created  by  statute, 
and  the  court  or  judge  exercising  it  proceeds  in  a  summary 
method  or  in  a  new  course,  different  from  the  common  law,  a 
certiorari  lies."  We  deem  it  our  duty  therefore  to  hear  and 
decide  the  case  as  if  it  had  been  brought  before  us  by  certiorari. 
The  decision  in  Commonwealth  v.  Eichenberg,  140  Pa.  158, 
cited  in  support  of  the  motion  to  quash,  when  properly  viewed, 
tends  to  sustain  our  jurisdiction,  to  the  extent  already  indicated, 
rather  than  to  deny  it. 

But  an  examination  of  the  record  satisfies  us  that  we  cannot 
aid  the  appellants.  An  appeal  from  the  judgment  of  a  magis- 
trate for  a  penalty,  or  in  a  summary  conviction,  should  not  be 
allowed  save  for  cause  shown :  McGuire  v.  Shenandoah,  109 
Pa.  613 ;  Commonwealth  v.  Eichenberg,  supra.  To  ascertain 
the  cause  alleged,  reference  must  be  had  to  the  petition  pre- 
sented to  the  court  below :  Commonwealth  v.  Menjou,  174  Pa. 
25,  and  we  cannot  go  outside  the  petition  and  deal  with  the 
case,  as  though  it  had  originated  on  a  certiorari  to  the  magis- 
trate. Ordinarily  an  appeal  should  not  be  permitted,  if  the 
party  desiring  it  has  had  an  opportunity  to  fully  and  fairly  pre- 
sent his  ease  before  the  magistrate,  unless  a  doubtful  legal  ques- 
tion is  involved,  or  there  is  something  to  indicate  oppression, 
corruption  or  disregard  of  law  on  the  part  of  the  magistrate,  oi 
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after-discovered  evidence  which  would  justify  a  new  trial,  under 
the  well-known  rules  relating  to  new  trials  for  that  cause. 
Neither  art.  V.,  sec.  14  of  the  constitution,  nor  the  act  of  1876, 
which  was  passed  to  cany  it  into  effect,  contemplates  that  an 
appeal  shall  be  aUowed  merely  because  the  party  desiring  it  is 
dissatisfied  with  the  result  of  the  trial  before  the  magistrate,  as 
is  the  case  with  most  defeated  litigants,  and  cheers  himself  with 
hopes  of  better  success  in  the  next  encounter. 

In  the  present  case  the  petition,  when  analyzed,  shows  no 
better  reasons  than  the  above,  coupled  with  the  allegation  tliat 
two  of  the  appellants'  witnesses  were  in  an  adjoining  state,  at 
the  time  of  the  trial,  and  that  their  personal  attendance  could 
not  be  had.  It  is  not  intimated  that  the  trial  was  not  in  every 
respect  fair  and  legal,  nor  is  it  averred  that  the  justice  was 
asked  for  a  continuance  of  tiie  cause  until  the  appellants  could 
obtain  the  presence  or  the  depositions  of  the  absent  witnesses. 
Had  they  asked  for  time,  wherein  to  do  either,  doubtless  it 
would  have  been  granted  them;  and  if  refused  it  is  safe  to  as- 
sume that  the  court  of  common  pleas  would  have  allowed  the  ap- 
peal. They  did  not  choose  to  ask  for  indulgence,  but  deliberately 
went  to  trial.  We  cannot  say  that  the  court  below  was  guilty 
of  an  abuse  of  discretion,  in  refusing  the  appellants'  application. 

The  order  of  l^e  court  below  is  affirmed  at  the  costs  of  the 
appellants. 


John  Thompson  who  sues  for  himself  and  for  the  School 
District  of  Buffalo  Township,  Washington  Co.,  Pa.  v. 
John  Preston,  J,  B.  Akin,  Joseph  W.  Craig,  Appellants. 

Argued  April  21, 1897.  Appeal,  No.  163,  April  T.,  1897,  by 
defendants  from  order  of  C.  P.  Washington  Co.,  Aug.  T.,  1896, 
No.  113,  refusing  leave  to  appeal  nunc  pro  tunc  from  judgment 
of  magistrate.  Before  Rice,  P.  J.,  Willard,  Wickham, 
Beayeb,  Reedeb,  Oblady  and  Smith,  JJ.    Affirmed. 

Opinion  by  Wickham,  J.,  July  23, 1897 : 

This  case  is  governed  by  the  decision  in  John  Thompson  who 
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sues,  etc.,  v.  John  Preston  et  al.,  No.  164,  April  term,  1897,  this 
day  handed  down. 

The  order  of  the  court  below  is  affirmed  at  the  costs  of  the 
appellants. 


John  Thompson,  who  sues  for  himself  and  for  the  School 
District  of  Buffalo  Township,  Washington  Co.,  Pa.  v. 
John  Preston,  J.  B.  Akin,  Joseph  W.  Craig,  Appellants. 

Argued  AprU  21, 1897.  Appeal  No.  165,  April  T.,  1897,  by 
defendants  from  order  of  C.  P.  Washington  Co.,  Aug.T.,  1896, 
No.  115,  refusing  leave  to  appeal  nunc  pro  tunc,  from  judg- 
ment of  magistrate.  Before  Rice,  P.  J.,  Willaed,  Wickham, 
Beaver,  Reedee,  Oblady  and  Smith,  JJ.    Affirmed. 

Opinion  by  Wickham,  J.,  July  23, 1897: 

This  case  is  governed  by  the  decision,  this  day  handed  down 
in  John  Thompson  who  sues,  etc.  v.  John  Preston  et  al.  No.  164, 
April  term,  1897. 

The  order  of  the  court  below  is  affirmed  at  the  costs  of  the 
appellants. 


Frederick  Hays,  Appellant,  v.  Cumberland  County. 

Vagrants— Constables^  fees— SicUtUes^Repeal  of. 

The  Act  of  May  23, 1893,  P.  L.  117,  repealed  .all  local  and  general  laws 
prescribing  the  amounts  chargeable  by  justices  and  constables  as  fees  for 
services  therein  mentioned. 

The  special  Act  of  Api-il  21,  1866,  P.  L.  1099,  was  repealed  by  the  Act 
of  May  8,  1876,  P.  L.  154:  Cumberland  Co.  v.  Boyd,  113  Pa.  62. 

A  constable  is  entitled  to  fees  for  arrest  and  commitment  of  vagrants 
as  prescribed  by  the  act  of  1893,  and  these  fees  are  payable  by  the  county. 

ConstiluUonal  law— Arrest  of  vagrants— Act  of  1876. 
The  part  of  the  Act  of  May  8,  1876,  P.  L.  164,  which  requires  the  con- 
stables^ fees  to  be  paid  by  the  county  is  constitutional. 

Argued  March  10, 1897.  Appeal,  No.  7,  March  T.,  1897,  by 
plaintiff,  from  judgment  of  C.  P.  Cumberland  Co.,  in  favor  of 
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the  defendant,  on  case  stated.  Before  Rice,  P.  J.,  Willabd, 
WicKHAM,  Beaver,  Reedeb,  Oblady  and  Smith,  JJ.  Re- 
versed, 

Case  stated.    Before  E.  W.  BroDLB,  P.  J. 

It  appears  from  the  case  stated  that  the  phiintiff,  a  constable 
for  the  borough  of  Carlisle,  Cumberland  Co.,  had  made  five 
arrests  of  vagrants,  upon  which  commitments  were  made  on 
which  was  claimed  75  cents  for  each  arrest  and  tl.OO  for  each 
commitment ;  that  the  above  arrests  and  commitments  were 
legally  and  properly  made  in  accordance  with  the  law. 

If  the  coui*t  be  of  the  opinion  that  the  plaintiff  is  entitled  to 
recover  from  defendant  75  cents  for  each  arrest  without  war- 
rant and  $1.00  for  each  commitment,  then  judgment  to  be 
entered  in  favor  of  the  plaintiff  and  against  the  defendant  for 
tlie  sum  of  eight  and  ,7^  dollars  (*8.75). 

If  the  court  be  of  the  opinion  that  the  plaintiff  is  entitled  to 
recover  from  the  defendant  the  sum  of  25  cents  for  each  arrest 
and  commitment,  then  judgment  to  be  entered  in  favor  of  the 
plaintiff  and  against  the  defendant  for  one  and  -fj^  dollars 
(«1.25). 

If  tlie  court  be  of  the  opinion  that  the  plaintiff  is  entitled  to 
recover  from  the  defendant  no  fees  for  making  the  said  arrests, 
then  judgment  to  be  entered  in  favor  of  the  defendant — costs 
to  follow  the  suit. 

Either  party  reserving  the  right  to  sue  out  a  certiorari,  writ 
of  error  or  appeal  from  the  judgment  of  the  court. 

Judgment  for  defendant  on  case  stated.    Plaintiff  appealed. 

Error  assigned  was  entry  of  judgment  in  favor  of  defendant 
and  against  plaintiff  on  case  stated. 

Geo,  Edward  Mills^  for  appellant. 

R.  W.  WoodSy  with  him  Chester  C.  Bashore^  for  appellee. 

Opinion  by  Wickham,  J.,  July  23, 1897 : 

By  the  special  Act  of  April  21, 1866,  P.  L.  1099,  it  was  pro- 
vided that  Cumberland  county  should  not  be  liable  for  any  fees 
for  the  arrest  or  commitment  of  any  vagrant  or  intoxicated 
person. 
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So  the  law  stood^  as  to  that  county,  until  the  passage  of  the 
general  Act  of  May  8, 1876,  P.  L.  154,  entitled,  "An  act  to 
define  and  suppress  vagrancy."  This  act  made  it  the  duty  of 
every  constable  and  police  officer  in  the  state,  to  arrest  on  notice 
or  on  his  own  view  all  vagrants,  and  provides  that  a  wilful 
refusal  to  make  such  arrest  in  any  case  shall  subject  the  officer 
to  a  penalty  of  f  10.00.  It  also  provides,  "  that  for  each  arrest, 
hearing,  or  commitment  made  under  this  act,  there  shall  be  paid 
out  of  the  county  treasury  to  the  committing  magistrate  and 
ofiicer  making  such  arrest  or  commitment,  the  same  fees  and 
mileage,  as  now  provided  by  law,  for  like  services  in  other  cases 
of  arrest,  hearing  and  commitment." 

The  Act  of  May  3, 1878,  P.  L.  40,  changed  the  fees  of  the 
committing  magistrate  and  arresting  officer  and  reduced  to  fS.OO 
the  penalty  to  be  imposed  on  the  latter  in  case  of  refusal  to 
arrest.  Later,  by  the  Act  of  May  19, 1879,  P.  L.  64,  the  fees 
of  constables,  for  all  services  in  and  about  the  arrest  and  com- 
mitment of  a  vagrant,  were  fixed  at  25  cents.  By  the  Act  of 
May  23, 1893,  P.  L.  117,  the  fee  of  a  constable,  for  arresting  a 
vagrant  and  taking  him  before  a  magistrate,  is  fixed  at  75  cents, 
and  $1.00  ]&  allowed  for  conveying  him  to  jail,  on  mittimus  or 
warrant. 

It  has  been  repeatedly  held,  that  the  latter  act  repealed  all 
local  and  general  laws  prescribing  the  amounts  chargeable  by 
justices  and  constables  as  fees,  for  the  services  therein  mentioned : 
Fenner  v.  Luzerne  County,  167  Pa.  632 ;  Fraim  v.  Lancaster 
County,  171  Pa.  436 ;  Lyons  v.  Means,  1  Pa.  Superior  Ct.  608. 
It  is  clear,  therefore,  that  if  the  appellant  is  entitled  to  any  fees 
from  the  county,  for  his  services  in  connection  with  the  arrest 
and  commitment  of  the  vagrants,  mentioned  in  the  case  stated, 
he  must  be  paid  at  the  rates  fixed  by  the  act  of  1893. 

In  County  of  Cumberland  v.  Boyd  et  al.,  113  Pa.  52,  decided 
in  1886,  it  was  held  that  the  special  act  of  1866  was  repealed 
by  the  vagrant  act  of  1876.  This  case  has  not  been  referred  to 
by  the  counsel  on  either  side,  and  probably  was  overlooked,  for 
the  reason  that  its  syllabus  fails  to  call  attention  to  that  part  of 
the  decision  relating  to  the  repeal.  An  examination,  however, 
of  the  second  assignment  of  error  and  the  manner  in  which  it 
and  the  other  assignments  were  disposed  of,  in  the  first  sentence 
of  the  opinion  of  the  Supreme  Court,  makes  the  matter  plain. 
Vol.  V— 11 
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But,  if  it  were  left  doubtful,  we  could  not  avoid  reaching  a  sim- 
ilar conclusion.  The  act  of  1876  provided  a  general  system  of 
dealing  with  the  vagrant  class.  It  applies  to  the  whole  com- 
monwealth, requires  every  constable  in  the  state,  under  pain  of 
forfeiture,  to  arrest  vagrants ;  directs  that  each  officer  shall  be 
paid  for  his  services  out  of  the  county  treasury,  and  expressly 
repeals  all  acts  inconsistent  therewith.  It  is  hard  to  imagine 
that  the  legislature  intended  that  the  constables  of  Cumberland 
county  should  perform  their  work  for  nothing,  which  would  be 
the  case  unless  the  county  paid  their  fees,  and  that  like  officers, 
elsewhere  in  the  state,  should  be  compensated. 

As  to  the  constitutionality  of  that  part  of  the  act  of  1876, 
which  requires  fees  to  be  paid  out  of  the  county  treasury,  a 
question  not  raised  in  County  of  Cumberland  v.  Boyd,  supra^ 
we  cannot  accept  the  view  which  controlled  the  learned  judge 
of  the  court  below.  To  "  suppress  vagrancy  "  the  law  must  be 
enforced ;  to  enforce  the  law  the  proper  officers  must  arrest,  try, 
convict,  and  commit  the  vagrants,  and  it  is  needful  that  these 
officers  shall  be  paid  for  their  services.  The  compensation  clause 
is  therefore  germane  to  the  subject-matter,  announced  by  the 
title  of  the  act ;  indeed,  it  may  be  said  to  be  a  necessary  detail. 
The  title  of  the  license  law  of  May  13, 1887,  P.  L.  108,  is,  "  An 
act  to  restrain  and  regulate  the  sale  of  vinous,  spirituous,  malt 
or  brewed  liquors  or  any  admixtures  thereof."  No  mention  is 
made  therein  of  licenses,  duties  of  district  attorneys  and  con- 
stables, fees  to  be  paid  mercantile  appraisers,  amounts  to  be  paid 
for  licenses,  treasurers'  commissions,  penalties  to  be  imposed  for 
perjury  by  applicants,  or  for  illegal  selling,  violation  of  duty  by 
officials,  or  the  like,  and  yet  in  Commonwealth  v.  Sellers,  130 
Pa.  32,  the  Supreme  Court  say :  "  There  is  not  a  single  section, 
or  clause  of  any  section  in  the  act,  that  it  is  not  clearly  germane 
to  the  subject  expressed  in  its  title." 

The  law  being  plain,  the  apprehended  unfortunate  pecuniary 
consequences  that  may  result  to  the  public,  if  officers  are  allowed 
fees  for  doing  their  duty  under  the  vagrant  act,  on  which  the 
learned  counsel  for  the  appellee  lays  some  stress,  cannot  be  per- 
mitted to  influence  our  decision.  It  is  not  out  of  place  to  re- 
mark, however,  that  if  the  custodians  of  vagrants  will  comply 
with  their  plain  duty,  under  the  act  of  1876,  by  making  able- 
bodied  vagabonds,  who  cause  themselves  to  be  committed  to 
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prison,  work  eight  to  ten  hours  daily,  compelling  them  to  shift 
stone  piles  in  Uie  jail  yard,  if  nothing  else  offers,  the  number  of 
lazy  nomads  seeking  the  hospitality  of  our  jails  will  soon  be  few 
indeed. 

The  judgment  of  the  court  below  is  reversed  and  judgment 
is  now  entered  in  favor  of  the  plaintiff,  and  against  the  defend- 
ant, for  $8.75,  the  amount  mentioned  in  the  first  of  the  several 
stipulations,  relating  to  judgment,  contained  in  the  case  stated. 


Eli  6.  Suter,  Appellant,  v.  William  Findley  with  notice 
to  Catharine  E.  Findley,  Terre-Tenant. 

Judgment — Revival  of— Terre-tenarU— Notice, 

When  the  deed  of  a  terre-tenant  is  on  record  at  the  time  of  an  attempted 
reAival  of  a  judgment,  the  scire  facias  to  revive  most  name  him  as  a  teiTe- 
tenant,  otherwise  the  lien  will  be  lost  in  five  jeara  from  the  rendition  of 
the  judopuent  sought  to  be  revived.  The  same  result  will  follow,  the 
deed  being  on  record,  if  the  revival  is  attempted  by  an  amicable  scire 
facias  which  the  terre-tenant  has  not  signed. 

Argued  April  20, 1897.  Appeal,  No.  142,  April  Term,  1897, 
by  plaintiff,  from  judgment  of  C.  P.  Westmoreland  County, 
May  Term,  1896,  No.  275,  non  obstante  veredicto.  Before 
Rice,  P.  J.,  Willabd,  Wickham,  Beaver,  Rbedeb,  Orlady 
and  Smith,  J  J,    Affirmed. 

Sci.  fa.  sur  judgment.    Before  Doty,  P.  J. 

It  appears  from  the  record  that  judgment  was  entered  by 
E.  C.  Suter  against  Wm.  F.  Findley,  May  6, 1890,  On  April  2, 
1891,  a  deed  is  recorded  for  the  land  bound  by  this  judgment 
from  Wm.  F.  Findley  to  C.  E.  Findley,  his  wife.  The  judg- 
ment  was  revived  by  amicable  scire  facias  March  2, 1895,  by 
Wm.  F.  Findley,  defendant,  and  E.  C.  Suter,  plaintiff,  and  an 
alias  scire  facias  with  notice  to  Catherine  E.  Findley,  terre-ten- 
ant was  issued  November  13, 1895  on  the  same  judgment. 

The  court  directed  a  verdict  for  the  plaintiff,  reserving  the 
question  of  law  whether  an  alias  sci.  fa.  was  issued  in  time. 
Afterward  the  court  entered  judgment  for  the  terre-tenant  non 
obstante  veredicto.    Plaintiff  appealed. 
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Error  assigned  was  entry  of  judgment  for  the  terre-tenant 
non  obstante  veredicto. 

Jno.  E.  Kunkle^  with  hira  Edward  E.  Rabbins^  for  appellant.— 
The  facts  show  that  the  original  judgment  was  i-egularly  re- 
vived between  the  original  parties,  and  that  the  scire  facias 
wherein  Catherine  E.  Findley  is  named  as  terre-tenant  was  is- 
sued within  five  years  from  the  date  of  the  recording  of  her 
deed. 

This  complies  strictly  with  the  Act  of  April  16, 1849,  P.  L. 
663. 

Prior  to  the  act  of  1849,  "  The  limitation  of  five  years  com- 
menced to  run  in  favor  of  the  terre-tenant  from  the  date  of  entry 
on  revival  of  the  judgment  whether  he  was  in  possession  of  the 
land  or  not,  and  whether  his  deed  was  recorded  or  not.  The 
judgment  creditor  had  no  certain  means  of  knowing  as  to  whether 
there  had  been  a  grant  by  the  debtor  of  the  land  bound  by  the 
lien  of  his  judgment  to  a  third  party."  To  remedy  this  the  act 
of  April  16,  1849,  was  passed :  Wetmore  v.  Wetmore,  155  Pa. 
507. 

Since  the  act  of  1849,  a  revival  of  the  judgment  against  the 
original  debtor  will  bind  the  terre-tenant  unless  he  has  put  his 
deed  on  record,  or  is  in  actual  possession  of  the  land,  and  his 
right  to  notice  commences  only  from  the  date  of  such  record,  or 
the  time  of  such  possession :  Porter  v.  Hitchcock,  98  Pa.  625 ; 
Wetmore  v.  Wetmore,  155  Pa.  512 ;  Lyon  v.  Cleveland,  170 
Pa.  611. 

Prior  to  the  act  of  1849  it  was  decided  that  a  judgment  may 
be  revived  against  terre-tenants  at  any  time  within  the  period  of 
five  years,  notwithstanding  there  may  have  been  an  intermediate 
revival  by  scire  facias  without  notice  to  the  terre-tenant :  Fursht 
V.  Overdeer,  3  W.  &  S.  470 ;  Lytic  v.  Smyser,  10  Pa.  381. 

The  act  of  1849  was  obviously  passed  to  meet  the  case  of  Arm- 
strong's Appeal,  5  W.  &  S.  852 ;  wherein  it  was  held  that  under 
the  act  of  1827,  the  terre-tenant  must  be  made  a  party  to  the 
revival  of  the  judgment,  though  his  deed  was  not  on  record : 
Porter  v.  Hitchcock,  98  Pa.  625. 

All  the  decisions  of  the  Supreme  Court  recognize  the  validity 
of  the  act  of  1849,  and  they  have  applied  it  to  the  cases  as  they 
came  up  as  late  as  in  1895. 
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The  evident  purpose  of  the  act  of  1887  was  to  place  the 
names  of  the  terre-tenant  upon  the  record  by  the  issuing  of  the 
scire  facias  so  that  the  notice  would  be  sufficient  thereon  to  all 
parties.     It  did  not  affect  the  act  of  1849  in  any  way. 

The  act  of  1887  being  a  supplement  of  the  act  of  1827  does 
not  repeal  the  acts  which  were  passed  by  the  legislature  m  the 
period  between  1827  and  1887,  as  has  been  stated  by  the  court 
m  the  case  of  Searight's  Estate,  163  Pa.  210. 

These  separate  acts  of  assembly  go  to  make  up  one  separate 
and  distinct  system  for  the  revival  of  judgments.  All  can  be 
construed  together  and  stand.  The  provisions  of  the  act  of 
1849  and  the  act  of  1887  are  not  conflicting  in  any  particular. 

Denna  C.  Ogden^  with  him  Q,  Dallas  Albert^  for  appellee. — 
In  Porter  v.  Hitchcock,  98  Pa.  625,  we  have  a  perfect  illustra- 
tion of  the  revival  of  a  lien  against  a  judgment  debtor  as  it 
affects  his  alienor  and  terre-tenant  when  the  adversary  writ  of 
scire  facias  is  resorted  to,  and  an  alias  is  issued  after  five  years 
to  bring  in  the  terre-tenant. 

While  in  Baum  v.  Custer,  22  W.  N.  C.  145,  we  have  as  per- 
fect an  illustration  when  only  an  amicable  agreement  is  entered 
into  by  the  defendant  alone.  The  first  bound  the  land  of  the 
terre-tenant,  the  second  did  not.  I  have  searched  all  the  au- 
thorities with  great  care  and  find  nothing  in  conflict  with  this 
distinction.  The  learned  counsel  for  the  appellant  altogether 
mistakes  the  act  of  1849.  What  was  the  old  law?  What  was 
the  mischief  ?     And  what  was  the  remedy  ? 

The  old  law  is  found  in  the  acts  of  1798  and  1827.  The  mis- 
chief was  discovered  in  Armstrong's  Appeal,  6  W.  &  S.  352, 
where  the  judgment  creditor  lost  his  lien  without  any  means  of 
knowing  that  the  terre-tenant  had  any  rights  upon  the  land,  the 
terre-tenant  neither  residing  on  the  land  nor  having  his  deed 
recorded. 

The  remedy  was  the  Act  of  April  16, 1849,  P.  L.  663 :  Buck's 
Appeal,  100  Pa.  109;  Armington  v.  Rau,  100  Pa.  165 ;  Mein- 
weiser  v.  Hains,  110  Pa.  472;  Lyon  v.  Cleveland,  170  Pa.  611. 

Now,  then,  in  the  case  at  bar,  the  right  of  seizure  was  lost  on 
the  6th  day  of  May,  1895,  and  no  alias  issued  on  November  13, 
1895,  could  possibly  revive  this  right  against  another  owner. 

In  Wetmore  v.  Wetmore,  155  Pa.  512, 1  want  to  draw  the 


Digitized  by  VjOOQIC 


166  SUTER  V.  FINDLEY. 

Arguments — Opinion  of  the  Court.  [5  Pa.  Superior  Ct 

attention  of  the  court  to  the  close  parallel  between  the  facts  in 
this  case  and  Baum  v.  Custer,  22  W.  N.  C.  146. 

Another  insurmountable  obstacle  stands  in  the  way  of  this 
plaintiff  undertaking  to  bind  the  land  in  the  hands  of  the  terre- 
tenant,  and  that  is  the  Act  of  June  1, 1887,  P.  L.  289 :  8  Trick- 
ett  on  Liens,  810,  311. 

Opinion  by  Wickham,  J.,  July  23, 1897  : 

In  Yerkes  v.  Richards  et  al.,  170  Pa.  346,  a  point  reserved, 
in  the  language  of  the  one  before  us  in  the  present  case  was 
condemned.  There,  however,  the  validity  of  the  point  was 
questioned  by  a  specification  of  error.  Here  the  matter  has  not 
been  assigned  for  error,  nor  argued,  hence  we  need  give  it  no 
further  attention,  and  will  pass  to  the  only  question  raised. 

Judgment  was  entered  against  William  F.  Findley,  on  May  6, 
1890,  and  was  revived,  as  against  him  only,  on  March  2,  1895, 
by  amicable  scire  facias.  The  land  bound  by  the  original  judg- 
ment had  been  previously  conveyed  by  the  defendant  to  his 
wife,  Catharine  E.  Findley,  by  deed  dated  December  20,  1890, 
acknowledged  March  6, 1891,  and  recorded  April  2, 1891.  On 
November  18,  1895,  an  alias  scire  facias  was  issued  on  the 
original  judgment,  with  notice  to  Mrs.  Findley  who  contends 
that  as  to  her  the  proceeding  to  revive  came  too  late,  and  that 
therefore  she  holds  the  land  discharged  from  the  lien  of  the 
judgment  against  her  husband.  Her  view  was  adopted  and 
enforced  by  the  court  below,  in  entering  judgment  on  the  re- 
served question. 

The  Act  of  June  1,  1887,  P.  L.  289,  provides  that  no  pro- 
ceeding shall  be  available  to  continue  the  lien  of  a  judgment 
"against  a  terre-tenant,  whose  deed  for  the  land  bound  by  the 
said  judgment  has  been  recorded,  except  by  agreement  in 
writing,  signed  by  said  terre-tenant,  and  entered  on  the  proper 
lien  docket,  or  the  terre-tenant  or  terre-tenants  be  named  as 
such  in  the  original  scire  facias."  This  language  means  that 
the  judgment  creditor  cannot,  as  formerly  disregard,  perhaps  for 
years,  the  existence  of  a  purchaser  from  the  defendant  under  a 
recorded  deed.  Such  a  purchaser  having  done  all  that  is  neces- 
sary to  give  notice  of  his  title  has  now  the  right  to  insist  that 
when  the  judgment  is  revived,  either  by  an  agreement  be- 
tween the  plaintiff  and  the  defendant  alone,  or  by  a  scire  facias 
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wherein  he  is  not  named,  that  the  land  he  bought  is  not  to  be 
held  or  pursued,  as  before  the  passage  of  the  act,  for  the  pay- 
ment of  the  defendant's  debt.  The  words  of  the  act  are  not 
susceptible  of  any  other  reasonable  construction.  In  3  Trickett 
on  Liens,  312,  the  view  of  the  author,  which  we  ai'e  satisfied 
indicates  the  general  practice  since  the  act  was  passed,  is  thus 
summed  up :  "  When  the  deed  of  the  terre-tenant  is  on  record 
at  the  time  of  attempted  revival,  the  scire  facias  to  revive  must 
name  him  as  a  terre-tenant,  otherwise  the  lien  will  be  lost  in 
five  years  from  the  rendition  of  the  judgment  sought  to  be  re- 
vived. The  same  result  will  follow,  the  deed  being  on  record, 
if  the  revival  is  attempted  by  an  amicable  scire  facias  which  the 
terre-tenant  has  not  signed."  This  rule  is  sufficiently  recog- 
nized in  Lyon  v.  Cleveland,  170  Pa.  611,  the  last  case  on  tlie 
subject,  although  a  general  expression  in  the  opinion,  con- 
sidered apart  from  the  context  and  the  facts,  might  seem  to 
indicate  that  the  judgment  may,  after  revival  against  the  de- 
fendant alone,  and  at  any  time  within  five  years  from  and  after 
the  recording  of  the  terre-tenant's  deed,  bring  in  the  teire- 
tenant.  That  he  has,  under  the  Act  of  April  16,  1849,  P.  L. 
663,  five  years  after  the  recording  of  the  deed,  or  taking  posses- 
sion by  the  purchaser,  to  revive  his  judgment  against  the  latter 
is  true,  but  that  he  can,  when  so  re^'iving  it,  skip  a  terre-tenant 
whose  deed  is  on  record  and  proceed  against  him  later,  is  not 
now  the  law.    To  so  hold  would  nullify  the  act  of  1887. 

The  practice  made  mandatory  by  that  act  is  convenient,  will 
often  prevent  a  multiplicity  of  needless  suits,  enables  terre-ten- 
ants to  discover  earlier  than  formerly  whether  the  judgment 
creditor  intends  to  hold  the  land  conveyed,  and  works  no  real 
hardship  to  anyone. 

In  Baum  v.  Custer,  22  W.  N.  C.  145,  decided  soon  after  the 
passage  of  the  act  of  1887,  and  evidently  without  any  reference 
thereto,  it  was  held  that  there  was  and  always  had  been  an 
important  distinction  between  reviving  a  judgment  amicably  by 
agreement  filed,  and  by  issuing  a  scire  facias  for  that  purpose. 
The  plaintifiE  and  defendant,  in  that  case,  within  the  statutory 
five  years  revived  the  judgment  by  agreement.  Between  six 
and  seven  years  after  the  entry  of  the  original  judgment,  and 
two  or  three  years  after  the  terre-tenants  had  purchased  and 
recorded  their  deed,  an  alias  scire  facias  was  issued  against  them. 
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It  was  held  too  late,  and  that  the  land  was  freed  from  the  lien 
at  the  end  of  five  yeara  from  the  entry  of  the  original  judgment. 
It  was  conceded  that  had  the  revival  been  accomplished  through 
a  writ  of  scire  facias  the  alias  would  have  been  in  time.  As 
said  before,  this  decision  was  based  on  the  law  as  it  stood  prior 
to  the  passage  of  the  act  of  1887.  That  act  makes  still  more 
hopeless  the  plaintiff's  contention.  It  will  be  observed  that  in 
all  essential  respects  the  facts  in  the  case  of  Baum  v.  Custer  are 
similar  to  those  of  the  present  case. 

We  agree  with  the  conclusion  reached  by  the  learned  judge 
of  the  court  below. 

Judgment  affirmed. 


William  McGonnigle  v.  Robert  D.  McGonnigle,  Appel- 
lant. 

Actions — CorUribtUionfor  paymeni  of  bond  and  mortgage — Cause  of  ac- 
tion. 

In  an  action  for  contribution,  not  founded  directly  on  eitiier  the  bond  or 
mortgage,  but  on  a  payment  which  satisfied  both,  the  plaintiff  is  consid- 
ered as  standing  in  the  creditor's  place  and  entitled  to  the  benefit  of  all 
bis  rights  and  securities. 

Contribution— Plaintiff's  statement— Cause  of  action— Practice,  C,  P. 

A  good  cause  of  action  is  sot  out  in  a  suit  for  contribution  where  tlie 
statement  shows,  (1)  that  the  indebtedness  was  secured  primarily  by  the 
bond  given  by  the  mortgagors  and  wherein  all  were  liable ;  (2)  that  the 
mortgage  was  given  as  f uither  security  for  the  same  debt ;  (3)  that  the 
plaintiff,  to  save  himself  from  loss,  was  forced  to  pay  the  whole  amount 
secured  by  tlie  mortgage,  thus  in  effect  paying  the  debt  due  from  himself 
and  his  co-obligors  on  the  bond ;  (4)  that,  by  reason  of  having  so  paid  out 
his  money  he  is  entitled  to  contribution  from  the  defendant. 

Practice,  C.  P,—Oeneral  demurrer  to  statement — Act  of  1887. 

Where  a  statement,  taken  as  a  whole,  shows  a  good  cause  of  action,  and 
the  defendant,  instead  of  demuning  specially  or  objecting  in  some  other 
allowable  way,  to  a  formal  defect,  rests  his  defense  exclusively  on  other 
matters,  he  cannot  be  heaixl  in  the  appellate  couit  to  object  to  the  judg- 
ment for  such  a  defect.  This  old  and  familiar  principle  was  not  abro- 
gated by  the  Act  of  1887,  P.  L.  271. 

Practice,  C,   P, — Statement — Neglect  to  set  out  copy  of  instrumefU — 
Waiver  by  defendant. 
The  Act  of  May  25,  1887,  P.  L.  271,  provides  that  the  concise  statement, 
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required  thereby,  shall  be  accompanied  by  a  copy  of  the  instrument  sued 
upon.  This  requirement  is  imperative  if  the  defendant  chooses  to  insist 
thereon  ;  but,  if  the  statement,  taken  as  a  whole,  shows  a  good  cause  of 
action,  and  if  tlie  defendant  neglects  to  denmr  specially,  and  rests  his  de- 
fense wholly  on  other  matters,  he  cannot  be  heard  in  the  appellate  court  to 
object  to  the  judgment  for  such  defect. 

ContrilnUion — Special  request  to  pay  not  essenlial. 

In  an  action  for  contribution,  it  is  no  defense  that  the  defendant  did  not 
ask  the  plaintiff  to  pay  the  common  creditor,  or  that  the  plaintiff^s  motive 
in  paying  the  money  was  to  save  himself  fix>m  loss. 

Argued  April  12,  1897.  AppeaJ,  No.  11,  April  T.,  1897,  by 
defendant,  from  judgment  of  C.  t*.  No.  2,  Allegheny  Co.,  Jan.  T., 
1896,  No.  488,  on  demurrer.  Before  Rice,  P.  J.,  Willabd, 
WiCKHAM,  Beaver,  Rbedee,  Orlady  and  Smith,  J  J.  Af- 
firmed. 

Demurrer  to  plaintiffs  statement  in  assumpsit.  Before 
Whitb,  J. 

The  facts  appear  from  the  plaintiff's  statement  and  the  de- 
murrer, which  are  set  out  below. 

Statement  of  plaintiff's  demand,  made  under  the  provisions 
of  tiie  act  of  assembly  of  May  26,  1887. 

The  above  action  is  brought  to  recover  the  amount  of  $238.12, 
with  interest  thereon  from  April  5,  1894,  being  the  one  fifth 
part  of  $1,190.61,  paid  by  plaintiff  on  April  5,  1894  (through 
his  attorney,  C.  Hasbrouck,  Esq.),  to  the  sheriff  of  said  county, 
in  full  of  debt,  interest  and  costs  on  levari  facias  No.  233,  April 
term,  1894. 

For  that  whereas  the  said  William  McGonnigle,  Robert  D. 
McGonnigle,  Sarah  A.  McGonnigle,  Marshall  McGonnigle  and 
George  M.  McGonnigle,  in  all  five  in  number,  gave  their  joint 
bond  and  mortgage  to  Valentine  Baker,  dated  February  10, 
1887,  and  which  mortgage  was  recorded  April  6,  1887,  in  the 
recorder's  office  of  Allegheny  county  aforesaid,  in  mortgage 
book,  volume  388,  page  640,  on  the  real  estate  in  said  mortage 
described,  for  the  payment  of  $1,000  on  December  6, 1889,  with 
interest  thereon  from  December  6,  1886,  on  which  mortgage  a 
scire  facias  and  alias  scire  facias  was  issued  at  No»  268,  Janu- 
ary term,  1894,  in  the  court  of  common  pleas  No.  2  of  Alle- 
gheny county,  in  which  judgment  was  obtained  against  the  said 
William  McGonnigle,  Robert  D.  McGonnigle,  Samh  A.  Mc- 
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Gonnigle,  and  Marshall  McGonnigle  administrators  of  said 
George  M.  McGonnigle,  then  deceased,  for  the  sum  of  $1,114.74, 
on  which  judgment  a  levari  facias  was  issued  at  No.  233,  April 
term,  1894,  on  which  the  real  estate  described  in  said  mortgage 
and  writs  of  scire  facias  and  levari  facias  was  advertised  by  the 
sheriff  for  sale  on  the  2d  day  of  April,  1894,  and  then  adjourned 
to  the  6th  of  April,  1894. 

And  William  McGonnigle,  the  plaintiff  in  this  case,  being  one 
of  the  five  defendants  in  said  judgment  and  execution  thereon, 
in  order  to  prevent  a  sale  of  said  real  estate  by  the  sheriff,  and 
great  damage  and  loss  thereby,  as  well  to  this  plaintiff  as  also 
to  the  said  Sarah  A.  McGonnigle,  his  mother,  the  said  real  estate 
being  of  great  value,  was  obliged  to  pay,  and  did  pay  on  April  5, 
1894,  to  the  sheriff  the  said  sum  of  *1,190.61,  in  full  of  the  debt, 
interest  and  cost  on  said  execution. 

Whereby,  and  by  reason  thereof  the  said  Robert  D.  McGon- 
nigle, then  and  there  became  indebted,  and  liable  to  pay  to  the 
said  William  McGonnigle,  the  plaintiff,  the  one  fifth  part  of 
said  sum  of  $1,190.61,  to  wit :  the  said  sum  of  $288.12,  with  law- 
ful interest  thereon  from  the  said  6th  day  of  April,  1894,  above 
demanded ;  and  which  amount,  to  wit,  $238.12  is  justly  due  and 
payable  to  William  McGonnigle,  the  plaintiff,  by  the  said  Rob- 
ert D.  McGonnigle,  the  defendant,  together  with  interest  thereon 
from  the  5th  day  of  April,  1894,  as  aforesaid. 

And  now,  to  wit :  December  17,  1895,  comes  the  defendant 
by  his  attorney,  J.  H.  Beal,  and  demurs  to  the  whole  of  the 
plaintiff's  statement  in  the  above  case,  and  assigns  the  follow- 
ing reasons : 

1.  The  said  statement  does  not  set  forth  any  facts,  showing 
a  cause  of  action  in  the  plaintiff,  against  the  defendant. 

2.  There  is  no  averment  in  the  said  statement  that  this  de- 
fendant was  the  owner  of,  or  in  any  wise  interested  in,  the  land 
covered  by  said  mortgage  or  any  part  thereof,  at  the  date  of  said 
payment  by  the  plaintiff. 

8.  There  is  no  averment  that  said  payment  was  made  in 
relief  of  this  defendant  or  of  any  property  owned  by  him. 

The  court  entered  judgment  for  the  plaintiff  on  the  demurrer 
against  the  defendant  for  one  fifth  the  amount  paid  by  the  plain- 
tiff, with  interest  thereon,  to  wit :  for  $266.68.  Defendant  ap- 
pealed. 
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Errorn  assiffned  were  (1)  In  not  sustaining  the  demun'er  and 
entering  judgment  for  plaintiff,  reciting  same.  (2)  In  not  sus- 
taining the  demurrer  and  entering  judgment  for  the  defendant 
thereon. 

J.  H.  Beat,  with  him  W.  B.  Rodgers^  for  appellant. — The  the- 
ory of  the  case  is  not  suggested  by  the  statement.  The  plain- 
tiff's case  as  set  out  there,  is  based  wholly  on  the  payment  of 
the  mortgage.  The  conclusive  answer,  however,  is  that  the 
procedure  Act  of  May  25,  1887,  P.  L.  271,  provides  that  the 
plaintifTs  statement  in  the  action  of  assumpsit  "  Shall  be  accom- 
panied by  copies  of  all  notes,  contracts,  book  entries,  .... 
upon  which  the  plaintiff's  claim  is  founded."  Our  rule  of  court 
is  still  more  explicit  and  requires  the  plaintiff  to  attach  to  his 
statement  a  copy  of  any  written  instrument  upon  which  his  suit 
is  founded. 

C.  Hasbrouck^  for  appellee. — ^If  two  are  jointly  indebted  by 
bond  and  one  pays  all  he  may  have  assumpsit  against  the  other 
for  his  proportion ;  this  generally :  Craig  v.  Craig,  8  Rawle's 
Reports,  471. 

Opinion  by  Wickham,  J.,  July  28, 1897: 

The  plaintiff  and  four  others,  including  the  defendant,  on 
February  10, 1887,  gave  their  joint  bond  and  mortgage  to  one 
Valentine  Baker  to  secure  the  payment  of  $1,000,  on  December  5, 
1889,  with  interest  on  said  debt  from  December  6, 1886.  In 
1894  judgment  was  obtained  on  the  mortgage  against  the  plain- 
tiff and  three  others  of  the  mortgagors  and  the  administrator  of 
the  fifth.  The  real  estate  mortgaged  was  then  advertised  for 
sale,  on  levari  facias,  and  on  April  5, 1894,  the  plaintiff,  to  pre- 
vent a  sale  and  sacrifice  of  said  real  estate,  paid  the  amount  due 
on  the  execution.  He  now  seeks,  through  this  action,  to  com- 
pel the  defendant  to  contribute  his  proportionate  share  of  the 
money  so  paid. 

The  defendant  demurs  to  the  plaintifiTs  statement  of  claim  for 
the  following  reasons :  ^^1.  The  said  statement  does  not  set  forth 
any  fact  showing  a  cause  of  action  in  the  plaintiff  against  the 
defendant.  2.  There  is  no  averment  in  the  said  statement  that 
this  defendant  was  the  owner  of,  or  in  any  wise  interested  in. 
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the  land  covered  by  said  mortgage,  or  any  part  thereof,  at  the 
date  of  said  payment  by  the  plaintiff.  3.  There  was  no  aver- 
ment that  said  payment  was  made  in  relief  of  this  defendant,  or 
of  any  property  owned  by  him." 

The  statement  of  claim  makes  the  mortgage  part  of  itself,  by 
due  reference  thereto.  The  mortgage  very  fully  recites  the 
bond,  and  the  plaintiff  claims  to  recover,  not  merely  because  he 
paid  the  mortgage,  but  for  the  reason  that  he  paid  the  debt,  for 
which  he  and  the  defendant  were  jointly  liable  on  both  the  bond 
and  mortgage.  The  payment  of  the  latter  was  ipso  facto  pay- 
ment of  the  former.  The  plaintiff  was  therefore  entitled  to 
have  the  bond  delivered  up  to  him,  and  presumably  received  it 
This  suit  might  have  been  based  en  the  liquidation  of  the  bond 
alone,  and  the  manner  of  its  payment,  namely,  the  satisfaction 
of  the  mortgage,  would  not  need  to  have  been  mentioned  at  all, 
but  might  be  reserved  and  used  as  evidence.  The  two  instru- 
ments were  security  for  the  same  debt,  and  the  plaintiff,  hav- 
ing paid  one,  necessarily  paid  the  other.  This  is  an  inference 
of  law  resulting  from  the  facts  set  out  in  the  statement. 

The  defendant,  however,  wants  us  to  treat  the  case  as  though 
the  plaintiff  were  only  claiming  an  equity  of  subrogation  to  the 
creditors'  rights  under  the  mortgage.  This  is  a  mistaken  view 
of  the  matter.  The  action,  which  is  an  ordinary  one  for  con- 
tribution, is  not  founded  directly  on  either  the  bond  or  mort- 
gage, but  on  the  payment  which  satisfied  both.  The  plaintiff 
is  considered  as  standing  m  the  creditor's  place  and  entitled  to 
tiie  benefit  of  all  his  rights  and  securities.  The  statement  sub- 
stantially shows  first,  that  the  indebtedness  was  secured  prima- 
rily by  the  bond  given  by  all  the  mortgagors  and  whereon  all 
were  liable ;  second,  that  the  mortgage  was  given  as  further 
security  f r)r  the  same  debt ;  third,  that  the  plaintiff  to  save  him- 
self from  loss  was  forced  to  pay  the  whole  amount  secured  by 
the  mortgage,  thus  in  effect  paying  the  debt  due  from  himself 
and  his  co-obligors  on  the  bond,  and  lastly,  that  by  reason  of 
having  so  paid  out  his  money  he  is  entitled  to  contribution  from 
the  defendant.  What  more  is  necessary  to  evince  a  demand 
founded  on  law  and  justice  ?  The  bond  being  overdue,  had  the 
plaintiff  paid  it  directly  and  even  without  suit,  his  right  to  con- 
tribution, in  the  absence  of  facts  set  up  by  the  aflBdavit  of 
defense  or  plea,  to  relieve  the  defendant,  would  be  undeniable. 
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What  matters  it  that  he  satisfied  the  bond  indirectly  by  paying 
the  mortgage  after  it  was  sued  on?  In  either  case  his  act 
resulted  in  the  payment  of  the  defendant's  debt,  as  well  as  his 
own,  and  his  right  to  reimbursement  should  follow,  the  payment 
of  the  debt  being  the  broad  foundation  of  that  right. 

From  what  has  already  been  said  it  will  appear  that  the  rea- 
sons for  demurrer  are  untenable.  Instead  of  its  being  true  that 
the  statement  "  does  not  set  forth  any  facts  showing  a  cause  of 
action,"  the  facts  are  amply  suflScient  to  sustain  the  judgment. 

The  defendant's  objection,  which  appears  nowhere  except  in 
the  argument,  that  no  literal  copy  of  the  bond  accompanies  the 
plaintifPs  statement,  should  have  been  specially  assigned  as  a 
ground  of  demurrer.  The  Act  of  May  25,  1887,  P.  L.  271,  pro- 
vides that  the  declaration  in  an  action  of  assumpsit  shall  con- 
sist of  a  concise  statement  of  the  plaintiff's  demand,  which  shall 
be  accompanied  by  copies  of  the  notes,  contracts,  etc.,  upon 
which  the  claim  is  founded,  and  each  of  these  requirements  is 
imperative,  if  the  defendant  chooses  to  insist  thereon.  As  Mr. 
Chief  Justice  Stebrbtt  remarks  in  Acme  Mfg.  Co.  v.  Reed, 
181  Pa.  882,  "without  the  defendant's  consent,"  the  averments 
of  the  statement  cannot  be  accepted  as  the  legal  equivalent  of 
the  "  copy  "  or  "  copies  "  required  by  the  act. 

But  if  the  statement  taken  as  a  whole  shows  a  good  cause  of 
action,  and  the  defendant  instead  of  demurring  specially  or  ob- 
jecting in  some  other  allowable  way,  to  a  formal  defect,  rests 
his  defense  exclusively  on  other  matters,  he  cannot  be  heard  in 
the  appellate  court  to  object  to  the  judgment  for  such  a  defect. 
This  old  and  familiar  principle  was  not  abrogated  by  the  act  of 
1887  and  it  is  as  fully  applicable  to  pleadings  under  the  act  as 
it  was  to  pleadings  at  common  law.  It  was  applied  in  New- 
bold  V.  Pennock,  154  Pa.  591  and  impliedly  recognized  in  Acme 
Mfg.  Co.  V.  Reed,  supra,  as  appears  by  the  above  brief  quotation 
from  the  opinion  in  that  case.  See  also  Applegate  v.  Cohn  and 
Berger,  1  Pa.  Superior  Ct.  174.  Any  other  rule  would  pro- 
mote delays  and  unfair  practices  and  be  out  of  harmony  with 
reason. 

Of  course,  it  is  not  to  be  expected  that  the  defendant's  **  con- 
sent" shall  be  formally  reduced  to  writing  and  filed.  It  may 
be  inferred  from  what  he  does  or  fails  to  do.  In  Newbold  v. 
Pennock,  supra,  taking  defense  on  the  merits  alone  was  held  to 
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be  a  waiver  of  the  right  to  object,  after  judgment,  to  a  state- 
ment that  fell  short  of  the  requirements  of  the  act  of  1887.  So 
in  the  present  case,  failure  to  object  by  demurrer,  suggestion  or 
affidavit  of  defense,  to  the  absence  of  a  copy  of  the  bond,  and 
resting  the  defense  solely  on  other  matters,  is  conclusive,  at 
this  stage  of  the  proceedings,  that  the  defendant  waived  his  right 
to  object.  It  would  be  otherwise  if  the  statement  showed  no 
cause  of  action,  were  so  defective,  as  to  be  open  to  a  general  de- 
murrer, or  to  furnish  ground,  after  verdict,  for  a  motion  in  arrest 
of  judgment.  "  A  general  demurrer  lies  only  for  defects  of  sub- 
stance, a  special  demurrer  only  for  defects  of  form,  and  adds  to 
the  terms  of  the  general  demurrer  a  specification  of  the  partic- 
ular ground  of  exception.  Thus  if  a  defective  title  be  alleged, 
it  is  a  fault  in  substance  for  which  the  party  may  demur  gener- 
ally, but  if  a  title  be  defectively  stated  it  is  only  a  fault  in  form 
which  must  be  specially  assigned  for  cause  of  demurrer.  And 
under  the  statute  of  4  and  5  Anne,  ch.  16,  unless  imperfections, 
omissions,  defects  and  other  matter  of  like  nature  be  specially 
and  particularly  set  down  and  shown  for  cause  of  demun*er,  the 
court  shall  give  judgment  according  to  the  very  right  of  the 
cause  without  regarding  the  said  imperfections,"  etc. :  Saunders 
P.  &  E.  p.  950 :  Commonwealth  v.  The  Cross  Cut  Railroad  Co., 
53  Pa.  62. 

The  substance  of  the  bond  fully  appears  in  the  mortgage, 
which  by  reference  is  made  part  of  the  statement,  and  we  can- 
not say  that  the  omission  complained  of  is  fatal,  as  the  record 
stands.  What  was  intended  for  a  general  demurrer  alleges,  that 
the  statement  "does  not  set  forth  any  facts  showing  a  cause  of 
action  in  the  plaintiff  against  the  defendant."  The  truth  is 
that  the  statement,  while  it  may  fail  to  comply  with  one  of  the 
formal  provisions  of  the  act  of  1887,  and  therefore  perhaps  was 
open  to  objection  at  the  right  time,  alleges  as  said  before,  every 
material  fact  necessary  to  establish  the  defendant's  liability.  It 
would  be  undoubtedly  sufficient  on  motion  in  arrest  of  judg- 
ment, and  it  is  good  on  a  demurrer,  which  fails  to  specifically 
object  to  the  omission  now  complained  of  in  the  argument,  ad- 
mitting that  a  copy  of  the  bond  is  required  at  all,  in  an  action  of 
this  kind. 

The  learned  counsel  for  the  defendant,  in  arguing  that  there 
should  be  no  recovery,  because  the  defendant  did  not  ask  the 
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plaintiff  to  pay  the  common  creditor  and  that  the  plaintiff's 
main  motive  in  paying  the  money  was  to  save  himself  from 
loss,  overlook  the  principle  on  which  the  right  to  contribution 
rests.  The  plaintiff's  liability  for  the  whole  debt,  and  not  the 
defendant's  wishes  in  the  matter,  created  the  right  and  the  duty 
to  pay  it.  If  there  were  any  circumstances  of  peculiar  hardship 
to  the  plaintiff,  resulting  from  the  creditor's  election  of  remedy, 
as  it  is  alleged  in  the  statement  there  were,  these  would  cer- 
tainly not  detract  from  the  plaintiff's  equities.  It  illy  becomes 
his  indifferent  co-obligor  to  set  up  as  a  defense  the  fact,  that  the 
plaintiff  was  forced  to  pay  the  debt  of  both,  in  order  to  save  his, 
the  plaintiff's,  real  estate  from  being  sacrificed  at  a  judicial  sale. 

We  are  asked  in  behalf  of  the  defendant  to  assume,  because 
there  is  no  express  averment  in  the  statement  on  the  subject, 
that  he  had  no  interest  in  the  real  estate  which  he  joined  in 
mortgaging,  and  that  the  payment  of  the  mortgage  was  not  in 
his  relief.  The  natural  and  reasonable  presumption  in  a  case 
like  the  present  is  that  each  mortgagor  has  an  interest  in  the 
land,  which  continues  until  the  contrary  appears  or  is  at  least 
alleged.  If  he  has  none,  why  should  he  join  in  the  convey- 
ance ?  We  are  also  of  the  opinion  that  prima  facie  the  payment 
of  the  mortgage  debt  by  one  of  several  moitgiigors  is  for  the 
benefit  of  all.  These  related  presumptions  are  in  accord  with 
common  sense,  the  well  known  business  methods  of  mankind 
and  the  ordmary  results  of  human  action,  and  they  should  stand 
until  facts  are  averred  which  render  them  inapplicable.  If  in 
the  present  case  they  were  displaced  by  circumstances,  the  de- 
fendant could  and  should  have  set  up  such  circumstances  in  an 
affidavit  of  defense.  His  choosing  not  to  do  so  may  be  deemed 
as  conclusive  that  they  did  not  exist. 

Seeing  no  error  in  the  record,  the  judgment  is  affirmed. 

CONCXJBRING  OPINION  BY  SMITH,  J.,  July  23,  1897 : 
Under  the  procedure  act  of  1887,  section  3,  the  declaration, 
in  assumpsit  and  trespass,  ^^  shall  consist  of  a  concise  statement 
of  the  plaintiff's  demand,  as  provided  by  the  fifth  section  of  the 
act  of  March  21, 1806 ; "  that  is  to  say,  a  statement  of  the  de- 
mand "particularly  specifying  the  date  of  the  promise,  book 
account^  note,  bond,  penal  or  single  bill,  or  all  or  any  of  them, 
on  which  the  demand  is  founded,  and  the  whole  amount  that 
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he,  she  or  they  believe  is  justly  due  to  him,  her  or  them  from 
the  defendant"  In  actions  founded  on  notes,  contracts  or  book 
entries,  copies  of  these  must  accompany  the  declaration ;  in  ac- 
tions founded  on  the  record  of  any  court  within  the  county,  or 
involving  any  instrument  of  writing  recorded  in  the  county, 
"  a  particular  reference  "  to  such  record  is  sufiBcient  in  lieu  of 
a  copy. 

A  declaration  may  be  demurred  to  only  foi  lack  of  these  es- 
sentials. If  it  omits  any  requisite  of  the  right  to  recover,  it  falls 
short  of  a  statement  of  the  plaintiff's  demand.  If,  however,  it 
fully  exhibits  a  cause  of  action,  embracing  the  specifications  of 
date  and  amount  required  by  the  act  of  1806,  and  is  accompanied 
with  the  copies  of  notes,  etc.,  and  the  references  to  records,  re- 
quired by  the  act  of  1887,  nothing  more  is  necessary.  The  only 
question  here  is  whether  these  requirements  are  substantially 
met. 

The  declaration  sets  forth  that  five  persons  named,  including 
the  plaintiff  and  the  defendant,  gave  their  bond  and  mortgage, 
dated  Februarj'  10, 1887,  to  Valentine  Baker,  for  the  payment 
of  $1,000  on  December  6, 1889,  with  interest  from  December  5, 
1886  ;  that  this  debt  was  wholly  paid  by  the  plaintiff  on  April  5, 
1894 ;  that  one  fifth  thereof,  being  $238.12,  with  interest  from 
date  of  payment,  is  justly  due  from  the  defendant  to  the  plain- 
tiff ;  and  that  the  action  is  brought  to  recover  the  same.  Aside 
f  mm  the  question  whether  it  should  be  accompanied  with  a  copy 
of  the  bond,  it  exhibits  a  complete  cause  of  action,  both  at  com- 
mon law  and  under  the  statutory  provisions,  in  a  claim  for 
money  paid  for  the  use  of  the  defendant;  since  the  joint  obliga- 
tion which  it  avers  imports  the  right  to  contribution  on  which 
the  action  is  based. 

The  first  cause  assigned  for  demurrer  is  in  effect  but  a  gen- 
eral demurrer,  and  the  record  shows  nothing  sufficient  to  sustain 
it.  The  other  causes,  specially  assigned,  have  nothing  to  oper- 
ate on.  They  relate  to  the  omission  of  unnecessary  averments. 
It  m  not  material  whether  the  defendant  had  any  interest  in  the 
land  mortgaged,  or  whether  any  of  his  property  was  relieved  by 
the  payment  made  by  the  plaintiff.  It  is  sufficient  that  the  pay- 
ment relieved  him  from  further  liability  to  the  creditor.  Had 
the  mortgaged  property  belonged  wholly  to  the  plaintiff,  the 
situation  would  in  legal  effect  have  been  the  same  as  if  the 
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creditor,  instead  of  proceeding  on  the  mortgage,  had  recovered 
judgment  on  the  bond  and  levied  on  the  land  or  on  the  plain- 
tiiFs  personal  property ;  in  that  event  there  could  be  no  ques- 
tion of  the  plaintiff's  right,  on  payment  of  tlie  judgment,  to 
contribution  from  the  defendant.  The  recital,  in  the  declai-a- 
tion,  of  the  proceedings  that  led  to  payment,  is  unnecessary, 
and  may  be  treated  as  surplusage ;  it  is  no  more  than  a  state- 
ment of  the  evidence  by  which  payment  is  to  be  shown.  The 
only  essential  matter  is  the  fact  of  payment  by  the  plaintiff  of 
that  portion  of  the  debt  that  should  have  been  paid  by  the  de- 
fendant ;  whether  paid  witli  or  without  legal  process  is  imma- 
terial. 

It  is  by  no  means  clear  that,  under  the  procedure  act  of  1887, 
a  copy  of  the  bond  should  have  accompanied  the  declaration. 
There  are  sufficient  references  to  the  record  of  the  mortgage, 
and  of  the  judgment  recovered  thereon,  though  neither  of  these 
created  any  personal  liability  on  the  part  of  the  defendant.  It 
does  not  appear  that  the  bond  was  given  to  the  plaintiff  or  that 
it  was  held  by  him  when  the  action  was  brought,  and  though 
he  could  have  demanded  its  surrender  upon  payment  of  the 
debt,  yet  being  a  joint  obligation  its  possession  would  not  raise 
a  presumption  of  payment  of  the  whole  by  him :  Craig  v.  Craig, 
8  Ra\irle,  472.  The  action  is  not  founded  directly  on  the  bond, 
but  is  for  money  paid  to  the  defendant's  use,  and  is  based  on 
the  payment  made  by  the  plaintiff,  and  his  right  to  reimburse- 
ment by  the  defendant  to  the  extent  of  one  fifth  of  the  debt 
thus  paid.  The  bond  enters  into  the  case  only  collaterally,  as 
matter  of  inducement,  and  it  was  not  necessary,  in  pleading,  to 
make  profert  of  it.  As  to  specialties,  the  copy  required  by  the 
act  of  1887,  with  the  references  to  recorded  instruments  in  lieu 
of  a  copy,  may  be  viewed  as  equivalent  to  profert,  and  should 
perhaps  be  required  only  when  the  action  is  so  directly  founded 
on  the  originals  as,  indei)endently  of  the  statute,  to  require  pro- 
fert. But  since  the  absence  of  a  ccrpy  of  the  bond  in  this  case  is 
not  assigned  as  cause  for  demurrer,  it  is  unnecessary  to  decide 
the  questions  suggested  by  its  omission.  The  demurrer  was 
properly  overruled,  and  the  judgment  should  be  affirmed.  . 
Vol.  v— 12 
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William  McGonnigle  v.  Robert  D.  McGonnigle,  Admin- 
istrator of  George  M.  McGonnigle^  deceased^  Appel- 
lant. 

Argued  April  12, 1897.  Appeal,  No.  12,  April  T.,  1897,  by 
defendant,  from  judgment  of  C.  P.  No.  2,  Allegheny  Ck)., 
Jan.  T.,  1896,  No.  489,  on  demurrer.  Before  Rice,  P.  J.,  Wnr 
LABD,  WiCEHAM,  Beaveb,  Reedeb,  Oblady  and  Smith,  JJ. 
Affirmed. 

Opinion  by  Wickham,  J.,  July  23, 1897 : 

The  facts  of  this  case  being  similar  to  those  appearing  in  Wil- 
liam McGonnigle  v.  Robert  D.  McGonnigle,  No.  11,  April  terra, 
1897,  it  is  governed  by  the  decision  this  day  handed  down  in 
that  case. 

Judgment  affirmed. 


A.  W.  Galbraitb  t?.  Philadelphia  Company,  Appellant. 

Pipe  lines— Evidence— QucUificcUion  of  witnesses. 

A  witness  in  land  damage  cases  should  show  that  he  has  some  knowl- 
edge of  the  value  of  lands  in  the  neighborhood ;  having  that  he  should 
be  permitted  to  testify,  the  value  of  his  opinion  depending  upon  the  extent 
and  thoroughness  of  the  knowledge  he  is  shown  to  possess. 

Pipe  lines— Evidence — QualificcUion  of  witnesses. 

Witnesses  are  qualified  to  testify  in  questions  of  damages  by  pipe  line 
companies,  who  have  lived  near  the  land  affected,  who  have  been  ac- 
quainted with'it  for  many  years,  who  have  observed  the  pipe  line  and  in 
a  general  way  know  the  value  of  lands  in  the  neighborhood.  Such  per- 
sons are  competent  to  testify  a^  ordinary  witnesses,  not  as  experts. 

Argued  May  13, 1897.  Appeal,  No.  128,  April  T.,  1897,  by 
defondant,  from  judgment  of  C.  P.  Armstrong  Co.,  Sept.  T., 
1894,  No.  35,  on  verdict  for  plaintiff.  Before  RiCB,  P.  J.,  Wiii- 
LARD,  Wickham,  Beaveb,  Reedeb  and  Oblady,  JJ.  Af- 
firmed. 
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Appeal  from  award  of  viewers.    Before  Raybubn,  P.  J. 

It  appeared  from  the  record  and  the  evidence  that  this  case 
arose  from  proceedings  under  the  act  of  May  29, 1885,  to  assess 
damages  to  compensate  the  plaintiff  for  the  easement  imposed 
upon  his  farm  by  a  pipe  line  for  the  transportation  of  natural 
gas.  The  award  of  viewers  was  appealed  from.  The  judgment 
on  a  prior  verdict  was  reversed  by  the  appellate  court  in  Gal- 
braith  v.  Phila.  Co.,  reported  in  2  Pa.  Superior  Ct.  859. 

It  is  alleged  by  the  defendant  that  the  preliminary  questions 
and  answers  failed  to  show  a  knowledge  on  the  part  of  plain- 
tiff's witnesses  in  one  or  more  of  the  three  essentials  necessary 
.  to  qualify  them  to  base  an  estimate,  (1)  a  reasonable  knowledge 
of  the  premises  in  dispute,  including  the  location  of  the  pipe 
line;  (2)  a  knowledge  of  the  value  of  land  in  the  neighborhood, 
or  (3)  a  knowledge  of  the  effect  of  pipe  lines  upon  farming 
lands. 

Verdict  and  judgment  for  plaintiff  for  $650.  Defendant  ap- 
pealed. 

Errors  assigned  were  (1-3)  In  admitting  the  following  testi- 
mony of  witnesses  for  plaintiff,  under  objection  by  defendant : 

Herman  Schweitering  sworn,  examined  by  Mr.  Patton: 
"  Q.  Where  do  you  live  ?  A.  Freeport.  Q.  How  far  from  this 
property  of  Mr.  Galbraith?  A.  About  a  quarter  of  a  mile. 
Q.  How  long  have  you  known  it  ?  A.  For  thirty  years.  Q.  Do 
you  know  where  this  pipe  line  crosses  it?  A.  Yes,  sir.  Q. 
Have  you  been  along  it  since  the  pipe  line  has  gone  over  it? 
A.  Not  all  along  it,  I  just  saw  it  as  I  passed  along  the  road,  and 
in  beyond  the  house,  I  have  been  over  that.  Q.  Are  you  ac- 
quainted with  the  general  value  of  the  propertj;  in  the  neighbor- 
hood of  Mr.  Galbraith's  property?  A.  Well,  what  I  have  heard 
people  saying,  I  have  not  sold  any  myself.  Q.  Are  you  ac- 
quainted with  the  general  value  of  Mr.  Galbraith's  property 
there  ?  A.  Why,  I  have  heard  what  he  has  been  getting  for 
some  that  has  been  sold  off  of  it.  Q.  In  your  opinion  what 
damage  has  Mr.  Galbraith  suffered  by  the  depreciation  of  his 
land  by  reason  of  this  strip  that  has  been  appropriated  by  the 
gas  company  ?  " 

Mr.  Buffington :  That  is  objected  to  as  incompetent,  for  the 
reason  that  the  witness  has  not  shown  sufficient  knowledge  on 
which  to  base  an  estimate. 
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By  the  Court:  We  will  overrule  the  objection,  and  on  the 
request  of  the  defendant,  exception  allowed  and  sealed. 

"Q.  Now  just  state  Mr.  Schweitering.  A.  I  Would  con- 
'sider  it  a  damage  of  f  1,000." 

No  cross-examination. 

James  Stuart  sworn,  examined  by  Mr.  Patton:  "Q.  Mr. 
Stuart,  where  do  you  live?  A.  SouthBuffalo.  Q.  Howfarfrom 
the  property  of  Mr.  Galbraith  ?  A.  About  one  mile.  Q.  How 
long  have  you  known  his  property?  A.  Since — Well,  I  came 
into  that  country  in  January  9,  1867.  I  have  known  it  ever 
since,  partially  two  or  three  years  before  that.  Q.  Have  you 
seen  it  since  this  pipe  line  has  been  laid  over  it?  A.  I  have  by 
passing  along  the  road.  Q.  Are  you  acquainted  with  the  gen- 
eml  value  of  lands  in  the  neighborhood  in  which  Mr.  Galbraith^s 
property  is?  A.  Only  by  report,  reported  sales.  Q.  Are  you 
acquainted  with  the  general  value  of  his  lands — land  of  Gal* 
braith?  A.  I  am  pretty  well  acquainted  with  his  farm,  yes,  sir. 
Q.  In  your  opinion  what  damage  has  Mr.  Galbraith  suffered  in 
the  depreciation  of  his  land  by  reason  of  the  appropriation  of 
this  strip  for  gas  purposes  ?  " 

Mr.  Buffington :  The  question  is  objected  to  as  incompetent, 
the  witness  not  having  shown  sufficient  knowledge  to  base  an 
estimate. 

By  the  Court :  We  will  overrule  the  objection,  and  on  the 
request  of  the  defendant,  exception  allowed  and  sealed. 

"  Q.  Just  give  the  amount.  A.  Well,  I  could  fix  it — ^if  it 
was  my  own,  I  would  consider  it  was  worth  $1,000." 

Mr.  Buffington :  We  move  to  strike  out  the  answer. 

*'  Q.  Not  taking  into  account  it  being  your  own  ?  A.  I  would 
consider  it  would  depreciate  the  value  of  the  property. 
Q.  Whether  you  owned  it  or  whether  Mr.  Galbraith  owned  it  ? 
A.  Whoever  owned  it,  if  I  was  buying  it,  it  would  depreciate 
it  that  much." 

No  cross-examination. 

L.  W.  Patterson  sworn,  examined  by  Mr.  Patton : 

"  Q.  Mr.  Patterson,  where  do  you  live  ?  A.  I  live  down  in 
South  Buffalo  near  F/eeport  Q.  How  far  from  the  property 
of  Mr.  Galbraith?  A.  Well,  I  am  about  three  miles  south. 
Q.  Are  you  well  acquainted  with  that  property?  A.  Yes, 
sir.    Q.  How  long  have  you  known  it?    A.  Ever  since  I  can 
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mind.  Q.  About  what  is  your  age  ?  A.  I  will  be  69,  the  3d 
day  of  Aoril.  Q.  Have  you  seen  where  this  line  has  been  laid? 
A.  Yes,  sir.  Q.  State  wliether  or  not  there  were  any  holes 
or  depressions  in  it.  A.  Not  filled  level?  Q.  Yes,  sir.  A.  Oh, 
yes,  they  were  not  regular.  Q.  What  distance  was  it  you  could 
see  that,  how  far  distant  were  you  where  you  could  see  there 
were  holes  in  it?  A.  Right  along  the  line,  I  could  see  it  from 
the  road  too.  Q.  Mr.  Patterson,  are  you  acquainted  with  the 
value  of  the  lands  in  the  neighborhood  of  Mr.  Galbraith's? 
A.  Only  by  hearsay.  Q.  You  are  acquainted  in  tliat  way  by 
what  the  people  say  about  it  ?  A.  Well,  I  heard  the  piece  right 
adjoining  the  line  there  was  sold  less  than  a  quarter  of  an  acre 
for  $1,000." 

By  the  Court :  He  can  state  whether  he  is  acquainted  with 
the  value  of  lands  in  the  neighborhood. 

"  Q.  Mr.  Patterson,  what  would  you  say  the  damage  Mr.  Gal- 
braith  has  sustained  by  the  depreciation  of  the  value  of  his 
farm  as  a  whole  by  reason  of  the  entering  and  appropriation  of 
the  land  by  the  Gas  Company,  was  ?" 

Mr.  BuflSngton :  The  question  is  objected  to  as  incompetent, 
the  witness  not  having  shown  sufiBcient  knowledge  upon  which 
to  base  his  estimate. 

Mr.  Patton:  "Q.  Are  you  acquainted  with  the  value  of  the 
land  in  the  immediate  vicinity  of  this  piece  ?  A.  Why,  not  par- 
ticularly. Q.  Are  you  generally?  A.  Well,  now,  I  could  not 
say  I  was  down  there,  of  land,  only  what  I  have  heard. 
Q.  Well,  you  are  acquainted  with  it  that  way,  by  what  you 
have  heard?  A.  Yes,  sir.  Q.  Now,  will  you  state  whiit  the 
damage  was  ?  " 

Mr.  Bufflngton :  We  will  renew  our  objection. 

By  the  Court:  We  will  overrule  the  objection,  and  on  the 
request  of  the  defendant,  exception  allowed  and  sealed. 

^*  A.  I  could  not  put  it  less  than  $1000,  the  damage  to  the 
whole  farm." 

Orr  Buffinffton,  for  appellant. — As  to  the  competency  of  wit- 
ness cited  Michael  v.  Pipe  Line  Co.,  159  Pa.  99 ;  Railway  Co. 
V,  Vance,  115  Pa.  825. 

W.  2>.  Patton^  with  him  D.  L.  Nvlton^  for  appellee. — ^As  to 
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the  competency  of  the  evidence  cited,  Galbraith  v.  Phila.  Co., 
2  Pa.  Superior  Ct.  359;  Orr  v.  Gas  Co.,  2  Pa.  Superior  Ct 
401 ;  Raiboad  Co.  v.  Bunnell,  81  Pa.  414. 

Opinion  by  Wiokham,  J.,  July  23, 1897 : 

The  appellant's  assignments  of  error  relate  to  the  competency 
of  Herman  Schweitering,  James  Stuart  and  L.  W.  Patterson, 
to  testify  as  to  the  damages  caused  to  the  plaintiffs  land  by  the 
defendant's  pipe  line.  No  objections  were  made  to  the  form  of 
the  questions  put  to  the  witnesses. 

Schweitering  lived  about  a  quarter  of  a  mile  from  the  land 
affected,  had  been  acquainted  with  it  for  thirty  years,  had 
observed  the  pipe  line,  and  in  a  general  way  knew  the  value  of 
lands  in  the  neighborhood,  including  that  owned  by  the  plain- 
tiff. Stuart  lived  about  one  mile  from  the  plaintiff,  had  known 
the  farm  since  1867,  had  also  observed  the  pipe  line  and  had  a 
general  knowledge  of  the  value  of  said  lands.  Pattetson  had 
known  the  land  for  over  sixty  years,  had  examined  the  pipe 
line  not  only  from  the  public  road  but  as  well  on  the  ground, 
and  was  acquainted  with  the  general  value  of  the  lands  men- 
tioned. This  witness  also  had  personal  experience  with  gas 
lines  on  his  own  farm. 

Under  the  most  recent  decisions  of  our  Supreme  Court,  these 
persons  were  clearly  competent  to  testify  as  ordinary  witnesses, 
and  they  were  called  onl)^  as  such,  not  as  experts :  Struthers  v. 
R.  R.  Co.,  174  Pa.  291 ;  Lewis  v.  Water  Co.,  176  Pa.  230.  It 
is  true  that  they  were  not  particularly  asked  as  to  what  they 
knew  about  the  improvements  on  the  plaintiff's  land,  and  the 
effects  of  pipe  lines  on  the  farms.  But  was  it  necessary  under 
the  circumstances  of  this  case  to  interrogate  them  specially  in 
regard  to  these  matters  ?  Witnesses  of  the  most  ordinary  intel- 
ligence, who  have  been  acquainted  with  a  farm  in  their  neigh- 
borhood for  twenty,  thirty  and  sixty  years,  and  who  are  not 
blind,  may  well  be  assumed,  in  the  absence  of  any  admission  or 
intimation  on  their  part  to  the  contraiy,  to  be  aware  of  its  im- 
provements, the  character  of  its  soil  and  like  matters ;  and  if 
they  have  lived,  as  did  these  men,  in  the  immediate  vicinity  of 
gas  pipe  lines,  they  can  hardly  be  presumed  to  be  ignorant  of 
the  effect  of  such  lines  on  the  lands  through  which  they  pass. 
If  the  counsel  for  the  defense  doubted  that  the  witnesses  named 
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had  the  knowledge,  which  their  acquaintance  with  the  plaintifiTs 
farm  for  such  long  periods  and  their  residence  in  the  neighbor- 
hood, would  justify  the  inference  they  possessed,  he  might  have 
cross-examined  them  fully  in  regard  to  the  matter.  It  would 
be  unfair  to  the  court  below  and  to  the  plaintiff,  to  reverse 
merely  on  an  inference  that  these  witnesses  perhaps  may  have 
been  devoid  of  some  knowledge  of  details  which,  looking  at 
their  answers  to  the  questions  asked  and  their  environments, 
they  could  not  be  reasonably  supposed  to  lack.  As  to  their 
knowledge  of  values,  the  fact  that  it  was  derived  from  hearsay 
does  not  render  it  unavailable,  for  or  against  either  party  to  the 
suit.  A  moment's  reflection  will  show  that  most  of  the  knowl- 
edge  any  of  us  have,  or  can  have,  on  this  subject  comes  from  the 
same  source.  Buyers  and  sellers  do  not  usually  call  in  out- 
siders to  aid  them  in  their  bargaining.  Sales  of  lands,  as  well 
as  prices  asked  and  received,  are  generally  made  known  to 
those  not  directly  interested  by  the  common  talk  of  the  neigh- 
borhood, in  the  same  way  that  the  reputations  of  men  are  estab- 
lished. 

The  very  strict  rule,  which  the  appellant  asks  us  to  apply, 
would  sometimes  prevent  a  landowner  from  offering  any  testi- 
mony at  all  on  the  question  of  damages.  As  was  said  in  Lewis 
V.  Water  Co.,  supra,  a  witness's  examination  should  show  ^^that 
he  has  some  knowledge  of  the  value  of  the  property  in  that 
neighborhood."  Having  that,  he  should  be  permitted  to  testify, 
and,  "the  value  of  his  opinion  will  be  likely  to  depend,  in  the 
minds  of  the  jurors,  upon  the  extent  and  thoroughness  of  the 
knowledge  he  is  shown  to  possess." 

Judgment  affirmed. 
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The  Blakeslee  Manufacturing  Co.  v.  Robert  W.  Hilton  et 
al.,  as  the  Hilton  Chemical  Co.,  Appellants, 

Contract— Time  of  delivery— Warranty, 

A  statement  that  goods  pui*chased  **  could  be  delivered  promptly  ^*  does 
not  constitute  an  express  warranty  as  to  time  of  delivery ;  the  contract 
only  requires  deliveiy  in  a  reasonable  time. 

Sale— Delay  in  delivery — Measure  of  damages. 

In  the  present  case  a  failure  in  delivery  would  impose  a  duty  on  the 
vendee  to  replace  the  order  elsewhei-e.  A  vendee,  under  such  circum- 
stances, may  not  accept  the  article  after  long  delay  and  set  off  the  dam- 
ages caused  by  such  delay. 

Foreign  corporation — Interstate  commerce. 

He  who  buys  and  keeps  valuable  propeity  and  seeks  to  pay  therefor  by 
alleging  the  violation  of  a  statute  on  the  part  of  the  vendor,  ought  to  set 
forth  his  defense  with  certainty. 

A  foreign  corporation,  engaged  in  strictly  interatate  commerce,  may 
advertise  its  goods,  take  orders,  make  contracts  of  sale  respecting  same 
and  ship  them  to  customers  in  this  state  without  violating  the  Act  of 
April  22,  1874.  P.  L.  108. 

ScUe^  Delivery  f  o.  b. — Responsibility  for  delay  in  transportalion. 

Where  a  contract  for  sale  of  goods  obliges  the  vendor  to  deliver  f.  o.  b. 
at  Duquoin,  Illinois,  the  common  carrier  at  the  place  of  shipment  becomes 
the  vendee's  agent  and  is  answerable  for  the  damages,  if  any  result,  from 
needless  delay  in  transporting  the  goods  to  vendee  in  Pennsylvania. 

Vendor  and  vendee — Shipment  of  goods— Misdirection — Shipper*  s  resporv- 
sibility. 

Goods  directed  to  be  shipped  to  **  Newton  Station,  McKean  Co.,  Pa.,  via. 
or  on  B.,  R.  &  P.  Ry."  were  shipped  marked  Newtown  Station,  McKean 
Co.,  Pa.  and  went  first  to  another  place  in  Penna.  known  as  Newtown  and 
its  aiTival  was  thereby  delayed.  Held,  That  an  affidavit  alleging  misdi- 
rection was  insufficient  to  shift  the  burden  of  deliveiy  from  the  carrier  to 
the  shipper,  it  not  being  alleged  that  the  Newtown,  where  the  goods  first 
went,  was  in  McKean  Co. 

Argued  April  29, 1897.  Appeal,  No.  11,  Feb.  T.,  1897,  by 
defendants  from  judgment  of  C.  P.  McKean  Co.,  Feb.  T.,  1896, 
No.  39,  for  want  of  a  sufficient  affidavit  of  defense.  Before 
Rice,  P.  J.,  Willabd,  Wickham,  Beavee,  Reedeb,  Oblady 
and  Smith,  JJ.    Affirmed. 

Assumpsit  for  goods  sold  and  delivered.  Before  Mobbi* 
SON,  J. 
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The  facts  appear  from  the  following  extract  of  the  opinion 
of  the  court  below  and  opinion  of  Superior  Court: 

This  is  an  action  in  assumpsit,  brought  by  the  Blakeslee 
Manufacturing  Company,  a  corporation  organized  and  doing 
business  under  the  laws  of  the  state  of  Illinois,  to  recover  from 
the  defendant  the  price  and  value  of  one  steam  pump,  alleged 
to  have  been  sold  and  delivered  free  on  board  cars  at  Duquoin, 
in  the  state  of  Illinois.  The  plaintiff,  in  the  claim  filed,  states 
the  price  of  the  pump  to  be  $350,  and  the  additional  sum  of 
110.65,  for  freight  prepaid  on  the  same,  which  is  to  be  repaid  by 
the  defendants. 

The  affidavit  of  defense  admits  the  receipt  of  the  pump  and 
the  payment  of  the  freight,  and  does  not  dispute  the  price  and 
value,  and  does  not  aver  that  the  defendants  refused  to  receive 
the  property,  nor  that  they  ever  offered  to  return  the  same.  The 
first  ground  of  defense  attempted  to  be  set  up  is  that  there  was 
an  express  warranty  that  the  pump  would  be  shipped  and  deliv- 
ered to  the  defendants  within  the  time  mentioned  in  the  affida- 
vits. Upon  this  question  the  affidavit  states:  "That  at  the 
time  the  pump  was  ordered  he  stated  to  Eugene  McElwaine, 
agent  for  the  plaintiff  company,  the  condition  in  which  the  fac- 
tory was,  that  it  was  about  completed,  and  would  very  shortly 
be  in  running  order,  and  that  it  was  very  important  to  said 
Hilton  Chemical  Co.  that  the  said  pump  should  be  promptly 
delivered,  and  then  and  there  the  said  Eugene  McElwaine,  as 
agent  for  the  Blakeslee  Manufacturing  Co.,  represented  to  the 
deponent  that  the  said  pump  would  be  delivered  promptly,  that 
the  same  was  in  stock  at  the  works  of  the  company  in  Duquoin, 
Illinois,  and  could  be  shipped  at  once  upon  receipt  of  order,  and 
that  relying  upon  this  statement  made  by  the  said  agent,  as 
aforesaid,  he  gave  an  order  for  the  pump,  and  that  thereby  and 
by  reason  of  the  promises  and  undertaking  of  the  said  Eugene 
McElwaine,  there  was  an  express  promise,  covenant  and  war- 
ranty on  the  part  of  the  plaintiff  that  the  said  pump  should  be 
delivered  promptly  and  in  time  to  be  used  for  the  purpose  for 
which  it  was  ordered  and  for  which  the  same  was  desired." 

The  affidavit  then  states  in  substance  that  the  defendants 
believed  the  pump  would  be  delivei^ed  within  ten  days  or  two 
weeks  from  the  date  of  ordering,  but  it  was  not,  in  fact,  deliv- 
ered until  six  weeks  or  two  months,  and  that  by  such  delay  the 
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defendants  suffered  damages  equal  or  greater  than  the  value  of 
the  pump. 

Error  assigned  was  entry  of  judgment  for  want  of  a  sufficient 
affidavit  of  defense. 

R.  L.  Edgett  of  Berry  ^  Edgett^  for  appellant — Time  of 
delivery  is  deemed  to  be  of  the  essence  of  the  contract  in  law: 
Voorhees  v.  DeMeyer,  3  Barb.  (N.  Y.)  87 ;  Wilson  v.  Roots, 
119  111.  879;  Carter  v.  Phillips,  144  Mass.  100. 

The  buyer  will  also  have  a  right  of  action  against  the  seller 
for  damages  for  failure  to  deliver :  Story  on  Sales  (4th  ed.), 
sec.  310 ;  PhiUips  v.  Taylor,  49  N.  Y.  Super.  Ct.  318. 

The  failure  to  fulfill  a  contract  within  a  certain  time  may 
become  a  good  ground  of  defense:  Endlich  on  Affidavit  of 
Defense,  p.  417,  sec.  626. 

The  seller  is  liable  for  any  loss  resulting  from  his  failure  to 
follow  shipping  directions :  Wheelhouse  v.  Parr,  141  Mass.  593. 
Dwight  V.  Eckert,  117  Pa.  490. 

When  no  time  is  specified  for  a  delivery,  a  reasonable  time  is 
inferred :  Benj.  on  Sales  (6th  Am.  ed.),  sec.  683. 

What  is  a  reasonable  time  depends  upon  the  facts  and  cir- 
cumstances of  each  particular  case  and  is  usually  a  question  for 
the  jury :  21  Am.  &  Eng.  Ency.  of  Law,  531,  note  2. 

Where  a  foreign  corporation  does  not  comply  with  the  second 
section  of  the  act,  its  business  transactions  are  illegal  and  all 
contracts  pertaining  to  it  are  unlawful :  Trust  Co.  v.  McCann 
&  Frazer  Co.,  6  Dist.  Rep.  25. 

An  affidavit  of  defense  is  sufficient  if  it  is  set  forth  in  words 
or  by  necessary  inference  therefrom,  the  indispensable  elements 
of  a  good  defense :  Selden  v.  Neemes,  43  Pa.  421 ;  Thompson  v. 
Clark,  56  Pa.  33 ;  McPherson  v.  Bank,  96  Pa.  135 ;  Hunter  v. 
Reilly,  36  Pa.  509. 

Thomas  F.  Richmond^  for  appellee. — If  time  was  of  the  essence 
of  the  contract  between  the  parties,  and  the  defendants  were 
not  bound  to  accept  the  pump  when  not  delivered  within  the 
time  specified,  they  cannot  now  avail  themselves  of  that  gfround 
of  defense:  McKay  v.  McKenna,  173  Pa.  581. 

When  the  pump  was  delivered  to  the  carrier  at  Duquoin,  111., 
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for  the  purpose  of  transportation,  the  duty  of  the  plaintiff  was 
performed  and  the  transaction  was  complete :  Com.  v.  Fleming, 
180  Pa.  138 ;  Bacharach  &  Co.  v.  Chester  Freight  Line,  188  Pa. 
414 ;  Raiboad  Co.  v.  Wireman,  88  Pa.  264. 

And  this  even  if  it  had  been  shipped  c.  o.  d.:  Com.  v.  Flem- 
ing, 180  Pa.  138. 

As  long  ago  as  1889  the  Supreme  Court  held,  "  that  a  foreign 
corporation  can  contract  with  a  citizen  of  this  state  and  enforce 
the  contract  by  suit  in  the  courts  has  never  been  controverted : " 
Leasure  v.  Life  Ins.  Co.,  91  Pa.  491. 

The  courts  of  many  states  have  recognized  the  right  of  foreign 
corporations  to  engage  in  interstate  commerce  without  inter- 
ference :  Gunn  v.  Sewing  Machine  Co.,  57  Ark.  24 ;  Murphy 
Varnish  Co.  v.  Council,  32  N.  Y.  Supp.  492 ;  Novelty  Mfg.  Co. 
V.  Council,  84  N.  Y.  Supp.  717;  Tallapoosa  Lumber  Co.  v. 
Holbert,  89  N.  Y.  Supp.  482 ;  American  Starch  Co.  v.  Bateman, 
22  S.  W.  Rep.  771 ;  Hardy  v.  Tomoor-Holdy  Co.,  8  Ohio  Nisi 
Prius,  43 ;  Fairbanks  v.  MacLeod,  46  Pac.  Rep.  (Col.)  282. 

Opinion  by  Wiokham,  J.,  July  28, 1897  : 

It  is  averred,  in  the  plaintiff's  statement  of  claim,  that  the 
contract  for  the  pump,  which  gave  rise  to  this  action,  was  made 
on  or  about  April  3, 1895 ;  that  the  pump  was  to  be  delivered 
"  free  on  board  cars  at  Duquoin  in  the  state  of  Illinois,"  that 
it  was  so  delivered  on  or  about  April  16, 1895,  properly  marked, 
and  on  the  same  day  the  bill  of  lading  was  mailed  to  the  de- 
fendants, that  on  or  about  May  25,  1895,  it  was  actually  re- 
ceived and  accepted  by  the  defendants  and  at  the  time  suit  was 
brought  was  in  their  possession  and  use. 

No  one  of  the  above  allegations  is  fully  denied,  even  by  impli- 
cation, in  the  affidavit  of  defense,  hence  the  truth  of  all  must  be 
deemed  admitted.  The  argumentative  attempt  made,  in  the 
affidavit,  to  create  the  impression  that  the  place  of  delivery  was 
to  be  in  this  state,  instead  of  in  Illinois,  counts  for  nothing.  If 
this  were  the  fact,  it  should  have  been  squarely  averred.  But 
the  defendants  allege,  that  there  was  unreasonable  delay,  in  de- 
livery, whereby  they  suffered  pecuniary  injury.  As  they  admit 
that  ten  dajm  to  two  weeks  would  be  a  reasonable  time,  and  fail 
to  deny  that  the  pump  was  delivered  at  Duquoin,  the  place 
agreed  on,  in  thirteen  days  after  the  giving  of  the  order,  as  set 
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forth  in  the  plaintiff's  statement,  we  fail  to  see  any  default^  in 
this  respect,  on  the  part  of  the  plaintiff.  The  common  carrier 
at  Duquoin,  to  whom  the  delivery  was  made,  became  the  defend- 
ant's agent  and  is  answerable  for  the  damages,  if  any  resulted, 
from  needless  delay  in  transportation. 

It  is  alleged  further,  however,  that  the  delay  occurred  be- 
cause of  the  plaintiff's  negligent  disregard  of  the  shipping  direc- 
tions given  it  by  the  defendants.  According  to  the  afiBdavit  of 
defense  the  pump  was  shipped  or  billed  to  ''  Newtown  Station, 
McKean  County,  Pennsylvania,''  instead  of  "  Newton  Station, 
McKean  County,  Pennsylvania,  via  or  on  B.,  R.  &  P.  Ry."  as 
directed.  It  went  first  to  another  place  in  PennsyLvania,  known 
as  "Newtown,"  and  its  arrival  at  the  defendants'  factory  was 
thus  delayed.  The  affidavit  fails  to  state,  that  there  was  in 
McKean  county  any  place  bearing  the  name  of  Newtown  or 
Newtown  station,  and  we  therefore  may  conclude  that  Newtown 
was  in  some  other  county.  This  being  the  case,  it  follows  that 
the  delay  was  the  fault  of  the  carrier,  the  defendants'  own 
agent,  who,  seeing  from  the  marks  and  shipping  directions  that 
the  Newtown  station  mentioned  was  in  McKean  county  should 
have  known,  by  the  exercise  of  the  most  ordinary  intelligence, 
that  Newtown  station,  McKean  county,  meant  Newton  station, 
McKean  county,  instead  of  Newtown  in  some  other  part  of 
Pennsylvania. 

We  may  observe  that,  at  the  most,  the  contract  only  required 
delivery  in  a  reasonable  time.  The  allegation,  contained  in  the 
affidavit  of  defense,  regarding  the  time  of  delivery,  is  word  for 
word  as  follows :  "  The  said  Eugene  McElwaine  as  agent  for 
the  Blakeslee  Manufacturing  Company  represented  to  the  de- 
ponent that  said  pump  could  be  delivered  promptly,  that  the 
same  was  in  stock  at  the  works  of  the  company  in  Duquoin, 
Illinois,  and  could  be  shipped  at  once  upon  receipt  of  order." 
All  else  that  is  said  on  the  subject,  in  the  affidavit,  is  only  by 
way  of  embellishing  this  text.  The  agent  did  not  say  that  the 
pump  would  be  shipped  promptly  or  at  once,  but  that  it  could 
be  so  shipped.  This  language,  no  matter  what  the  defendants 
understood  or  believed,  does  not  sustain  their  theory  of  an  ex- 
press warranty  as  to  the  time  of  delivery. 

But,  conceding  that  the  place  of  delivery  was  to  be  in  Penn- 
sylvania, that  time  was  of  the  essence  of  the  contract,  and  that 
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the  plainti£E  was  in  default,  the  duty  of  the  defendants,  looking 
at  the  circumstances  disclosed  by  the  aflfidavit,  was  to  supply 
themselves  with  another  pump,  from  some  other  source,  when 
the  one  they  ordered  from  the  plaintiff  failed  to  arrive  promptly. 
It  was  not  to  be  manufactured  specially,  was  not,  so  far  as  we 
can  see,  of  any  new  or  peculiar  pattern,  and  the  inference,  to 
be  drawn  from  the  affidavit,  is  that  it  belonged  to  a  class  of 
goods  usually  kept  in  stock.  Nowhere  is  it  intimated  that  one 
similar,  or  as  fully  fit  for  the  purpose  intended,  could  not  have 
been  obtained,  at  once,  elsewhere  and  loss  have  been  thus  avoided. 
For  a  delay  of  a  little  more  than  a  month  the  defendants  claim 
at  least  $400.  Had  the  pump  been  lost  for  six  months,  the 
result,  to  the  plaintiff,  of  this  three  hundred  and  fifty  dollar 
sale  might  have  been  unfortunate  indeed,  provided  the  defend- 
ants' measure  of  damages  were  adopted.  Such  a  claim,  with- 
out something  more  to  base  it  on  than  is  contained  in  the 
affidavit,  is  so  manifestly  wrong  that  it  should  be  disregarded. 
Only  peculiar  circumstances  would  justify  it  and  they  are 
neither  alleged  nor  suggested. 

Whether  or  not  the  decision  in  McKay  &  Company  v.  Mc- 
Kenna,  173  Pa.  581,  cited  for  appellee,  applies  to  the  present 
case,  need  not  be  decided.  There  the  defendant  claimed  the 
right,  after  having  taken  into  his  possession  the  property  bought, 
to  return  it  and  rescind  the  contract,  because  of  delay  in  deliv- 
ery. It  was  held  that,  even  if  the  time  were  of  the  essence  of 
the  contract,  the  attempt  at  rescission  came  too  late.  Here, 
however,  the  defendants  claim  the  right,  not  to  rescind,  but  to 
keep  the  property  and  set  off  the  damages  caused  by  the  delay. 

The  only  other  matter  of  defense,  that  need  be  considered, 
is  that  the  plaintiff,  being  a  corporation  of  the  state  of  Illi- 
nois, failed  to  comply  with  the  requirements  of  our  Act  of 
April  22, 1874,  P.  L.  108,  which  provides  in  the  first  section 
that  "  No  foreign  corporation  shall  do  any  business  in  this  Com- 
monwealth until  it  shall  have  established  an  office  or  offices 
and  appointed  an  agent  or  agents  for  the  transaction  of  its  busi- 
ness therein ; "  and  in  the  second  section  that  ^^  It  shall  not  be 
lawful  for  any  such  corporation  to  do  any  business,  in  this  com- 
monwealth, until  it  shall  have  filed  in  the  office  of  the  Secre- 
tary of  the  Commonwealth  a  statement,"  etc. 

It  is  averred  in  the  affidavit  of  defense  that  the  pump  was 


Digitized  by  VjOOQIC 


190  BLAKESLEE  MFG.  CO.  v,  HILTON. 

Opinion  of  the  Court.  [5  Pa.  Superior  Ct. 

"  ordered  from  the  plaintiff  company,  through  its  agent,  Eugene 
McElwaine,  located  at  the  city  of  Bradford,  county  of  McKean, 
and  state  of  Pennsylvania,"  but,  it  is  not  alleged,  that  Mc- 
Elwaine  was  a  permanent  or  resident  agent,  that  he  had  an 
ofl&ce,  warehouse,  place  of  business,  or  stock  of  goods  in  Brad- 
ford, or  that  he  managed,  controlled  or  used  any  of  the  plain- 
tiff's corporate  capital  or  property  in  Pennsylvania.  For  aught 
we  know,  he  may  have  been  a  mere  soliciting  agent,  and  the 
use  of  the  word  ordered,  instead  of  purchased  or  bought,  in  the 
defendants'  statement  of  the  contract  made  through  him,  indi- 
cates that  he  was  nothing  more. 

Elsewhere,  in  the  affidavit  of  defense,  it  is  alleged  that  the 
plaintiff  "  has  advertised  through  its  local  agent,  and  by  other 
means,  its  purpose  and  intention  to  transact  business  within 
this  commonwealth,  offering  to  sell  its  goods,  wares,  merchan- 
dise and  other  products  to  customers  residing  within  this  com- 
monwealth, and  has  as  a  matter  of  fact  made  a  large  number  of 
sales  of  its  goods,  wares,  merchandise  and  other  products  to 
residents  in  the  state  of  Pennsylvania."  This  allegation  is  also 
too  indefinite,  as  it  does  not  appear,  by  reference  or  otherwise, 
who  the  local  agent  was,  where  he  was  stationed,  how  he  adver- 
tised, i.  e.,  orally,  after  the  manner  of  a  commercial  traveler,  or 
through  the  newspapers,  or  where  the  goods  were  stored,  kept 
or  delivered.  Moreover,  so  far  as  the  affidavit  shows,  it  may 
well  have  been  that  all  the  things  mentioned  were  done  twenty 
years  ago,  or  after  the  bringing  of  this  suit. 

He  who  buys  and  keeps  valuable  property  and  seeks  to  pay 
therefor,  by  alleging  the  violation  of  a  statute  on  the  part  of 
the  vendor,  ought  to  set  forth  his  defense  with  certainty.  All 
that  is  here  alleged  is  entirely  consistent  with  the  conduct  of  a 
foreign  corporation,  engaged  in  strictly  interstate  commerce.  It 
may  advertise  its  goods,  take  orders,  make  contracts  of  sale 
respecting  ihe  same,  and  ship  them  to  customers  in  this  state. 
It  may  also  employ  agents  living  in  Pennsylvania  to  go  from 
county  to  county,  from  town  to  town,  and  from  person  to  person, 
to  secure  oiders.  Or  the  agent  may  never  go  outside  of  his 
own  county,  city  or  town,  thus  being,  in  one  sense,  a  local  agent 
and  yet  be  doing  a  business  which  is  not  and  cannot  be  reached 
under  our  act  of  1874.  In  the  present  case,  the  affidavit  of 
defense  should  have  stated  the  facts  from  which  it  could  be 
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dearly  inferred  that  the  particular  contract  with  which  we  are 
concerned  was  violative  of  the  act.  It  is  not  sufficiently  alleged, 
however,  that  the  contract  was  any  part  of  the  business,  said  to 
have  been  transacted  by  the  so-called  local  agent  and  who, 
perhaps,  did  not  have  an  existence  at  the  time  it  was  made. 
The  defendants'  inferences  are  not  sustained  by  their  facts.  We 
will  not  assume  that  the  plaintiff  was  a  violator  of  law,  when 
the  facts  set  forth  are  consistent  with  the  doing  of  a  lawful 
business  or,  if  they  leave  the  character  of  the  business  doubtful. 
Innocence  is  to  be  presumed  rather  than  guilt.  The  presump- 
tion is,  too,  that  the  defendants  stated  their  defense  as  strongly 
as  the  facts  would  wan^ant  and  whatever  is  left  for  conjecture, 
instead  of  helping  their  case,  harms  it. 

The  words  "  doing  any  business,"  as  used  in  the  act,  should 
not  be  construed  to  mean  taking  orders  or  making  sales  by  sam- 
ple, by  agents  coming  into  our  state  from  another,  for  that  pur- 
pose. To  hold  otherwise  would  make  the  act  offend  against 
the  constitution  of  the  United  States  as  imposing  unlawful 
restrictions  on  interstate  commerce :  Cooper  Mfg.  Co.  v.  Fergu- 
son, 118  U.  S.  727 ;  Robbins  v.  Taxing  District  of  Shelby  Co., 
120  U.  S.  489;  Brennan  v.  City  of  Titusville,  153  U.  S.  289; 
Hairaan  v.  City  of  Chicago,  147  U.  S.  396,  and  note  thereto  in 
Lawyers'  Edition,  book  37,  216 ;  Pembina  Con.  Silver  Mining 
&  Milling  Co.  v.  Penna.,  125  U.  S.  181 ;  Coit  v.  Sutton,  102 
Mich.  324 ;  Toledo  Commercial  Co.  v.  Glenn  Mfg.  Co.,  11  Ohio 
Cir.  Ct.  R.  153. 

The  above  and  numerous  other  decisions  of  the  Supreme 
Court  of  the  United  States  and  of  the  highest  state  tribunals, 
fully  establish  the  rule  that  a  corporation  of  one  state  may  send 
its  agents  to  another  to  solicit  orders  for  its  goods,  or  contract 
fo/  the  sale  thereof,  without  being  embarrassed  or  obstructed 
by  state  requirements  as  to  taking  out  licenses,  filing  certificates, 
establishing  resident  agencies,  or  like  troublesome  or  expensive 
conditions.  At  the  same  time  it  is  true,  that  where  a  foreign 
corporation  establishes  an  office  for  "the  use  of  its  officers, 
stockholders,  agents  and  employees,*'  Pembina  Con.  Silver 
Mining  &  Milling  Co.,  supra,  or  a  branch  of  its  general  business 
in  another  state,  and  thus  exercises  its  corporate  franchises  and 
powers  there,  it  may  be  liable  to  state  tax  and  license  laws. 
So  also  if  it  send  a  stock  of  goods  to  another  state  to  be  there 
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vended,  and  which  becomes  a  part  of  tlie  common  mass  of 
property,  it  can  be  taxed  thereon,  provided  there  be  no  unfavor- 
able discrimination  on  account  of  the  foreign  origin  of  the 
goods :  Robbins  v.  Taxing  District  of  Shelby  County,  supra ; 
Welton  V.  Missouri,  91  U.  S.  275. 

Only  when  engaged  in  strictly  interstate  or  foreign  commerce, 
or  employed  in  the  business  of  the  general  government,  can  it 
claim  freedom  from  such  exactions. 

The  act  of  1874  need  not  be  so  understood  as  to  render  it 
invalid.  The  business  to  which  it  refers  does  not  include  the 
taking  of  orders,  or  contmcting  for  the  sale  of  goods,  to  be 
sliipped  from  another  state.  We  know  of  no  decision  of  our 
Supreme  Court  bearing  directly  on  the  question  before  us,  but 
in  Toledo  Commercial  Co.  v.  Glenn  Mfg.  Co.,  supra,  the  pre- 
cise point  was  passed  on,  under  a  statute  very  similar  to  ours 
by  a  court  of  respectable  authority  in  a  sister  state.  The  same 
construction  was  given  the  statute  that  we  feel  constrained  to 
put  upon  our  own.  Coit  v.  Sutton,  supra,  is  to  the  same  effect. 
As  to  the  legal  scope  of  the  words  "  doing  of  business  in  this 
commonwealth,"  we  obtain  some  light  from  the  decision  in 
Commonwealth  v.  Standard  Oil  Co.,  101  Pa.  119,  where  it  was 
held,  that  the  purchase  of  crude  oil  in  this  state  and  the  ship- 
ment thereof  to  other  states,  to  be  refined,  did  not  constitute 
doing  business  within  the  meaning  of  our  tax  laws.  So,  in 
Commonwealth  v.  American  Tobacco  Co.,  173  Pa.  531,  it  was 
decided  that  the  taking  orders  and  selling  by  sample,  by  agents 
of  a  foreign  corporation,  did  not  make  it  liable  for  a  mercantile 
tax,  under  an  act  of  assembly  imposing  the  same  on  **  every 
person  who  shall  deal  in  the  selling  of  any  goods,  wares  and 
merchandise."  See  also  Kilgore  v.  Smith,  122  Pa.  48,  wherein 
it  was  said,  that  one  of  the  objects  of  the  act  of  1874  was*  to 
bring  corporations  employing  capital  in  this  state  and  doing 
business  here,  within  the  taxing  power  of  the  commonwealth. 
"  It  does  not  appear,"  said  the  court,  "  that  this  corporation 
bmught  any  of  its  capital  into  this  state.  Its  place  of  business 
was  in  Maryland,  its  capital  if  it  had  any  was  there.  It  had 
contracts  with  some  of  its  members,  residing  in  Pennsylvania, 
by  which  they  were  to  can  their  fruit  and  hold  the  same  to  be 
disposed  of  by  the  corporation."     For  these  and  other  reasons 
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it  was  held,  that  the  corporation  was  not  subject  to  the  act  of 
1874. 

The  Pennsylvania  decisions  just  cited,  while  not  strictly 
applicable  to  the  case  in  hand,  suggest,  in  a  general  way  the 
rule  by  which  we  should  be  governed. 

The  judgment  is  affirmed. 


Philip  P.  Taylor  v.  Sidney  Fuller,  Appellant. 

FracHoe^  G.  P,^Trial— Misleading  answer  to  point. 

Where  a  point  does  not  adequately  cover  the  branch  of  the  case  to 
which  it  is  directed  and  the  answer  affirming  it  is  misleading  and  erro- 
neous, such  answer  properly  can  be  assigned  for  error. 

Argued  May  4, 1897.  Appeal,  No.  140,  April  T.,  1897,  by 
defendant,  from  judgment  of  C.  P.  Jefiferson  Co.,  Sept.  T.,  1894, 
No.  431,  on  verdict  for  plaintiff.  Before  Rice,  P.  J.,  Wellabd, 
WiCKHAM,  Bbavbb,  Rbbdbb,  Oblady  and  Smith,  J  J.  Re- 
versed. 

Assumpsit  by  Philip  P.  Taylor  to  recover  balance  alleged  to 
be  due  him  under  contract  to  farm  land  on  shares  and  also  to 
recover  money  due  on  an  alleged  contract  between  his  wife  and 
defendant. 

The  defendant  introduced  testimony  tending  to  show  that 
a  full  and  complete  settlement  of  all  accounts  between  the  par- 
ties had  been  made.  The  court  allowed  the  evidence  on  behalf 
of  the  plaintiff  in  regard  to  the  claim  for  wages  by  the  wife  and 
the  jury  found  a  verdict  in  favor  of  the  plaintiff  for  $412.13 
which,  after  argument  on  the  rule  for  a  new  trial,  was  reduced 
to  $260.17,  thereby  eliminating  the  amount  claimed  for  the 
wife's  services,  whereupon  the  court  below  refused  the  motion 
for  a  new  trial. 

Verdict  and  judgment  for  plaintiff  for  $260.17.  Defendant 
appealed. 

Error B  assigned  were  (1)  To  a  portion  of  the  general  charge, 
as  follows :  "As  to  the  one  hog,  $18.00,  Mr.  Fuller  admits  hav- 
ing received  that  hog.    We  do  not  understand  that  that  was 
Vol.  V— 13 
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included  in  the  settlement  or  that  he  claims  that  it  was,  or  that 
he  ever  paid  for  it."  Defendant's  counsel  excepts  to  the  gen- 
eral charge  of  the  court.  Bill  of  exceptions  sealed,  at  their  re- 
quest, the  Ist  day  of  January,  1897.  (2)  In  the  following 
portion  of  the  general  charge,  viz :  "  Then  there  was  some  tes- 
timony in  regard  to  repairing  a  buggy.  The  plaintiff  alleges 
that  he  got  a  buggy  and  put  $26.00  repairs  on  it,  and  that  then 
Mr.  Fuller  took  it  back.  The  plaintiff  claims  to  recover  for 
that  and  we  have  nothing  as  to  that  buggy  except  his  (plain- 
tiff's) testimony.  So  those  two  items  do  not  seem  to  be  in  dis- 
pute, the  $13.00  for  the  hog  and  the  $26.00  repairs  on  the  buggy." 
Defendant's  counsel  excepts  to  the  general  charge  of  the  court. 
Bill  of  exceptions  sealed,  at  their  request,  the  1st  day  of  Januaiy, 
1897.  (3)  In  its  answer  to  the  defendant's  point,  which  point 
and  answer  are  as  follows :  "  The  defendant  has  asked  us  to  in- 
struct you,  that  under  the  evidence  in  this  case  there  can  be  no 
recovery  for  the  wages  of  Mrs.  Nancy  J.  Taylor  for  any  alleged 
services  during  the  absence  of  her  husband,  from  the  fall  of 
1890  to  the  fall  of  1893.  AuBwer :  This  question  came  up  in 
the  evidence,  and,  having  admitted  the  testimony  we  submit 
that  question  to  you."  Defendant's  counsel  excepts  to  the  an- 
swer to  defendant's  point.  Bill  of  exceptions  sealed,  at  their 
request,  the  Ist  day  of  January,  1897.  (4)  In  submitting  to 
the  jury  that  on  evidence  of  two  several  claims,  one  owned  by 
the  husband  and  another  by  the  wife,  one  entire  verdict  could 
be  rendered  in  favor  of  the  plaintiff.  Which  error  is  in  the 
following  portion  of  the  general  charge,  viz :  "  You  will  now 
take  the  case,  and  if  you  agree  upon  a  verdict,  seal  it  up  and 
bring  it  in  in  the  morning.  If  you  find  for  the  plaintiff  you 
will  specify  the  amount ;  if  you  find  for  the  defendant,  if  you 
find  any  balance  in  his  favor  you  will  specify  it."  Defendant's 
counsel  excepts  to  the  general  charge  of  the  court.  Bill  of  ex 
ceptions,  sealed  at  their  request,  the  1st  day  of  January,  1897. 

TF.  F.  Stewart  and  (?.  A.  Jenks^  for  appellant. 

Alexander  0.  White^  for  appellee. 

Opinion  by  Beaver,  J.,  July  23, 1897  : 

Although  the  amount  of  money  involved  is  insignificant^ 
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there  is  substance  in  the  first  and  second  assignments  of  error, 
as  presented  by  the  appellant.  There  was  not  only  an  inade- 
quate but  a  misleading  presentation  of  the  facts  as  to  the  two 
items  referred  to  therein.  Although  the  defendant  in  his  ex- 
amination in  chief  does  not  refer  specifically  either  to  the  hog 
or  to  the  repairs  of  the  buggy,  he  does  say,  in  answer  to  ques- 
tion of  his  counsel:  Q.  "Did  you  include  them  (the  oats) 
in  that  settlement?  A.  Yes,  sir,  everything  was  included. 
Q.  State  whether  there  were  any  dealings  between  you  and 
Philip  Taylor  left  undone  in  that  settlement?  A.  Nothing. 
Q.  Was  there  anything  else  due  between  you  and  him,  except 
what  that  settlement  set  forth  ?  A.  That  was  all.  It  was  put 
to  writing  and  both  of  us  signed  it  and  he  took  a  copy." 

In  the  cross-examination,  in  answer  to  the  question  of  coun- 
sel "  You  got  two  hogs  that  were  there  of  Philip's  that  fall 
after  he  went  away?"  he  said,  "If  I  did,  they  were  settled." 
It  is  apparent  from  the  entire  testimony  of  the  defendant  that 
everything  claimed  by  the  plaintiff  was  in  dispute  and  it  was, 
thei-efore,  error  for  the  court  to  say,  as  complained  of,  "  So 
those  two  items  do  not  seem  to  be  in  dispute, — the  $13.00  for 
the  hog  and  the  $26.00  repairs  on  the  buggy."  There  was  a 
substantial  dispute  between  the  plaintiff  and  the  defendant  and 
the  defendant's  testimony  in  regard  thereto  should  have  been 
called  to  the  attention  of  the  jury :  Goersen  v.  Commonwealth, 
99  Pa.  888 ;  Minick  v.  Gring,  1  Pa.  Superior  Ct.  484.  These 
assignments  of  error  must,  therefore,  be  sustained. 

The  third  and  fourth  assignments  relate  to  the  submission 
by  the  court  to  the  jury  of  the  evidence  concerning  the  claim 
of  Mrs.  Nancy  J.  Taylor,  the  wife  of  the  plaintiff,  for  services 
rendered  the  defendant  during  the  continued  absence  of  the 
plaintiff  from  home.  The  court  evidently  became  convinced 
that  this  claim  for  services  should  not  have  been  submitted  to 
the  jury  in  the  present  action;  and,  an  itemized  verdict  having 
been  returned  showing  the  amount  allowed  by  the  jury  for  the 
wages  of  the  wife,  the  amount  thereof  was  deducted  by  the 
court  from  the  verdict  before  the  entry  of  judgment.  The 
defendant,  therefore,  received  the  practical  advantage  of  an 
affirmative  answer  to  his  point,  namely,  "  That,  under  the  evi- 
dence in  this  case,  there  can  be  no  recovery  for  the  wages  of 
Mrs.  Nancy  J.  Taylor  for  any  alleged  services  during  the  ab- 
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«ence  of  her  husband  from  the  fall  of  1890  to  the  fall  of  1893/' 
It  is  altogether  probable  that  the  testimony  in  regard  to  the 
claim  of  the  wife  for  wages  may  have  affected  the  minds  of  the 
jury  unfavorably  to  the  defendant,  but  the  admission  of  this  tes- 
timony is  not  complained  of  and,  as  it  will  doubtless  be  excluded 
in  another  trials  it  is  not  necessary  for  us  to  comment  upon  it 
now.  The  court  having  deducted  the  amount  allowed  by  the 
jury  for  the  wages  of  the  wife  from  the  verdict  before  the  entry 
of  judgment,  we  regard  it  for  practical  purposes  as  equivalent 
to  an  affirmative  answer  to  the  defendant's  point.  So  far  as 
the  defendant's  rights  are  concerned,  it  made  little  difference 
whether  the  item  were  withdrawn  from  the  consideration  of 
the  jury  or  deducted  from  their  verdict  after  it  was  rendered. 
For  this  reason  only  these  assignments  are  not  sustained. 

Being  compelled  to  sustain  the  first  and  second  assignments 
of  error,  the  judgment  is  reversed  and  a  new  venire  awarded. 


The  Borough  of  Kittanning,  Appellant,  v.  Alexander 
Montgomery. 

Borough— Power  to  license  hacks— Act  of  April  22,  1889,  oonstUutioncU. 

The  Act  of  April  22,  1889.  P.  L.  39,  which  provides  that  boroughs  of 
this  commonwealth  shall  have  the  power  to  enact  ordinances  establishing 
reasonable  rates  of  license  tax  on  all  hacks,  caniages,  etc.,  used  in  carry- 
ing persons  and  property  for  pay,  is  constitutional. 

Ordinances— Hack  license — Livery  stable. 

A  borough  ordinance,  passed  under  this  act,  imposing  a  license  on  such 
vehicles  so  used,  does  not  apply  to  the  keeper  of  a  liveiy  stable. 

Argued  May  14, 1897.  Appeal,  No.  183,  April  T.,  1897,  by 
plaintiff  from  judgment  of  C.  P.  Armstrong  Co.,  Dec.  T.,  1896, 
No.  221,  granting  a  compulsory  nonsuit.  Before  RiGB,  P.  J., 
WiLLABD,  WiOKHAM,  Bbavbb,  Reedeb  and  Oblady,  JJ. 
Affirmed. 

Appeal  from  judgment  of  a  justice  of  the  peace.  Before 
Raybubn,  p.  J. 

It  appeared  from  the  eridence  that  suit  was  brought  by  the 
borough  of  Elittanning,  under  the  Act  of  April  22, 1889,  P.  L. 
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89,  a  supplement  of  the  Act  of  April  3, 1851,  P.  L.  820,  sec.  2,  for 
a  license  imposed  by  ordinance  on  all  hacks,  carriages,  omni- 
buses, wagons,  sleighs  and  other  vehicles  used  upon  the  streets 
and  alleys  of  said  borough,  in  carrying  persons  or  property  of  any 
kind  for  pay,  against  defendant  who  kept  a  livery  stable  in  said 
borough.     The  fees  for  the  license  being  $22.00. 

The  court  below  entered  a  compulsory  nonsuit.  Plaintiff 
appealed. 

Error  aligned  was  refusal  to  take  off  nonsuit. 

J.  21  Crawford  and  J,  W.  King^  for  appellant. — ^In  Webster's 
dictionary  we  find  that  "hire"  and  "pay"  are  synonymous 
terms  in  the  fullest  extent.  In  the  expression  "  vehicles  used 
in  carrying  persons  or  property  for  pay,"  there  are  no  words  of 
technical  or  artificial  use,  and  therefore  are  to  be  taken  in  their 
ordinary  popular  meaning. 

In  the  case  of  Washington  Borough  v.  McGeorge,  146  Pa. 
248,  it  is  declared  that  a  similar  ordinance  adopted  under  the 
said  act  of  1889,  is  valid  and  enforceable.  In  that  case  the  facts 
were  identical  with  this  one  now  under  discussion ;  in  the  Wash- 
ington borough  case  as  in  this  one  the  defendant  kept  vehicles 
for  hire,  and  they  were  used  for  hauling  property  for  pay,  as  in 
this  the  vehicles  were  used  for  carrying  persons  for  pay. 

M,  F.  Leasotij  for  appellee. 

Opinion  by  Wickham,  J.,  July  28, 1897 : 

The  Act  of  April  22, 1889,  P.  L.  39,  provides,  that  the  bor- 
oughs of  this  commonwealth  "  shall  have  power  to  enact  ordi- 
nances establishing  reasonable  rates  of  license  tax  on  all  hacks, 
carriages,  omnibuses  and  other  vehicles  used  in  carrying  per- 
sons or  property  for  pay,"  and  directs  that  such  license  tax 
shall  be  collected  as  other  licenses,  taxes,  etc.,  are  authorized 
by  law  to  be  collected. 

This  act  was  held  in  Borough  of  Washington  v.  McGeorge, 
146  Pa.  248,  to  be  constitutional,  and  an  ordinance  very  similar 
to  the  one  before  us,  passed  thereunder,  was  declared  valid. 

The  proper  authorities  of  the  borough  of  Kittanning,  on  De- 
cember 4,  1895,  adopted  an  ordinance  providing,  "  That  all 
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hacks,  carriages,  omnibiises,  wagons,  sleighs,  and  other  vehicles 
used  upon  the  streets  and  alleys  of  said  borough,  in  carrying 
peiBons  or  property  of  any  kind  for  pay,  shall  be  liable  to  an 
annual  license  tax  as  follows,"  and  then  proceeds  to  classify 
the  different  vehicles  and  prescribe  the  amount  of  tax  to  be 
paid  on  each. 

The  defendant  was  the  keeper  of  a  livery  stable,  which  has 
been  briefly  defined  as  "A  place  where  horses  are  groomed, 
fed,  and  hired  and  where  vehicles  are  let:"  13  Am.  &  Eng. 
Ency.  of  Law,  935.  He  was  not  the  proprietor  of  hacks,  cabs, 
or  carriages  that  stood  or  plied  for  hire  in  the  sti-eets,  nor  a  com- 
mon or  quasi  common  carrier,  but  merely  hii-ed  horses  and  vehi- 
cles, in  the  manner  usual  in  the  livery  business,  to  anyone  who 
came  to  his  stable. 

The  learned  judge  of  the  court  below  rightly  held,  that  the 
defendant  was  not  liable  to  pay  the  taxes  assessed  against  his 
vehicles.  We  do  not  think  that  the  act  contemplates  that  liv- 
ery stable  keepers  should  or  could  be  required  to  pay  on  every 
buggy  and  carriage  kept  in  their  stables  simply  for  the  purpose 
of  letting.  The  tax  while  nominally  on  the  veliicle  is  really  on 
the  use.  If  I  choose  to  lend  my  wagon  to  a  neighbor  and  he 
employ  it  in  carrying  persons  or  property  for  pay,  he  and  not  I 
must  meet  the  tax.  There  is  no  lien  on  the  wagon  therefor, 
nor  am  I  subjected  to  any  personal  liability.  So  if  I  hire  the 
wagon  to  him  and  he  use  it  in  a  like  way  the  result  is  the  same. 
There  is  no  reason  why  any  other  rule  should  be  applied  to  a 
livery  stable  keeper.  If  any  of  his  customers  use  the  vehicles 
which  he  lets  to  them  by  the  day,  week,  month  or  for  a  longer 
period,  in  conveying  persons  or  property  for  gain,  they  and  not 
he  should  pay  the  tax. 

There  is  no  difficulty  in  so  construing  the  ordinance  as  to 
exclude  from  its  operation  the  class  of  business  men  to  which 
the  defendant  belongs.  The  interpretation  contended  for  by 
the  appellant  would,  if  adopted,  condemn  the  ordinance,  pro 
tanto  at  least,  as  an  attempt  to  exceed  the  power  conferred  by 
the  statute  which  must  be  looked  to  as  the  only  source  of  the 
right  claimed  by  the  borough :  Millerstown  v.  Bell,  et  al.,  123 
Pa.  151. 

Judgment  affirmed. 
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Poor  District  of  Green  Township,  Forest  County,  v.  Poor 
District  of  Highland  Township,  Clarion  County,  Appel- 
lant. 

Poor  law — Appeals  from  order  to  refund. 

An  order  of  removal,  unappeuled  from  is  conclusive  as  to  the  settlement 
of  the  paupers  removed  and  of  the  pertinent  and  material  facts  therein 
recited. 

There  is  no  provision  in  the  Act  of  March  16,  1868,  P.  L.  46,  for  appeals 
from  the  decree  of  the  court  of  quarter  sessions  for  the  payment  of  money 
expended  in  the  maintenance  and  support  of  paupers  removed :  Directors 
V.  Overseers,  110  Pa.  163. 

Argued  May  6, 1897.  Appeal,  No.  180,  April  T.,  1897,  by 
defendants,  from  decree  of  Q.  S.  Clarion  Co.,  Nov.  Sess.,  1894, 
No.  2,  making  absolute  rule  on  defendant  for  maintenance  of 
pauper.  Before  RiCB,  P.  J.,  Willard,  Wiokham,  Beaver, 
Reedeb,  Oblady  and  Smith,  JJ.    Appeal  quashed. 

Petition  for  rule  on  respondent  to  show  cause  why  the  respon- 
dent should  not  refund  the  petitioner  moneys  expended  for  sup- 
port and  maintenance  of  John  Waterson  and  lus  family.  Before 
Clakk,  p.  J. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

^Errors  asstgned  were  (1)  In  its  answer  to  plaintiff's  fifth 
pointy  which  point  and  answer  is  as  follows  :  "  That  the  order 
of  removal  above  referred  to  unappealed  from,  is  conclusive  as 
to  the  settlement  of  John  Waterson  and  his  family  in  Highland 
township.  Clarion  county.  Answer:  Affirmed."  (2)  In  its 
answer  to  the  first  conclusion  of  law  requested  to  be  found  by 
respondent,  which  point  and  answer  is  as  follows :  "  That  the 
justices  of  the  peace  had  no  power  to  issue  the  order  of  removal 
in  this  case,  the  pauper,  John  Waterson,  being  dead  at  the  time 
and  not  in  existence.  Answer:  Refused,  under  the  facts  in 
this  case."  (3^  In  its  opinion  filed  in  holding  that  justices 
have  the  power  and  authority  to  issue  an  order  of  removal 
where  the  pauper  has  already  died  prior  to  the  issuance  of  such 
order;  and  in  holding  that  the  service  of  an  order  of  removal 
so  issued  on  the  proper  overseers  unappealed  from  is  conclusive 
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of  the  question  of  the  settlement  of  such  deceased  pauper. 
(4)  In  its  answer  to  the  twelfth  conclusion  of  law  requested  to 
be  found  by  respondent,  which  point  and  answer  are  as  follows : 
**  That  a  decree  be  entered  in  favor  of  Highland  township  and 
for  its  costs  in  this  behalf  expended.     Amwer :  Refused.*' 

Don.  C.  Corbett^  for  appellant. 

Harry  R.  Wilson  and  T,  F.  Ritchey^  with  them  Cadtmis  Z. 
Gordon^  for  appellee. 

Opinion  by  Bbavbr,  J.,  July  23, 1897 : 

The  poor  district  of  Green  township,  Forest  county,  secured 
on  the  2d  of  July,  1894,  an  order  of  removal  directed  to  the 
overseers  of  the  poor  of  Highland  township.  Clarion  county,  for 
the  removal  of  John  Waterson  and  family  who  had  become  a 
charge  upon  the  said  township  of  Green.  This  order  of  removal 
was  duly  served  upon  the  overseers  of  Highland  township, 
August  22,  1894.  No  appeal  was  taken  to  the  court  of  quar- 
ter sessions,  as  provided  by  the  19th  section  of  the  Act  of  June  13, 
1836,  P.  L.  639.  The  overseers  of  the  poor  of  Green  township 
subsequently  petitioned  the  court  of  quarter  sessions  of  Clarion 
county  for  "  a  rule  on  said  Highland  township  to  refund  to  the 
said  Green  township  the  said  amount  (expended  for  relief  of 
Waterson  and  family)  or  show  cause  why  it  does  not  do  so." 
On  the  15th  of  March,  1897,  the  said  court  made  the  following 
decree :  **  After  argument  and  upon  due  consideration  of  the 
testimony,  rule  absolute  and  it  is  adjudged,  ordered  and  decreed 
that  the  poor  district  of  Highland  township.  Clarion  county, 
pay  or  cause  to  be  paid  unto  the  poor  district  of  Green  town- 
ship, Forest  county.  Pa.,  the  sum  of  355  and  -{^  dollars,  with 
interest  from  this  date,  and  with  record  costs,  including  costs 
of  subpoenas,  witnesses'  costs  and  costs  of  depositions,  which 
the  clerk  of  the  court  is  hereby  ordered  to  tax  up  as  in  other 
cases,  together  with  the  oflBcers'  costs."  From  this  decree  an 
appeal  was  taken  by  the  appellants  to  this  court,  and  the  effort 
is  made  to  secure  a  consideration  of  the  questioiis  which  would 
have  arisen  if  an  appeal  had  been  taken  by  the  poor  district  of 
Highland  township  to  the  court  of  quarter  sessions  of  Clarion 
county  from  the  original  order  of  removal.     These  questions 
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could  not  have  been  considered  by  this  court  upon  an  appeal 
from  the  decree  of  the  quarter  sessions  of  Clarion  county  above 
recited,  even  if  the  appeal  were  authorized  by  law,  inasmuch  as 
an  order  of  removal  unappealed  from  is  conclusive  as  to  the 
settlement  of  the  paupers  removed  and  of  the  pertinent  and 
material  facts  therein  recited :  Directors  of  the  Poor  of  West- 
moreland Co.  V.  Overseers  of  Conemaugh  Township,  34  Pa. 
231 ;  Directors  of  Schuylkill  v.  Overseers  of  Montour,  44  Pa. 
484 ;  Sugar  Creek  Directors  v.  Washington  Overseers,  62  Pa. 
479 ;  Directors  of  Blair  County  v.  Overseers  of  Clarion  Borough, 
91  Pa-  481. 

But  a  motion  is  made  to  quash  this  appeal  on  the  ground 
that  the  Act  of  March  16, 1868,  P.  L.  46,  providing  for  "writs 
of  error  to  the  judgment  of  the  courts  of  quarter  sessions  on 
appeals  from  the  orders  of  removal  of  paupers  "  does  not  apply 
to  decrees  by  the  quarter  sessions  for  the  payment  of  money 
incurred  in  the  maintenance  and  support  of  paupers  removed. 
The  provisions  of  the  act  of  March  16,  1868,  supra,  are  specific 
and  refer  only  to  "appeals  before  any  court  of  quarter  sessions 
from  the  order  of  removal  of  paupers  from  one  district  to  an- 
other." They  do  not  embrace  proceedings  for  securing  tlie 
repayment  of  money  expended  for,  or  costs  and  charges  incurred 
in,  the  removal  of  paupers  from  one  district  to  another.  The 
question  has  been  distinctly  ruled  however  in  Directors  of  the 
Poor  of  Perry  County  v.  Overseers  of  the  Poor  of  Chillisquaque 
Township,  110  Pa.  153,  in  which  Mr.  Justice  Gbben,  deliver- 
ing the  opinion  of  the  comij,  says :  "  To  allow  a  writ  of  error 
in  such  a  case  we  would  be  obliged  to  do  so  by  implication 
only,  contrary  to  the  letter  of  the  act  which  allows  the  .writ, 
and  when  for  aught  that  we  know  to  the  contrary,  the  legisla- 
ture never  intended  to  allow  a  writ.  The  order  for  costs  and 
charges  is  certainly  of  a  discretionary  nature.  It  may  well  be 
that  the  legislature  did  not  intend  that  a  writ  of  error  should 
lie  to  such  an  order.  But  it  is  enough  for  us  to  know  that 
they  have  not  given  the  writ  in  the  act  which  imposes  the  lia- 
bility and  provides  a  jurisdiction  to  determine  it.  (Referring 
to  the  Act  of  April  15, 1867,  P.  L.  84.)  We  are  unable  to 
discover  any  necessary  implication  which  requires  us  to  give  it 
in  the  face  of  the  express  legislation  which  gives  it  only  in 
cases  of  appeals  from  orders  of  removal,  and  we  therefore  feel 
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obliged  to  quash  the  present  writ."     Following  the  authority 
of  this  case,  we  are  bound  to  hold  that  the  appeal  from  the 
court  of  quarter  sessions  of  Clarion  county  is  unauthorized. 
Appeal  quashed. 


Ren  wick  Bros.  &  Co.,  Appellants,  v.  Robert  Richardson. 

Appeals-^Jurisdictioriy  Superior  Court, 

The  enlarged  powers  conferred  upon  the  Supreme  Court  by  the  Act  of 
May  20,  1891,  P.  L.  101,  are  to  be  construed  and  exercised  as  were  those 
conferred  by  the  Act  of  April  4,  1877,  P.  L.  68 :  Kelber  v.  Plow  Co.,  146 
Pa.  486. 

Judgment — Opening  of— Extent  to  which  an  appellate  court  wiU  review. 
An  application  to  open  a  judgment,  entered  on  warrant  of  attorney  or 
on  a  judgment  note,  is  addressed  to  the  equitable  powers  of  the  court 
below,  and  upon  an  appeal  to  the  Supreme  Couit,  under  the  Act  of  April  4, 
1877,  P.  L.  63,  the  question  is,  whether  the  court  below  lightly  exercised 
its  discretion  upon  the  evidence. 

Judgmentr^Opening  of— Parol  evidence  to  reform  a  writing. 

A  judgment  is  properly  opened  where  the  motion  is  sustained  by  a 
written  agreement  which  is  challenged  by  plaintiff  as  not  containing  the 
entire  agi*eemont  made  at  the  time.  Even  if  the  plaintiff  can  at  the  trial 
produce  evidence  competent  to  move  the  conscience  of  a  chancellor  to 
reform  the  written  agreement  there  would  still  be  the  question  for  the 
jury  as  to  whose  version  of  the  parol  agreement  is  the  true  one. 

Argued  May  7,  1897.  Appeal,  No.  181,  April  T.,  1897,  by 
plaintifiEs,  from  order  of  C.  P.  No.  1,  Allegheny  Co.,  Dec.  T,, 
1896,  No.  216,  making  absolute  rule  to  open  judgment.  Before 
Rice,  P.  J.,  Willard,  Wickham,  Beaveb,  Reedeb,  Orlady 
and  Smith,  JJ.    Afl&rmed. 

Rule  to  open  judgment. 

It  appeared  from  the  depositions  taken  in  support  of  the  rule 
that  Emma  Pretshold,  prior  to  the  year  1889,  being  in  the  mil- 
linery business  purchased  goods  from  plaintiffs.  In  the  year 
1889  she  married  Robert  Richardson,  and  together  they  contin- 
ued to  carry  on  the  same  line  of  business  at  the  same  place. 
On  May  1, 1895,  they  were  indebted  to  the  plaintiffs  ill  the  sum 
of  #1,369.43.  Richardson  and  his  wife,  desiring  to  purchase 
certain  shoes  induced  the  plaintiffs  to  become  surety  in  the  sum 
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of  1500  as  part  payment  of  the  shoes.    As  an  inducement  to 

do  so  they  signed  a  paper  in  the  following  words : 

"  This  note  is  given  as  security  against  our  assuming  responsi- 
bility of  payment  of  notes  given  to  G.  F.  Miller  by  R.  Richard- 
son, amounting  to  $600.  At  expiration  of  ten  months  from  date 
and  when  notes  ai*e  paid  this  judgment  is  to  be  returned." 

The  $500  for  which  plaintiffs  became  security  was  subse- 
quently paid  by  defendant.  A  demand  was  made  for  the  return 
of  the  judgment  note  which  plaintiffs  refused  to  return  and 
entered  up  the  same,  whereupon  a  rule  was  taken  to  open  the 
judgment. 

The  court  made  absolute  tiie  rule  to  open  the  judgment. 
PlaintLSs  appealed. 

Error  aisigned  among  others  was  (1)  making  absolute  the 
rule  to  show  cause  why  the  judgment  entered  should  not  be 
opened  and  defendant  let  into  a  defense. 

R.  A.  Balphj  with  him  Jos.  BalpK  for  appellants. — The  judge 
sits  as  a  chancellor,  and  where  there  is  simply  oath  against  oath 
a  decree  cannot  be  made  in  favor  of  the  defendant:  Bank's 
Appeal,  124  Pa.  837.  Under  the  act  of  1877  applications  to 
open  judgments  are  addressed  to  the  equitable  power  of  the 
court.  An  appellate  court  will  review  the  evidence  as  in  an 
appeal  in  equity :  Kneedler's  Appeal,  92  Pa.  428. 

John,  N.  Dunny  with  him  James  M.  Garrison^  for  appellee. 

Opinion  by  Beaver,  J.,  July  23, 1897 : 

The  enlarged  powers  conferred  upon  the  Supreme  Court  by 
the  Act  of  May  20,  1891,  P.  L.  101,  are  to  be  construed  and 
exercised  as  were  those  conferred  by  the  Act  of  April  4,  1877, 
P.  L.  53 :  Kelber  v.  Plow  Co.,  146  Pa.  485.  As  to  the  extent  to 
which  an  appellate  court  will  review  the  action  of  the  court 
below  in  a  case  such  as  here  presented,  see  Jenkintown  National 
Bank's  Appeal,  124  Pa.  337.  On  the  face  of  the  written  evi- 
dence and  the  admitted  facts  of  this  case,  the  plaintiffs  were 
clearly  not  entitled  to  maintain  their  judgment.  At  the  time 
of  the  execution  by  the  defendant  of  the  judgment  note  upon 
which  the  judgment  was  entered,  the  plaintiffs  gave  a  written 
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memorandam  according  to  the  terms  of  which  the  judgment 
note  was  to  be  returned  at  the  expiration  of  ten  months  from 
its  date,  when  notes  amounting  to  $500,  given  by  the  defend- 
ant to  one  G.  F.  Miller,  for  the  payment  of  which  the  plaintiffs 
had  assumed  responsibility,  were  paid.  The  plaintiffs  admit 
the  signing  of  this  memorandum  and  admit  also  the  payment 
of  the  notes  given  by  Richardson  to  Miller  for  which  they  were 
responsible  within  the  time  mentioned  in  the  memorandum,  but 
claim  that  the  writing  did  not  contain  the  entire  agreement 
made  by  the  parties  at  the  time.  The  contemporaneous  parol 
agreement  which  they  claim  was  made  is  at  variance  with  the 
terms  of  the  written  memorandum.  The  testimony  of  the  plain- 
tiff taken  at  its  best,  can  scarcely  be  said  to  meet  and  satisfy 
the  requirements  of  the  rule,  under  which  a  chancellor  can 
reform  a  written  instrument.  The  defendant  admits  that  there 
was  more  in  his  agreement  with  the  plaintiffs  than  is  contained 
in  the  written  memorandum  given  by  them  at  the  time  of  the 
execution  of  the  judgment  note,  but  his  version  of  that  agi'ee- 
ment  is  entirely  different  from  theirs.  If,  upon  the  trial  of  the 
caae  before  a  jury,  the  plaintiffs  are  able  to  show  by  more  than 
a  single  witness  and  by  testimony  clear,  precise  and  indubitable 
that  there  was  a  contemporaneous  parol  agreement  vaiying  the 
terms  of  the  written  memorandum  which  would  be  such  as 
ought  to  move  the  conscience  of  a  chancellor  to  reform  the 
written  instrument,  there  will  still  be  the  question  for  the  jury 
as  to  whose  version  of  that  parol  agreement  is  the  true  one. 
From  every  point  of  view,  therefore,  the  court  below  was  un- 
doubtedly justified  in  making  absolute  the  rule  to  show  cause 
why  the  judgment  entered  by  the  plaintiff  against  the  defend- 
ant should  not  be  opened  and  the  defendant  let  into  a  defense. 
This  is  the  only  alleged  error  and  the  decree  is  therefore  af- 
firmed. 
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Charles  P.  Littell  v.  William  Young,  Appellant. 

Liquor  law — Sale  to  drunkardr— Eight  of  acHon  in  injured  party. 

A  saloon  keeper  is  liable  for  damages  caused  by  exposure  resulting 
from  sale  of  liquor  to  au  intoxicated  person  or  one  of  known  intemperate 
habits.  This  liability  is  fixed  by  the  Act  of  1854,  P.  L.  668.  The  injured 
person,  himself,  is  entitled  to  recover  for  such  injury. 

The  principle  Yolentl  non  fit  injuria  does  not  apply,  for  the  reason  that 
one  who  is  either  an  habitual  drunkard  or  under  the  influence  of  liquor 
has  no  control  of  his  will  and  is,  therefore,  incapable  of  consenting.  The 
law  puts  itself  in  the  place  of  his  will  and  says,  in  effect:  ** My  will  and 
not  the  broken  down  will  of  the  inebriate  must  govern." 

Practice  (7.  P,— Defective  assignments — Partial  excerpts  not  assignable. 
Where  the  charge  of  the  court  taken  as  a  whole,  fully  and  properly  dis- 
cusses the  measure  of  damages,  an  assignment  will  not  be  sustained  which 
challenges  only  a  portion  of  what  was  said  to  the  jury  on  the  subject. 

Improper  remarks  of  counsel— Defective  assignments — Practice,  C.  P. 

Where  alleged  misstatements  of  counsel  are  complained  of  the  assign- 
ment will  not  be  considered  when  it  does  not  appear  that  counsel  asked 
the  court  to  correct  the  statements  and  caution  the  jury,  and  where  no 
exception  is  taken  at  the  time  in  regard  to  the  failure  of  the  court  to  do  so. 
Where  there  is  nothing  which  brings  them  on  the  record  it  is  impossible 
for  the  appellate  court  to  consider  the  alleged  misstatements. 

Argued  April  12,  1897.  Appeal,  No.  19,  April  T.,  1897,  by 
defendant,  from  judgment  of  C.  P.  No.  8,  Allegheny  Co., 
August  Term,  1895,  No.  170,  on  verdict  for  plaintiff.  Before 
RiCB,  P  J.,  Wtllakd,  Wickham,  Beaver,  Reedeb,  Oblady 
and  Smith,  JJ.    AflBrmed. 

Trespass  for  sale  of  liquor  to  an  intoxicated  person.  Before 
McClung,  J. 

The  facts  of  the  case  are  sufficiently  disclosed  by  the  charge 
of  the  trial  judge,  McClxtng,  J.,  which  was  as  follows : 

This  action  is  brought  by  the  plaintiff,  Littell,  to  recover  dam- 
ages which  he  says  were  caused  to  him  by  the  unlawful  or  neg- 
ligent act  of  the  defendant.  The  allegation  is  that  on  the  7th 
of  February,  1895,  Littell  was  not  only  a  man  of  known  intem- 
perate habits,  but  that  he  was  at  that  time  visibly  affected  by 
intoxicating  liquor;  that  is,  that  he  was  drunk;  and  that  the 
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defendant,  not  only  knowing  that  he  was  a  man  of  intemperate 
habits,  but  perceiving  that  he  was  at  the  time  intoxicated,  fur- 
nished hira  liquor ;  and  that  by  reason  of  the  furnishing  of  that 
liquor,  he  fell  on  his  way  home  in  a  practically  unconscious  state, 
and  was  so  frozen  that  he  lost  a  portion  of  each  of  his  hands. 

In  order  that  you  may  find  a  verdict  for  the  plaintiff,  he  must 
convince  you  not  only  that  the  defendant  did  the  unlawful  act, 
but  that  that  unlawful  act  was  the  proximate  cause  of  the  in- 
jury which  he  received.  It  need  not  be  the  immediate  cause. 
As  a  matter  of  course,  it  was  not,  even  if  it  was  done,  the 
immediate  cause  in  this  case.  The  immediate  cause  was  the 
cold  which  froze  his  hands.  But  was  the  freezing  a  consequent 
injury,  a  probable  consequence  of  the  act  done  by  the  defend- 
ant of  which  complaint  is  made,  a  thing  which,  if  the  defendant 
had  thought  of 'considering  the  fact  that  this  man  had  to  travel 
home,  he  would  have  regarded  as  likely  to  occur,  or  as,  at  least, 
not  an  improbable  occurrence.  Perhaps  this  part  of  the  case 
will  not  be  the  most  difficult  one  for  you  to  determine. 

It  appears  that  this  young  man  was  picked  up  on  the  morn- 
ing of  the  8th  of  February,  1895,  on  North  avenue,  Allegheny, 
and  that  at  the  time  his  hands  were  frozen — ^it  was  a  very  cold 
night— and  that  from  this  the  injury  occurred.  It  seems  that 
perhaps  an  hour  or  more  before  this  another  oflBcer  had  aroused 
him  on  the  street,  just  across  the  narrow  park  from  the  street 
where  he  was  found,  and  had  started  him  on  his  way  home. 
Both  officers  say  that  he  was  drunk  at  the  time,  and  it  is  an 
admitted  fact  that  he  was  just  preceding  that,  within  a  few 
hours  at  least,  in  the  saloon  of  the  defendant  on  the  Diamond. 
You  will  notice,  if  you  are  acquainted  with  the  surroundings, 
that  these  places  where  the  officers  find  him  are  practically  on 
his  direct  road  home  from  the  point  where  the  defendant's 
saloon  is  situated  to  where  the  plaintiff  lived. 

The  first  question  for  you  to  determine  is  as  to  whether  or 
not  liquor  was  furnished  to  this  man,  on  this  night  of  the  seventh 
of  February.  Possibly  you  will  first  inquire  as  to  whether  he 
was  a  man  of  known  intemperate  habits,  or  whether  he  was  at 
the  time  that  he  went  to  that  saloon  visibly  affected  by  intoxi- 
cating drink.  [We  have  an  act  of  assembly  passed  in  1854 
making  any  person  furnishing  intoxicating  dnnks  to.  another 
person  in  violation  of  existing  laws,  or  of  the  provisions  of  the 
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act  of  which  this  a  part,  shall  be  held  civilly  responsible  for 
any  injuiy  to  person  or  property  in  consequence  of  such  fur- 
nishing. We  have  in  addition  to  that  the  act  of  1887,  which 
makes  it  a  misdemeanor  to  either  sell  or  furnish  liquor  to  a  man 
of  known  intemperate  habits,  or  a  man  at  the  time  visibly  af- 
fected by  intoxicating  drinks.  That  act  existing  without  refer- 
ence to  the  other  act,  the  violation  of  its  provisions  would  of 
itself  be  unlawful  negligence.  An  act  done  in  violation  of  a 
criminal  statute  is  of  itself  an  act  of  negligence,  and  makes  the 
party  doing  it  responsible  for  the  proximate  consequences  of  the 
act;  and  if  this  defendant  furnished  to  Littell,  he  being  then 
a  man  of  known  intemperate  habits,  or  even  if  he  was  not  of 
known  intemperate  habits,  if  he  was  at  the  time  visibly  affected 
by  intoxicating  drink,  if,  under  those  circumstances,  the  de- 
fendant furnished  liquor  to  him,  he  would  be  guilty  of  an  act 
of  unlawful  negligence  which  would  render  bim  responsible  for 
the  consequences  of  the  act.  It  would  render  him  responsible 
to  the  party  to  whom  he  furnished  it,  if  the  party  was  so  far 
overcome  by  the  liquor  as  to  take  away  his  own  responsibility. 
If  he  was  able  to  take  care  of  himself  notwithstanding  this,  as 
a  matter  of  course,  he  would  be  bound  to  do  so,  and  he  could 
not  recover;  but  a  man  cannot  put  liquor  into  another  so  as  to 
destroy  his  capacity  to  take  care  of  himself,  and  then  charge 
him  with  being  guilty  of  conti'ibutory  negligence  because  he 
does  not  take  care  of  himself.  If  he  makes  him  so  drunk  that 
he  falls  down  and  is  frozen  as  the  result  of  that  drunkenness, 
then  he  would  be  liable  for  the  act,  if  the  party  was  either  at 
the  time  the  liquor  was  furnished  visibly  affected  by  intoxicat>- 
ing  drink  or  was  a  man  of  known  intemperate  habits  ;  so  that 
you  will  perceive  that  it  comes*  down  shortly  to  this :  that  if 
this  defendant  on  this  night  furnished  liquor  either  to  a  man  of 
known  intemperate  habits  or  to  a  man  at  the  time  visibly  af- 
fected by  drink,  and  that  because  of  that  an  injuiy  occurred  to 
him,  as,  being  overcome  by  the  drink,  his  hands  were  frozen, 
then  the  defendant  would  be  responsible  for  the  damages  re- 
sulting from  the  act.]  [1] 

Did  this  defendant  furnish  the  liquor  to  the  plaintiff  on  that 
night?  There  will  probably  be  little  difficulty  on  the  question 
as  to  whether  or  not  he  was  a  man  of  intempei*ate  habits,  and 
probably  little  on  the  other  question  as  to  whether  or  not  he 
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was  at  the  time  visibly  affected  by  liquor.  If  I  recollect  aright, 
the  testimony  on  both  sides  practically  concurs  as  to  both  of 
those  matters.  The  defendant,  however,  says  that  he  did  not 
furnish  him  any  liquor  upon  that  night.  If  that  is  true,  that  is 
an  end  of  this  case.  If  he  did  not  furnish  him  liquor,  of  course 
he  would  not  be  responsible.  He  may  have  furnished  it  before ; 
he  may  have  wrongfully  furnished  it  before;  but  if  nothing 
resulted  from  it,  then  that  is  his  good  fortune.  The  question 
is  whether  he,  on  this  night,  furnished  liquor  which  at  least 
helped  to  put  this  man  in  a  condition  which  resulted  in  his 
being  frozen.  The  plaintiff  and  his  witnesses  say  that  he  did 
get  liquor  there ;  that  he  got  it  both  in  the  evening,  perhaps 
between  six  and  seven  o'clock,  and  again  at  ten,  and  possibly 
again  at  eleven  o'clock.  The  plaintiff's  witnesses  appear  here, 
some  of  them,  to  be  pretty  low  in  the  scale  themselves.  It  does 
not  necessarily  result  that  they  do  not  tell  the  truth.  It  is  a 
matter,  however,  to  be  taken  into  account  by  you.  Of  course, 
you  could  not,  under  the  circumstances  set  forth  by  the  plaintiff 
here,  expect  him  to  be  in  the  company  of  people  of  the  highest 
respectability.  You  have  to  take  the  testimony  of  such  people 
as  know  the  facts.  At  the  same  time,  you  are  entitled  to  take 
into  aecount  in  favor  of  the  defendant  the  character  of  those 
people  in  determining  whether  they  are  correct,  whether  there 
is  a  mistake,  or  whether  they  are  truthful  in  their  testimony. 
The  credibility  of  witnesses  is  always  a  question  for  the  juiy. 
You  will  determine  these  facts,  and  if  you  find  that  this  man 
Young,  or  his  representative,  did  on  that  evening  in  violation  of 
law,  furnish  liquor  to  the  plaintiff,  he  being  either  at  the  time 
drunk,  or  a  person  of  known  intemperate  habits,  and  that  as  a 
probable  consequence  of  that  furnishing,  even  if  it  was  taken  in 
connection  with  liquor  furnished  by  other  people,  he  was  over- 
come, fell  down  on  the  open  street  and  was  frozen  so  as  to  in- 
jure him,  then  the  defendant  would  be  liable  for  the  damage 
which  he  suffered,  and  the  remaining  question  would  be  the 
measure  of  damages. 

Now,  when  you  come  to  that,  you  have  again  to  take  into 
account  the  character  of  the  plaintiff  himself. 

This  is  a  question  of  money  damage.  It  is  not  a  question  of 
mere  sentiment.  It  is  the  damage  to  this  plaintiff ;  and  if  he 
was  injured,  the  elements  of  damage  would  be,  first,  the  expense 
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tiiat  he  incurred,  second,  the  pain  and  suffering,  and  third,  the 
loss  of  earning  power.  It  does  not  appear  that  the  first  element 
exists  in  this  case.  He  was  taken  to  the  hospital  and  was 
doubtless  treated  there  without  any  expense,  so  that  there  is  no 
expense  shown  in  the  case.  He  would  be  entitled  to  recover 
for  his  pain  and  suffering,  both  the  pain  and  suffering  which 
resulted  immediately  from  the  injury,  and  if  there  is  pain  result- 
ing from  his  being  maimed  through  life,  he  would  also  be  enti- 
tled to  recover  for  that  In  addition  to  that,  he  would  be 
entitled  to  recover  for  his  loss  of  earning  power.  When  you 
come  to  that,  the  defendant  is  entitled  to  have  you  consider  the 
man's  habits  as  well  as  ,all  other  matters  which  surround  the 
case.  His  hands  are  maimed,  but  it  would  seem  to  be  very 
probable,  almost  certain,  that  the  destruction  of  his  ability  to 
work  would  not  be  of  as  much  money  value  as  the  destruction 
of  the  ability  of  a  sober  man.  He  is  a  man  admittedly  of  very 
bad  habits,  a  man  who  does  not  work  regularly,  and  a  man  who 
would  not  use  his  hands  as  well  as  a  man  of  sober  habits.  Of 
course,  it  does  not  follow  from  this  that  his  hands  are  of  no  use 
to  him,  or  would  not  be  in  the  future ;  but  what  I  say  to  you 
simply  is  that  it  is  your  duty  to  take  this  into  account,  and  to 
remember,  when  you  come  to  estimating  the  value  of  his  hands 
to  him,  that  it  is  practically  certain  that  his  hands  would  not 
be  of  as  much  money  value  to  him  as  the  hands  of  a  sober  and 
industrious  man.  [If  you  come  to  the  question  of  damages,  if 
you  find  that  this  defendant  is  liable  under  the  law  and  under 
the  instructions  which  we  have  given  you,  then  you  will  assess 
such  damages  as  in  your  judgment  the  evidence  justifies,  and 
render  a  verdict  accordingly.]  [2] 

To  which  charge  defendant's  counsel  except,  and  at  his  in- 
stance bill  sealed. 

Verdict  for  plaintiff  for  $850.    Defendant  appealed. 

Errors  assigned  were  (1,  2)  portions  of  the  judge's  charge, 
reciting  same,  as  indicated  by  brackets  in  the  general  charge. 
(3)  In  permitting  the  counsel  for  plaintiff  to  state  to  the  jury, 
and  in  not  correcting  said  statements  in  his  charge  to  the  jury, 
as  follows :  "  That  the  effect  of  selling  liquors  by  defendant  to 
plaintiff  was  the  cause  of  ruining  the  home  of  Mrs.  Littell, 
mother  of  said  plaintiff."  (4)  In  allowing  plaintiff's  counsel 
Vol.  V— 14 
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to  state  to  the  jury,  and  not  correcting  the  same  in  his  charge, 
that  the  defendant  closed  his  saloon  at  twelve  o'clock  on  the 
night  of  February  7,  1895,  while  the  uncontradicted  testimony 
was  that  he  closed  his  place  at  11 :  10  o'clock.  (5)  In  allowing 
plaintiff's  counsel  to  state  to  the  jury,  and  not  correcting  the 
same  in  his  charge,  that  officer  Miller,  at  twelve  o'clock,  found 
plaintiff  lying  upon  the  sidewalk  on  Montgomery  avenue,  near 
Federal  street,  when  in  truth  and  in  fact  the  officer  said  on  the 
witness  stand  that  as  near  as  he  could  judge  it  was  between 
twelve  and  half  past  twelve  o'clock.  (6)  In  permitting  coun- 
sel for  plaintiff  to  state  in  his  argument  to  the  jury,  and  not 
correcting  the  same  in  his  charge,  that  officer  McNimery  had 
found  the  plaintiff  on  North  avenue,  between  Arch  and  Web- 
ster steeets,  about  half  past  twelve  o'clock,  when  in  truth  and 
in  fact  the  officer  testified  that  he  found  the  plaintiff  about  half 
past  one  o'clock ;  that  he  passed  the  same  place  about  an  hour 
before,  and  he,  plaintiff,  was  not  there. 

A,  jff.  Rowand^  with  him  H,  H.  Rowand  and  L.  J.  Long^  for 
appellant. 

L.  JT.  Porter^  with  him  S.  Q.  Porter^  for  appellee. 

Opinion  by  Beavbb,  J.,  July  23, 1897 : 

The  plaintiff  in  the  court  below  brought  his  action  of  trespass 
against  a  licensed  vendor  of  intoxicating  liquors  for  the  recov- 
ery of  damages  for  personal  injuries  resulting  from  the  freezing 
of  his  hands  and  feet  to  such  an  extent  that  the  amputation  of 
some  of  his  fingers  became  necessary,  alleging  that  the  prox- 
imate cause  of  such  injuries  was  the  intoxicating  drink  fur- 
nished by  the  defendant  to  him,  whilst  in  a  state  of  helpless 
intoxication.  That  the  intoxicating  drink  was  so  furnished 
must  have  been  affirmatively  found  by  the  jury,  for  they  were 
distinctly  instructed  by  the  court  below  as  follows :  "  The  defend- 
ant however  says  that  he  did  not  furnish  him  any  liquor  upon 
that  night.  If  that  is  true,  that  is  an  end  of  this  case.  If  he  did 
not  furnish  him  liquor,  of  course  he  would  not  be  responsible. 
He  may  have  furnished  it  before ;  he  may  have  wrongfully  fur- 
nished it  before,  but,  if  nothing  resulted  from  it,  then  that  is 
his  good  fortune."   Under  these  instructions  the  verdict  of  course 
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establishes  the  fact  that  the  sale  was  made  as  alleged  by  the 
plaintiff  and  testified  to  by  several  witnesses. 

Tiie  next  subject  of  inquiry  by  the  jury  was  as  to  the  char- 
acter of  the  plaintiff  and  his  condition  on  the  night  on  which 
the  injury  occurred.  Was  the  plaintiff  a  man  of  known  intem- 
perate habits?  Was  he  visibly  affected  by  drink,  when  the 
sale  was  made  by  the  defendant?  Answers  to  these  questions 
of  fact  could  be  legitimately  found  in  the  evidence,  and  the  facts 
in  relation  thereto  were  fairly  submitted  to  the  jury.  In  fact, 
there  is  little  practical  denial  of  the  truth  of  both  of  them.  It 
was  necessary  for  the  jury  to  find  against  the  defendant  on  one 
or  both  of  these  questions.  It  is  immaterial  whether  they  found 
against  him  on  one  or  both  and,  if  but  one,  on  which.  In  either 
case  the  verdict  has  a  sure  foundation,  if  the  plaintiff  has  a 
right  to  recover. 

The  case  so  far  is  free  from  diflBculty,  and  as  we  understand 
the  assignments  of  error,  is  not  open  to  complaint.     It  is  some- 
what difficult  to  determine  from  the  appellant's  first  assignment 
•  of  error  of  what  he  does  complain.     A  considerable  portion  of 
the  charge,  covering  three  or  four  distinct  points,  is  contained 
in  this  assignment.    The  question  of  defendant's  liability  under 
the  act  of  1864  and  of  general  liability  under  the  act  of  1887, 
the  question  of  the  proximate  cause  of  the  injury  and  of  possi- 
ble contributory  negligence  on  the  part  of  the  plaintiff  are  all 
involved  in  the  part  of  the  charge  contained  in  the  first  assign- 
ment.    That  the  plaintiff  left  the  defendant's  saloon  in  a  state 
of  intoxication  is  practically  admitted.     If  he  were  in  the  help- 
less condition  described  by  himself  and  at  least  one  other  of  his 
witnesses,  the  jury  were  entirely  justified  in  finding  that  the 
intoxicating  drink  which  they  found  to  have  been  furnished  by 
the  defendant  was  the  proximate  cause  of  the  injury.     The 
plaintiff  was  found  by  a  policeman  shortly  after  leaving  the  de- 
fendant's saloon  in  a  semiconscious  condition,  prone  upon  the 
earth  after  midnight  with  the  temperature  below  zero.    Roused 
to  apparent  consciousness,  he  was  started  homeward  but  was 
found  within  an  hour  afterwards  by  another  policeman  in  the 
condition  which  necessitated  the  amputation  of  his  fingers  and 
left  him  in  the  condition  in  which  he  showed  himself  to  the 
court  and  jury.    If  he  were  in  the  condition  described  above, 
he  could  not  be  guilty  of  contributory  negligence.    As  was  said 
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in  Fink  v.  Garman,  40  Pa.  95,  "  Then  he  was  incapable  of  legal 
acts.  He  was  like  an  idiot  or  a  child  of  tender  years,  and  to 
such  cases  the  doctrine  of  concurring  negligence  is  inapplicable. 
Not  only  was  he  incapable  of  exercising  sound  discretion  and 
therefore  is  not  to  be  held  to  its  exercise,  but  his  condition  was 
notice  to  Fink,  was  an  appeal  to  his  humanity,  was  such  as  to 
make  his  violation  of  the  statutes  more  palpably  unlawful  neg- 
ligence." It  was  said  in  Davies  v.  McKnight,  146  Pa.  610 : 
"  The  contention  that  the  voluntary  taking  of  liquor  by  the  de- 
ceased while  intoxicated  and  being  at  the  time  of  known  intem- 
perate habits  was  such  contributory  negligence  on  his  part  as 
would  prevent  a  recovery  by  the  plaintiff,  will  not  bear  exami- 
nation. Such  ruling  would  practically  destroy  the  act  of  assem- 
bly. Every  drunkard  not  only  takes  liquor  voluntarily  but 
whenever  he  can  get  it  and,  because  of  his  weakness,  the  law 
makes  the  saloon  keeper  responsible  for  selling  to  such  person. 
He  has  not  the  will  power  to  resist  the  temptation,  and  for  this 
reason  the  sale  to  him  is  forbidden." 

The  fact  that  others  sold  intoxicating  drinks  to  the  plaintiff 
on  the  same  night  does  not  in  any  way  relieve  the  defendant  of 
liability  under  the  circumstances  of  this  case  nor  palliate  the 
wrong  which  he  did  to  the  defendant.  If  the  plaintiff  were  a 
man  of  known  intemperate  habits  and  the  defendant  with  others 
furnished  him  liquor  while  intoxicated  and  with  knowledge  of 
his  habits,  why  are  they  not  all  responsible  for  the  injury  which 
resulted  therefrom  ?  In  such  case  it  would  be  impossible  for 
the  jury  to  say  which  particular  glass  of  liquor  was  the  proxi- 
mate cause  of  his  injury.  Each  glass  did  its  share  of  the  work: 
Taylor  v.  Wright,  126  Pa.  617. 

It  is  scarcely  necessary  to  discuss  the  proposition  laid  down 
by  the  court  as  to  the  defendant's  general  liability  for  a  viola- 
tion of  the  act  of  1887.  The  plaintiff  bases  his  right  to  recover 
specifically  upon  the  third  section  of  the  Act  of  May  8,  1854, 
P.  L.  663,  which  is  as  follows :  "  That  any  person  furnishing 
intoxicating  drinks  to  any  other  person  in  violation  of  any  exist- 
ing law  or  of  the  provisions  of  this  act  shall  be  held  civilly  re- 
sponsible for  any  injury  to  person  or  property  in  consequence 
of  such  furnishing  and  any  one  aggrieved  may  recover  full  dam- 
ages against  such  person  so  furnishing  by  action  on  the  case 
instituted  in  any  court  having  jurisdiction  of  such  form  of  action 
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in  this  commonwealth."  The  only  serious  question  in  the  case 
is  that  of  defendant's  liability  under  this  act  of  assembly.  Is 
the  plaintiff  such  a  person  as  is  described  in  the  act  under  the 
terms  **  any  one  aggrieved  ?  "     If  so,  he  is  entitled  to  recover. 

A  person  aggrieved  is  one  who  is  wronged  or  prejudiced  in 
rights  of  property  or  person  by  the  act  of  another.  That  the 
plaintiff  was  injured  in  his  person  cannot  be  denied.  That  this 
injury  was  caused  by  the  wrongful  act  of  the  defendant  has  been 
found  by  the  jury.  The  plaintiff  is  of  full  age.  His  relations 
to  his  mother  were  of  such  a  character  that  she  could  evidently 
recover  nothing  for  loss  of  contribution  to  her  maintenance,  for 
he  contributed  nothing.  So  far  as  the  evidence  shows,  she  was 
put  to  no  expense  in  any  way,  in  consequence  of  the  injury 
which  he  sustained  and,  if  she  had  been,  her  right  to  recover 
under  the  facts  of  this  case  would  be  more  than  doubtful. 
In  Brooks  v.  Cook,  44  Mich.  617,  Cooley,  J.,  in  construing 
the  statute  of  1877  giving  "  every  wife,  child,  parent,  guardian, 
husband,  or  other  person,  a  right  of  action  against  a  liquor  seller 
for  injury  done  the  plaintiff,  by  reason  of  the  intoxication  of 
any  person,"  held,  "  That  the  person  to  whom  the  liquor  was 
sold,  etc.,  and  who  in  consequence  sustained  an  injury  was  not 
one  of  the  persons  for  whose  benefit  the  statute  was  passed," 
basing  this  opinion  upon  the  well  understood  rule  of  construc- 
tion "  that  when  after  an  enumeration  the  statute  employs  some 
general  terms  to  embrace  other  cases,  the  other  cases  must  be 
understood  to  be  cases  of  the  same  general  character,  sort  or 
kind  with  those  named."  In  this  case,  however,  Judge  Cooley 
distinctly  recognizes  the  authority  of  the  legislature  to  include 
the  person  to  whom  the  liquor  was  sold  as  entitled  to  the  bene- 
fits of  such  a  statute,  saying,  "  doubtless  the  statute  might  have 
extended  its  benefits  to  the  intoxicated  person ;  but  if  such  were 
the  intent  it  is  surprising  that  it  was  not  distinctly  and  unequiv- 
ocably  expressed : "  38  Am.  Rep.  282.  It  is  to  be  observed 
further  that  this  was  a  case  in  which  a  man  when  intoxicated 
was  robbed  and  the  effort  was  made  to  recover  the  money  lost; 
but  in  such  a  case  the  doctrine  of  proximate  cause  applies  and 
there  intervenes  an  active,  intelligent  and  responsible  agent  in 
the  person  of  the  one  who  took  the  money.  It  could,  therefore, 
be  very  forcibly  argued  that  the  liquor  seller  should  not  be  held 
responsible  for  the  act  of  another  which  was  the  proximate  cause 
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of  the  loss  of  the  intoxicated  man.  It  was  held  in  Nebraska, 
under  the  statute  relating  to  this  subject,  which  provides  that 
*•'  The  peraon  so  licensed  shall  pay  ail  damages  that  the  commu- 
nity or  individuals  may  sustain,  in  consequence  of  such  traffic," 
etc.,  chapter  60,  section  15,  Compiled  Statutes  of  Nebraska,  1895, 
688,  in  Buckmaster  V.  McEkoy,  20  Nebraska,  557  (57  Am.  Reps. 
843),  that  a  licensed  saloon  keeper  who  had  sold  whiskey  to 
the  plaintiff,  by  reason  of  which  he  became  stupefied  and  uncon- 
scious and  whilst  in  that  condition,  was  subjected  to  the  cold 
and  his  legs  became  frozen,  so  that  amputation  became  neces- 
sary, was  liable  in  a  civil  suit  for  damages,  and  that  the  injured 
person  was  entitled  to  recover  for  the  injury.  The  language 
of  this  statute  is  ceiiiainly  not  more  comprehensive  than  that  of 
the  act  of  1854,  supra.  We  have  no  clearly  adjudicated  case 
upon  this  question  in  Pennsylvania,  but  in  Veon  v.  Creaton,  188 
Pa.  48,  in  which  the  father  had  been  put  to  expense  and  trouble 
caused  by  a  serious  injury  to  his  son  occasioned  by  an  accident 
upon  a  railroad  in  consequence  of  his  intoxication,  it  was  held 
that  tlie  father  could  not  recover,  for  the  reason  that  he  was 
not  a  person  aggrieved  within  the  meaning  of  the  act. 

In  delivering  the  opinion  of  the  court  in  tliis  case,  Mr.  Jus- 
tice Clark  says :  "  Myron  H.  Veon  was  25  years  of  age  and 
sui  juris,  and  if  there  is  any  right  of  recovery  for  his  alleged 
injuries  in  consequence  of  the  defendant's  wrongful  act,  it  would 
seem  to  be  in  the  son  and  not  in  the  father."  In  enacting  the 
statute  of  May  8, 1854,  supra,  the  legislature  followed  the  clear 
analogies  of  the  common  law  which  for  most  injuries  to  person 
or  property  provide  a  remedy  for  the  private  wrong  to  the 
person  injured  by  a  civil  suit  for  damages  and  for  the  public 
wrong  by  indictment.  If  the  defendant  had  felled  the  plaintiff 
by  a  blow  with  a  bludgeon,  so  that  the  injuries  complained  of 
had  resulted,  there  could  be  no  doubt  about  his  liability  in  this 
action  for  injury  to  the  person.  The  injury  in  such  case  is 
scarcely  more  direct  that  when,  after  contributing  to  his  condi- 
tion, as  has  been  found  by  the  jury  in  this  case,  the  plaintiff  is 
sent  forth  by  the  defendant  whether  by  forcible  eviction  as  he 
claims  or  a  simple  invitation  as  is  claimed  by  the  defendant  at 
midnight  with  the  temperature  below  zero,  reason  beclouded, 
will  paralyzed  and  body  incapable  of  ordinary  locomotion,  to 
find  his  way  home  unaided.     The  principle  volenti  non  fit  in- 
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juria  does  not  apply,  for  the  reason,  that  one  who  is  either  an 
habitual  drunkard  or  under  the  influence  of  liquor  has  no  con- 
trol of  his  will  and  is  therefore  incapable  of  consenting.  The 
law  puts  itself  in  the  place  of  his  will  and  says,  in  effect,  "'  My 
will  and  not  the  broken  down  will  of  the  inebriate  must  gov- 
ern." All  our  legislation  in  regard  to  habitual  drunkards  pro- 
ceeds upon  the  theory  that  the  inebriate  is  entirely  irresponsible, 
that  reason,  conscience,  affections  and  will  are  all  dethroned ; 
that  whenever  will  comes  in  conflict  with  appetite,  it  necessarily 
goes  down  in  the  contest ;  hence  the  will  of  relatives  is  made 
effective  by  notice  to  the  party  who  furnishes  intoxicating  li- 
quors contrary  thereto  ;  hence  as  here,  the  law  asserts  its  man- 
date in  place  of  the  inebriate's  will.  As  was  said  in  Davis  v. 
McKnight,  supra,  "He  has  not  the  will  power  to  resist  the 
temptation,  and  for  this  reason  the  sale  to  him  is  forbidden." 
The  comprehensive  character  of  the  statute,  under  which  the 
plaintiff  seeks  to  recover  here,  was  commented  upon  in  Fink  v. 
Garraan,  supra,  in  which  the  opinion  was  delivered  by  Mr.  Jus- 
tice Woodward  (G.  W.)  which  has  been  distinctly  recognized 
and  commended  in  Taylor  v.  Wright,  supra,  and  which,  although 
its  facts  differ  from  those  of  the  present  case,  clearly  and  ably 
Bets  forth  many  of  the  fundamental  principles  upon  which  cases 
of  this  character  rest.  Giving,  therefore,  to  the  first  assignment 
of  error  the  fullest  possible  effect,  we  can  see  nothing  in  any 
of  its  aspects  which  will  justify  us  in  sustaining  it 

The  second  assignment  of  error  is  not  sustained.  It  relates 
to  the  question  of  damages,  but  contains  only  a  portion  of  what 
was  said  by  the  court  to  the  jury  upon  the  subject.  This  ques- 
tion was  fully  and  fairly  submitted  to  the  jury  in  a  manner 
quite  as  favorable  to  the  defendant  as  he  had  any  right  to  ex- 
pect. His  rights  were  well  guarded  in  what  the  court  below 
said  upon  the  subject. 

As  to  the  third,  fourth,  fifth  and  sixth  assignments  of  error 
they  all  relate  to  alleged  statements  made  by  counsel  for  the 
plaintiff  in  his  closing  argument  to  the  jury.  It  appears  by  the 
stenographer's  notes  that  "  Mr.  Rowand  calls  the  attention  of 
the  court  in  the  presence  of  the  jury  to  the  following  misstate- 
ments of  testimony  and  improper  statements  made  by  Mr. 
Porter  in  his  argument  to  the  jury,  and  makes  the  following 
corrections  thereof,"  and  then  follow  the  alleged  misstatements 
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of  the  plaintiff's  counsel  which  are  complained  of  in  these  as- 
signments. Appellant's  counsel  did  not  ask  the  court  to  cor- 
rect these  statements  and  to  caution  the  jury  in  regard  to  them. 
He  took  no  exceptions  at  the  time  in  regard  to  the  failure  of 
the  court  to  do  so.  There  is  nothing  which  brings  them  upon 
the  record,  and  it  is  impossible  for  us  to  consider  them.  There 
is  no  similarity  between  the  action  of  the  defendant's  counsel 
in  this  case  and  that  of  the  defendant's  counsel  in  Holden  y. 
R.  R.  Co.,  169  Pa.  1,  upon  which  he  relies.  The  assignments 
of  error  are  all  overruled,  and  the  judgment  is  affirmed. 


Andrew  B.  Floyd  v.  Darwin  A.  Hotchkiss,  Appellant. 

Contract— Breach  of  warranty — Question  for  jury, 

A  written  warranty  was  given  plaintiff  by  defendant  of  which  there  was 
a  breach  whenever  certain  stock,  purchased  by  the  plaintiff  on  the  strength 
of  such  warranty,  fell  below  its  par  value  in  the  market.  Eeld^  that  an  ac- 
tion was  maintainable  whenever  the  defendant  after  notice  and  demand 
failed  to  make  good  the  said  warranty. 

The  question  of  value  involved  is  not  one  of  real  or  ultimate,  but  of 
present,  available  money  value  and  being  in  dispute  is  necessarily  for  the 
jury. 

Appeals — Defective  assignment — Failure  to  allow  exertion  below. 

An  assignment  not  in  accordance  with  the  rules  and  on  a  point  where 
DO  exception  was  allowed,  although  one  was  asked  for,  will  not  be  con- 
sidered. 

Evidence—Hearsay  declarations. 

Where  the  question  is  as  to  the  present  money  value  of  certain  stock 
mere  declamtions  by  the  president  of  the  company  as  to  such  value  are 
inadmissible.  Such  declarations  are  but  mere  hearsay,  and  as  such  inad- 
missible. 

Submitted  May  18, 1897.  Appeal,  No.  40,  May  T.,  1897,  by 
defendant,  from  judgment  of  C.  P.  Crawford  Co.,  May  T.,  1895, 
No.  115,  on  verdict  for  plaintiff.  Before  Rice,  P.  J.,  Wickham, 
Bbaveb,  Reedeb  and  Orlady,  J  J.    Reversed. 

Assumpsit  to  recover  on  a  guarantee  of  stock  sold.  Before 
Henderson,  P.  J. 
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The  facts  sufficiently  appear  from  the  following  charge  of  the 
court: 

On  the  Ist  day  of  February,  1898,  the  defendant  gave  to  the 
plaintiff  a  writing  in  the  words  following :  "  For  value  received 
I  promise  to  pay  A.  B.  Floyd  eight  hundred  dollars  or  eiglit 
shares  of  Whipple  Loan  and  Trust  company  stock.  And  I 
guarantee  said  stock  and  the  payment  thereof  at  one  hundred 
cents  on  the  dollar  for  two  years  from  date  hereof.  And  at  any 
time  the  said  A.  B.  Floyd  wishes  to  dispose  of  said  stock  at  its 
full  face  value  I  am  to  have  first  choice  to  purchase  and  redeem 
the  same." 

After  the  execution  of  this  paper  the  defendant  assigned  to 
the  plaintiff  eight  shares  of  stock  of  the  Whipple  Loan  and 
Trust  Company  of  the  par  value  of  $100  each.  This  certificate 
was  returned  to  the  company  by  Mr.  Hotchkiss,  as  the  evidence 
indicates,  and  in  lieu  thereof  a  new  certificate  was  issued  to 
Mr.  Floyd,  the  plaintiff,  for  the  eight  shares  of  stock.  This  new 
certificate  was  issued  on  March  23,  1893,  some  seven  weeks 
after  the  execution  of  the  paper  which  has  just  been  read  in 
your  hearing. 

Plaintiff  says  he  has  received  no  dividends  on  his  stock ;  that 
it  has  no  market  value ;  that  he  has  endeavored  to  ascertain  its 
actual  value  and  is  unable  so  to  do ;  and  that,  having  received 
such  information,  not  having  found  a  market  for  it  anywhere, 
he  called  upon  the  defendant  to  make  good  the  undertaking 
contained  in  the  paper  upon  which  the  action  is  brought ;  that 
on  the  12th  day  of  January,  1894,  through  his  attorney  he  ten- 
dered an  assignment  of  the  stock  back  to  Mr.  Hotchkiss,  the 
defendant,  and  made  a  demand  upon  him  to  make  its  par  value 
good  to  him  in  money,  and  that  Mr.  Hotchkiss  declined  to  ac- 
cept the  assignment  of  the  stock.  He  further  alleges  that  at 
some  time  prior  to  the  12th  day  of  January,  1894,  he  called  upon 
Mr.  Hotchkiss  to  take  up  the  stock  or  to  make  its  value  good 
to  him,  and  that  Mr.  Hotchkiss  refused  to  accept  the  stock. 

[The  undertaking  which  the  defendant  entered  into  in  the 
execution  of  this  paper  is  apparently  an  agreement  on  his  part 
that  if  Mr.  Floyd  take  the  stock  of  the  Whipple  Loan  and  Trust 
company,  he,  the  defendant,  will  undertake  that  it  shall  have  a 
value  equal  to  its  par  value  for  two  years  from  the  date  of  the 
execution  of  this  paper ;  that  would  be  until  the  Ist  day  of  Feb- 
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niary,  1896 ;  and  that  he  would  guarantee  the  stock  to  have  a 
selling  value  during  that  period  equal  to  its  face  value.]  [3] 
He  further  elected  to  have  the  right  to  take  it  within  that  time 
at  its  par  value  before  it  should  be  offered  by  Mr.  Floyd  to  any- 
body else  at  its  par  value.  [Such  being  the  terms  of  the  under- 
taking of  the  defendant,  you  are  to  inquire  whether  the  stock 
so  turned  over  by  the  defendant  to  the  plaintiff  has  had  a  value 
equal  to  its  par  value,  or  any  selling  value  at  all,  during  the 
period  from  February  1, 1893,  to  February  1, 1895.  The  agree- 
ment of  Mr.  Hotchkiss  was  a  guaranty  that  the  stock  should 
have  a  value  of  one  hundred  cents  on  the  dollar ;  and  he  guar- 
antees the  pajrment  of  the  stock  at  any  time  within  two  years 
at  the  same  price.]  [4] 

[Whatever  may  have  been  the  intention  of  the  parties,  the 
paper  means  upon  its  face  that  Mr.  Hotchkiss  will  give  a  value 
to  the  stock  at  any  time  within  two  years,  of  one  hundred  cents 
on  the  dollar,  and  that  if  Mr.  Floyd  cannot  get  that  value  else- 
where for  it  Mr.  Hotchkiss  will  make  it  good  at  tliat  price.]  [5] 
This  may  not  have  been  what  the  parties  intended.  Whether 
it  is  or  not,  we  are  not  informed.  We  are  required  to  dispose 
of  the  case  upon  the  evidence  which  is  introduced.  The  par- 
ties in  the  absence  of  fraud,  accident  or  mistake  are  presumed 
to  have  intended  what  they  expressed  in  writing  and  signed  at 
the  time.  And  this  paper  having  been  executed  by  Mr  Hotch- 
kiss and  its  execution  not  being  denied,  the  parties  are  affected 
and  bound  by  its  terms. 

[Plaintiff  alleges  that  this  stock  has  had  no  market  value ; 
that  he  cannot  ascertain  from  the  managere  of  the  company 
what  its  value  is ;  that  he  has  not  been  able  to  sell  it ;  and  that 
the  defendant  has  refused  to  take  it  off  his  hands  or  to  make 
good  this  contract.  If  it  has  no  selling  value,  if  there  is  no 
demand  for  it,  if  Mr.  Floyd  cannot  get  any  price  for  it,  then 
there  is  a  breach  of  the  undertaking  of  Mr.  Hotchkiss,  and  if  at 
any  time  before  the  1st  day  of  February,  1895,  between  that 
period  and  the  1st  day  of  February,  1893,  Mr.  Floyd  was  unable 
to  get  a  price  for  the  stock  or  to  get  any  offer  for  it  or  to  dis- 
pose of  it  in  the  market,  then  Mr.  Hotchkiss  is  bound  under 
the  terms  of  his  agreement  to  make  the  stock  good  at  its  face 
value.]  [6] 

[It  is  alleged  on  the  part  of  the  defendant  that  it  has  ^  value; 
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that  stock  of  the  company  was  owned  by  some  pereons  in  this 
vicinity  who  have  got  it  by  some  means,  and  that  it  has  a  value. 
Has  it  a  value  which  is  available  to  Mr.  Floyd,  or  did  it  have 
up  to  the  1st  of  February,  1895,  a  value  which  was  available  to 
Mr.  Floyd  under  the  terms  of  this  agreement  by  which  Mr. 
Floyd  was  guaranteed  the  payment  of  the  stock  between  Feb- 
ruary, 1893,  and  February,  1896,  at  one  hundred  cents  on  the 
dollar?  Does  the  evidence  of  the  defendant  lead  you  to  believe 
that  it  had  such  a  value  in  the  hands  of  Mr.  Floyd?  If  not, 
plaintiff,  having  tendered  a  return  of  the  stock  and  having  called 
on  Mr.  Hotchkiss  to  make  his  contract  good,  is  entitled  to  dam- 
ages ;  which,  in  the  absence  of  evidence  that  the  stock  had  any 
value  at  all,  would  be  the  whole  of  the  par  value  of  the  stock, 
in  which  event  Mr.  Hotchkiss  would  be  entitled  to  take  up  the 
certificate  of  stock  which  has  been  heretofore  tendered  to  him. 
If  the  stock  has  a  selling  value  and  you  know  what  that  is,  Mr. 
Hotchkiss  would  be  liable  for  the  difference  between  the  selling 
value  of  the  stock  and  its  par  value.  I  do  not  recall  any  evi- 
dence, however,  which  would  lead  you  to  conclude  that  the  stock 
would  sell  for  any  particular  amount  if  offered  by  Mr.  Floyd.]  [7] 

[If  you  find  for  the  plaintiff  you  will  find  the  amount  of  dam- 
age which  he  has  sustained  under  the  contract,  which  would 
be  the  amount  of  money  he  is  entitled  to  receive,  f  800,  from 
the  Ist  day  of  February,  1893,  less  any  dividend  he  may  have 
received  upon  the  stock,  with  interest  at  six  per  cent,  if  you 
find  that  the  stock  has  no  selling  value  and  is  not  available  in 
the  hands  of  Mr.  Floyd  to  be  disposed  of  at  any  price.  If  you 
find  that  it  has  a  fixed  value,  Mr.  Floyd  would  be  entitled  to 
the  difference  between  the  value  which  he  can  get  out  of  the 
stock  by  selling  it  and  the  amount  which  Mr.  Hotchkiss  guar- 
anteed that  it  should  be  woith  to  Mr.  Floyd,  to  wit:  one  hun- 
dred cents  on  the  dollar.]   [8] 

Verdict  and  judgment  for  plaintiff  for  $960.  Defendant 
appealed. 

Errors  assigned  were  (1)  In  overruling  defendant's  objection 
to  the  following  question  propounded  to  plaintiff :  "Q.  I  will 
ask  you  once  more  what  was  your  inquiry  of  Mr.  Whipple  as 
to  the  value  of  that  stock?"  Objected  to  as  irrelevant  and  in- 
competent.    By  the  Court :  "  It  is  certainly  competent  to  ascep- 
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tain  the  value  of  the  stock ;  whether  his  opinion  is  given  or  not 
is  another  thing.  He  is  now  telling  what  he  learned  from  one 
of  the  officers  of  the  company  as  to  value.  I  think  that  is  com- 
petent" Exception  asked  for  and  allowed.  ''^ Answer:  Whip- 
ple wrote  me  that  the  company  was  in  such  shape  that  they 
couldn't  put  no  value  on  this."  (2)  In  ruling  out  the  answer 
of  the  witness,  A.  A.  Whipple,  the  president  of  the  Whipple 
Loan  &  Trust  Co.,  to  the  first,  second,  fifth  and  sixth  cross 
interrogatories,  and  the  exhibits  attached,  as  follows:  ^'Ist. 
Please  give  the  assets  and  liabilities  of  the  Whipple  Loan  & 
Trust  Co.  as  it  appears  on  your  books  June  22, 1893,  and  the 
value  of  the  stock  on  that  day.  Also  the  assets  and  liabilities 
of  the  said  company  on  June  23, 1892,  and  the  value  of  the 
stock  on  that  day.  2d.  Please  give  the  assets  and  the  liabili- 
ties of  the  Whipple  Loan  &  Trust  Co.  on  February,  1893,  and  at 
other  dates  up  to  and  including  February  1, 1895.  6th.  Please 
state  what  property  your  company  has  invested  its  funds  in,  and 
whether  or  not  it  is  now  and  always  has  been  worth  par  or  the 
stock  worth  100  cents  on  the  dollar.  6th.  Please  attach  to 
your  testimony  the  regular  annual  statements  of  the  Whipple 
Loan  &  Trust  Co.  from  July  1,  1892,  up  to  and  including 
July  1, 1895."  (3-8)  Portions  of  the  judge's  charge,  reciting 
same. 

H.  eTl  Humes^  for  appellant. 

Pearson  Churchy  for  appellee. 

Opiniok  by  Beaver,  J.,  July  23, 1897: 

As  this  case  finally  went  to  the  jury  in  the  court  below,  the 
recovery  was  based  upon  the  following  writing  given  by  the 
defendant  to  the  plaintiff : 

"  $800.00  February  1st,  1893. 

For  value  received,  I  promise  to  pay  A.  B.  Floyd  Eight 
hundred  dollars  ($800.00)  or  eight  shares  of  Whipple  Loan  & 
Trust  Company  stock,  and  I  guarantee  the  said  stock  and  the 
payment  thereof  at  one  hundred  cents  on  the  dollar  for  two 
years  from  the  date  hereof,  and  at  any  time  the  said  A.  B. 
Floyd  wishes  to  dispose  of  the  said  stock  at  its  full  face  value 
I  am  to  have  the  first  choice  to  purchase  and  redeem  the  same. 

Witness:  A.  MooK.  D.  A.  Hotchkiss." 
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It  is  evident  that  this  paper  constitutes  a  warranty  and  not  a 
guaranty.  It  is  the  promise  to  pay  *800  or  eight  shares  of  the 
Whipple  Loan  &  Trust  Company  stock,  warranted  to  be  worth 
$800.  The  eight  shares  of  stock  having  been  transferred  to  the 
plaintiff,  there  was  and  could  be  no  right  on  his  part  to  sue  for 
or  attempt  to  recover  the  value  thereof  from  the  Whipple  Loan 
&  Trust  Company.  A  corporation  cannot  be  compelled  by  an 
action  at  law  to  make  good  its  own  stock  in  the  hands  of  its 
stockholders,  hence  the  terms  and  conditions  of  a  technical 
guaranty  could  not  in  the  nature  of  things  be  enforced.  The 
writing  constituted  a  warranty  of  which  there  was  a  breach 
whenever  the  stock  fell  below  its  par  value  in  the  market,  and 
an  action  was  maintainable  thereon  whenever  the  defendant 
after  notice  and  upon  demand  failed  to  make  it  good.  The 
question  of  value  involved  is  not  one  of  real  or  ultimate  value 
but  of  present,  available  money  value  in  the  hands  of  the  plain- 
tiff. The  testimony  of  both  plaintiff  and  defendant  was  such 
as  would  justify  the  court  in  submitting  to  the  jury  and  would 
justify  the  jury  in  finding  that  the  value  of  the  stock  was  not 
such  as  would  enable  the  plaintiff  to  use  it  in  lieu  of  money. 
In  this  view  of  the  case  we  can  see  no  error  in  the  portions  of 
the  charge  of  the  court  assigned  for  error  in  the  third,  fourth, 
fifth,  sixth  seventh  and  eighth  assignments. 

As  to  the  second  assignment  of  error  it  is  not  made  in 
accordance  with  our  rules,  and  in  addition  thereto  no  exception 
was  allowed,  although  one  was  asked,  to  the  ruling  of  the  court 
upon  the  refusal  to  admit  the  statements  of  the  Whipple  Loan 
&  Trust  Company  attached  to  the  depositions  of  A.  A.  Whipple 
at  the  trial.  Why  the  court  failed  to  allow  the  exception  asked 
for  we  do  not  understand.  It  was  evidently  an  oversight,  but 
the  record  fails  to  show  the  allowance  of  an  exception,  and  in  its 
absence  we  cannot  consider  the  question  involved.  The  sec- 
ond assignment  is  therefore  overruled. 

The  first  assignment  of  error  must  be  sustained.  If  the 
Whipple  Loan  &  Trust  Company  had  been  a  party  to  the  suit 
in  any  way,  the  declarations  of  its  oflScers  would  have  been  com- 
petent evidence.  The  scope  of  the  inquiry  was  entirely  rele- 
vant but  the  testimony  offered  was  certainly  incompetent.  A.  A. 
Whipple,  the  president  of  the  trust  company,  was  a  competent 
witness.     His  testimony  had  been  taken  and  was  read  by  the 
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plaintiff  as  a  part  of  his  case.  Why  then  should  his  mere  dec« 
larations  verbal  or  written  as  to  the  principal  question  in  con- 
troversy be  competent?  The  testimony,  as  it  went  to  the  jury, 
was  the  recollection  of  the  plaintiff  as  to  the  contents  pf  a  letter, 
alleged  to  be  lost,  written  by  the  president  of  the  trust  company, 
himself  a  witness  in  the  case,  relating  to  the  value  of  the  stock 
which  was  the  principal  subject  of  inquiry.  This  is  surely  a 
violation  of  the  elementary  principles  of  the  law  relating  to 
hearsay  evidence,  and  cannot  by  any  stretch  of  imagination  or 
nicety  of  reasoning  be  brought  within  any  of  the  exceptions 
relating  thereto.  The  offer  should  have  been  rejected  and  the 
testimony  excluded.  For  this  reason  the  judgment  must  be, 
as  it  is  hereby,  reversed  and  a  new  venire  awarded. 


Glenfield    Borough   Road.     Appeal   of   Phillip   Keller 

et  Ux. 

Boad  law^Vacation  of  road— Jurisdiction,  Superior  Court. 
In  appeal  from  proceedings  vacating  a  road,  the  appellate  coart  can 
consider  only  the  regularity  of  the  proceedings. 

Bo<id  Urn — VcuioUon  of  road — Jurisdiction,  Q.  S, 

The  quarter  sessions  under  the  18th  section  of  the  Act  of  June  13,  18-S6, 
P.  L.  558,  have  jurisdiction  of  an  application  to  vacate  a  private  road  and 
the  only  question  which  can  be  considered  by  the  appellate  court  is,  whether 
or  not  the  petition  for  the  vacation  of  the  road  conforms  to  the  require- 
ments of  section  23  of  said  act. 

Road  law — Vacation  of  road — Adequacy  of  petition, 
A  petition  for  the  vacation  of  an  entire  private  road  is  sufficient  which 
sets  out  that  the  road  is  useless,  inconvenient  and  burdensome. 

Argued  April  13, 1897.  Appeal,  No.  67,  April  T.,  1897,  by 
Phillip  Keller  et  Ux.,  from  decree  of  Q.  S.  Allegheny  Co^ 
June  Sess.,  1893,  No.  5,  closing  and  vacating  road.  Before 
Rice,  P.  J.,  Willard,  Wickham,  Beaver,  Rebder,  Orlady 
and  Smith,  JJ.    Affirmed. 

Exceptions  to  report  of  viewers  sur  petition  for  the  vacation 
of  a  road. 

It  appeared  from  the  record  that  a  petition  was  presented, 
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alleging  that  the  petitioners,  having  examined  the  matter,  say 
that  the  said  private  road  in  question  is  useless,  inconvenient, 
burdensome  and  should  be  vacated.  The  prayer  was  for  the 
appointment  of  viewers  who  were  appointed.  The  report  of 
the  viewers  was  approved  and  exceptions  dismissed  and  the  road 
directed  to  be  vacated. 

Errors  assigned  were  dismissal  of  exceptions. 

James  Fitzsimmons^  for  appellant, 

A,  Blakeley^  for  appellee. 

Opinion  by  Beaveb,  J.,  July  23, 1897 : 

The  per  curiam  opinion  in  Benzenhoefer's  Appeal,  154  Pa. 
547,  would  practically  meet  the  requirements  of  this  case.  We 
can  consider  only  the  regularity  of  the  proceedings.  With  the 
facts  of  the  case  we  have  nothing  to  do,  much  less  can  we  con- 
sider the  testimony  taken  under  proceedings  to  lay  out  the  road 
finally  disposed  of  in  Benzenhoefer's  Appeal,  supra.  The  eight- 
eenth section  of  the  Act  of  June  13,  1836,  P.  L.  658,  undoubt- 
edly gave  the  court  below  jurisdiction  of  the  application  to 
vacate  the  private  road  previously  laid  out  and  opened  under 
and  in  pursuance  of  its  decree.  The  exceptional  cases  refeiTcd 
to  in  the  proviso  contained  in  section  22  do  not  cover  this  case. 
This  is  not  a  cartway  nor  is  it  a  roadway  or  passage  claimed  by 
any  person  as  a  private  right.  The  only  question  therefore  in 
the  case  is  whether  or  not  the  petition  for  the  vacation  of  the 
road  conforms  to  the  requirements  of  section  23  of  the  act  of 
1836,  supra,  which  is  as  follows :  "  Every  application  to  vacate 
any  road  as  aforesaid  shall  be  in  writing  signed  by  the  applicants. 
It  shall  set  forth  in  a  clear  and  distinct  manner  the  situation  and 
other  circumstances  of  such  road  or  highway  or  of  the  part 
thereof  which  the  applicants  may  desire  to  have  vacated  as 
aforesaid."  This  was  an  application  for  the  vacation  of  the 
entire  road.  It  was  not  necessary,  therefore,  to  specify  the  por- 
tions to  be  vacated  nor  the  particular  reasons  why  the  vacation 
of  such  portions  was  desired.  The  grounds  upon  which  the  peti- 
tion was  based  were  in  the  usual  form,  that  the  road  was  use- 
les8|  inconvenient  and  burthensome.    This  sets  forth  the  general 
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condition  of  the  road  with  sufficient  clearness  and  the  viewers 
having  found  this  as  a  fact  and  that  fact  having  been  approved 
and  their  report  confirmed  by  the  court,  we  cannot  consider  the 
question  of  its  correctness.  The  proceedings  upon  their  face 
are  regular,  the  requirements  of  the  law  have  been  fully  met  and 
the  decree  of  the  court  below  is  therefore  affirmed. 


Petition  of  David  Cohen  and  Morris  Levinson  for  Distil- 
ler's License. 

Liquor  law— Refusal  of  license — Review  of  discretion. 

The  reasons  for  refusing  a  liquor  license  need  not  appear  of  record. 
Where  no  reason  is  assigned  the  presumption  is  that  the  refusal  was  based 
upon  sufficient  legal  grounds. 

In  the  case  at  bar  the  following  decree  is  held  amply  sufficient:  "  And 
now,  ....  after  full  hearing  at  time  fixed  by  rule  of  court  and  upon  due 
consideration,  license  refused  within  applicants." 

Argued  May  17, 1897.  Appeal,  No.  8,  April  Term,  1898,  by 
David  Cohen  and  Montis  Levinson  from  order  of  Q.  S.  West- 
moreland Co.,  Feb.  Term,  1897,  No.  59,  refusing  a  distiller's  li- 
cense. Before  Rice,  P.  J.,  Wickham,  Beaver,  Reedee  and 
Oblady,  JJ.    AflSrmed. 

Petition  for  distiller's  license.     Before  Doty,  P.  J.,  and 

M'COKNELL,  J. 

The  court  entered  the  following  decree :  "  And  now,  April  17, 
1897,  after  full  hearing  at  time  fixed  by  rule  of  court  and  upon 
due  consideration,  license  refused  within  applicants."  Petition- 
ers appealed. 

JSrror  assigned  waa  refusal  of  license. 

Curtis  H.  Ghegg^  with  him  T.  L.  Gartner  and  Sidney  J.  Potts^ 
for  appellants.— Relied  on  Acts  of  May  24,  1887,  P.  L.  194; 
June  9, 1891,  P.  L.  267,  and  cited  Pollard's  Petition,  127  Pa. 
507,  Johnson's  License,  156  Pa.  822,  and  Lauck's  Appeal,  2  Pa. 
Superior  Ct.  53. 

No  appearance  for  appellee. 


Digitized  by  VjOOQIC 


COHEN'S  LICENSE.  225 

1897.]  Opinion  of  the  Court. 

Opinion  by  Wiokham,  J.,  July  23, 189T : 

In  Com.  V.  Kems,  2  Pa.  Superior  Ct.  59,  we  held,  following 
the  deciaions  therein  cited,  that  the  reasons  for  refusing  a  liquor 
license  need  not  appear  of  record.  Where  no  reason  is  assigned, 
the  presumption  is  that  the  refusal  was  based  on  sufficient  legal 
grounds.  In  the  present  case  the  following  decree  was  made 
by  the  court  below :  "  And  now,  April  7,  1897,  after  full  hear- 
ing, at  time  fixed  by  rule  of  court,  and  upon  due  consideration, 
license  refused  within  applicants." 

This  was  amply  sufficient,  and  we  must  assume  that  the 
learned  judge  of  the  court  below  was  satisfied  of  the  applicants' 
unfitness.  Whether  he  based  his  conclusion  on  the  matters 
alleged  in  the  letters  of  remonstrance  filed,  or  on  facts  known 
to  himself,  or  obtained  from  an  examination  of  the  applicants, 
we  cannot  and  need  not  know.  It  is  enough  that  the  record 
&ils  to  disclose,  that  the  refusal  rested  solely  on  some  legally 
inadequate  reason.  We  do  not  retry  a  case  like  this  on  the 
evidence.  It  may  however  be  i*emarked,  in  passing,  that  if  half 
of  what  is  alleged  in  tiie  letters  of  remonstrance  appeared  to 
the  court  below  to  be  lane,  the  applicants  were  totally  unfit  to 
be  entrusted  with  a  license. 

The  special  Acts  of  March  27, 1866,  P.  L.  332,  and  April  11, 
1866,  P.  L.  766,  cited  in  behalf  of  the  appellants,  do  not  aid 
their  case. 

The  order  of  the  court  below  is  affirmed,  and  the  appellants 
directed  to  pay  the  costs  of  the  appeal. 


Dr.  James  Taylor  v.  William  A.  Bowling  and  Amelia 
Bowling.     Appeal  of  A.  B.  Theurer. 

Taxes— Statutes^ Act  of  1895  creates  no  lien. 

The  Act  of  May  22,  1895,  P.  L.  Ill  providing  for  the  payment  of  taxes 
which  are  liens  on  land  sold  under  execution  out  of  the  proceeds,  and  the 
divestiture  of  the  lien  does  not  opemte  to  create  a  lien  not  before  existing, 
nor  can  it  apply  to  taxes  not  indicated  by  its  title. 

The  title  contains  nothing  looking  to  the  payment  of  taxes  which  are  not 
liens,  and  its  provisions  cannot  be  extended  beyond  the  scope  of  its  ex- 
pressed purpose. 

Vol.  V— 16 
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Argued  AprU  19, 1897.  Appeal,  No.  78,  AprU  T.,  1897,  by  A.  B. 
Theurer,  Collector  of  Taxes,  from  judgment  of  C.  P.  West- 
moreland Co.,  May  T.,  1896,  No.  10.  Before  Rice,  P.  J.,  Wur 
LAUD,  WiOKHAM,  Beaver,  Reedeb,  Orlady  and  Smite^  JJ. 
AflBrmed. 

Exceptions  to  schedule  of  distribution.     Before  Doty,  P.  J. 

It  appears  from  the  record  that  on  March  21,  1896,  the 
sheriff  sold  two  certain  tracts  of  land,  the  property  of  Wm.  A. 
Bowling  and  Amelia  Bowling,  for  the  sum  of  $1,625.  Previous 
to  the  date  of  sale,  notice  was  given  to  the  sheriff  requiring  him 
to  pay  the  taxes  assessed  against  the  property  sold,  amounting 
to  $22.68,  out  of  the  proceeds  of  the  sale,  according  to  the  Act 
of  May  22, 1895,  P.  L.  111. 

In  preparing  the  schedule  of  distribution  the  sheriff  dis- 
tributed the  sum  of  $22.58  to  the  taxes,  as  given  in  the  notice, 
to  which  attorneys  for  Dilworth  Bros.,  who  were  judgment 
creditors,  filed  exceptions. 

The  court  sustained  the  exceptions  and  directed  the  sum  of 
$22.58  to  be  applied  to  the  judgment  of  Dilworth  Bros.  A.  B. 
Theurer,  collector  of  taxes  of  the  borough  of  Greensburg, 
appealed. 

Error  assigned  was  order  of  the  court  sustaining  the  excep- 
tions to  the  sheriff's  schedule  of  distribution,  and  in  directing 
that  the  amount  of  $22.58  applied  therein  to  Theurer,  collector 
of  taxes,  be  applied  to  the  judgment  of  Dilworth  Bros. 

Jno.  H,  Kunkle^  with  him  John  B.  Keenan  and  Edward  E. 
Bobbins,  for  appellant.— The  Act  of  May  22,  1895,  P.  L.  Ill, 
reduces  the  collection  to  a  system,  and  makes  it  the  duty  of  the 
officers  to  give  notice  of  such  taxes,  and  directs  that  the  same 
be  paid  out  of  the  proceeds  of  the  sale  of  the  property  upon 
which  such  taxes  are  assessed. 

Taxes  are  liens  upon  real  estate  only  when  so  provided  by 
statute.  The  lien  does  not  rise  by  implication  from  the  mere 
power  to  tax :  Burd  v.  Ramsay,  9  S.  &  R.  108 ;  25  Am.  &  Eng. 
Ency.  of  Law,  267 ;  3  Trickett's  Law  of  Liens,  440. 

While  the  act  of  1895  does  not  say  in  as  many  words,  that 
taxes  shall  be  a  lien  on  real  estate,  yet  by  implication  it  nec- 
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essarily  follows  to  give  effect  to  the  statute :  Burd  v.  Ramsey, 
9  S.  &  R.  108. 

The  only  way  to  give  effect  to  the  act  under  consideration,  is 
to  hold  that  it  was  meant  to  create  a  prior  lien  for  taxes,  and 
that  view  of  the  legislative  thought  seems  to  be  fully  sustained 
by  the  whole  context  of  the  statute :  Snyder  v.  Mogart,  5  Dist. 
Reports,  146. 

Albert  H.  Bell^  with  him  Q-.  Dalian  Albert^  for  appellee: — 
Burd  V.  Ramsay,  9  S.  &  R.  108,  decides  that  taxes  against  seated 
lands  are  not  a  lien  thereon  in  the  absence  of  a  statute  declaring 
them  to  be  such,  but  merely  a  personal  charge  against  the  owner 
or  occupant  of  the  premises.  The  same  doctrine  is  recognized 
in  Lumber  Co.  v.  Wells,  157  Pa.  5. 

No  lien  is  created  by  the  act  of  1895 :  United  Security  Co.  v. 
Dougherty,  5  Dist.  Rep.  621. 

The  act  must  be  construed  as  an  entire  statute  and  not  in 
disjointed  parts:  Small  v.  Small,  129  Pa.  866. 

Opinion  by  Smith,  J.,  July  23, 1897 : 

The  appellant,  a  collector  of  taxes  for  the  borough  of  Greens- 
burg,  was  charged  in  his  tax  duplicate  with  certain  taxes  as- 
sessed against  the  real  estate  of  the  defendants.  The  sheriff 
levied  on  the  land  at  the  suit  of  execution  creditors,  and  the 
appellant,  giving  notice  of  his  demand  as  provided  by  section  2 
of  the  Koi  of  May  22, 1895,  P.  L.  Ill,  claimed  the  amount  of 
the  taxes  out  of  the  pi*oceeds  of  the  sheriff's  sale. 

It  is  conceded  that  there  is  no  local  or  special  law  making 
taxes  on  real  estate  a  prior  lien  in  the  borough  of  Greensburg; 
and  the  Act  of  June  2, 1881,  P.  L.  45,  by  which  it  was  attempted 
to  make  all  taxes  a  first  lien  on  real  estate  throughout  the  com- 
monwealth, except  in  cities  of  the  first,  second  and  fourth  classes, 
has  been  declared  unconstitutional  by  the  Supreme  Court :  Van 
Loon  V.  Engle,  171  Pa.  157.  It  is  contended  however,  that 
the  act  of  1895,  above  referred  to,  creates  such  a'  lien  by  impli- 
cation. This  act  is  entitled  "  An  act  providing  for  the  divesti- 
ture of  liens  of  taxes  levied  or  assessed  against  lands  sold  at 
judicial  sales,  and  for  the  payment  of  the  same  out  of  the  pro- 
ceeds of  such  sales."  The  title  indicates  the  very  opposite  of 
the  creation  of  liens,  and  an  examination  of  the  body  of  the  stat- 
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nte  shows  unquestionably  that  all  its  provisions  are  clearly 
within  the  scope  and  purpose  expressed  in  the  title.  The  act 
provides  for  the  extinguishment  of  tax  liens,  but  it  does  not 
attempt  or  pretend  to  create  them. 

The  argument  that  the  act  may  be  regarded  as  recognizing 
two  classes  of  taxes,  namely,  those  secured  by  liens  and  those 
not  so  secured,  and  applying  disjunctively  to  both,  cannot  be 
sustained.  The  act  must  be  viewed  in  the  light  of  its  title. 
The  portion  of  the  title  providing  for  the  payment  of  the  tax 
relates  only  to  taxes  which  are  liens  on  the  land  sold ;  the  lien 
of  such  taxes  is  to  be  divested  and  "  the  same  "  are  to  be  paid 
out  of  the  proceeds.  An  act  merely  providing  for  the  divesti- 
ture of  a  lien  and  payment  of  a  tax  must  operate  on  such 
taxes ;  it  cannot  operate  to  create  a  lien  not  before  existing,  nor 
to  apply  to  taxes  not  indicated  by  its  title.  The  title  of  the  act 
under  consideration  contains  nothing  looking  to  the  payment  of 
taxes  which  are  not  liens,  and  its  provisions  cannot  be  extended 
beyond  the  scope  of  its  expressed  purpose.  As  there  was  no 
law  making  the  taxes  claimed  by  the  appellant  a  lien  upon  the 
defendant's  real  estate,  it  follows  that  there  was  nothing  to 
which  the  provisions  of  the  act  of  1895  could  apply. 

The  judgment  is  affirmed. 


The  School  District  of  Penn  Township,  Appellant,  v 
David  Snyder 

Specific  performance — Parol  contract — Primary  essentiaU. 

To  sustain  an  action  for  the  specific  performance  of  a  pai*ol  contract  for 
the  sale  of  land  the  first  essential  is  to  prove  the  contract  and  its  part  per- 
formance. 

Specific  performance  will  not  be  decreed  when  from  the  facts  as  found 
it  is  clear  that  the  minds  of  the  parties  never  met  and  assented  to  the  same 
thing  in  the  same  sense,  without  which  meeting  of  minds  there  could  be 
no  contract. 

Argued  April  19,  189T.  Appeal,  No.  73,  April  T.,  1897, 
by  plaintiffi,  from  decree  of  C.  P.  Westmoreland  Co.,  No.  245, 
in  equity,  dismissing  exceptions  to  master's  report.  Before 
Rice,  P.  J.,  Willard,  Wiokham,  Beaver,  Rebdeb,  Orlady 
and  Smith,  JJ.    Affirmed. 
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Exceptions  to  master's  report.     Before  McConnell,  J. 

It  appeared  from  the  record  and  evidence  that  this  was  a  bill 
in  equity  for  specific  performance  arising  from  oral  contract 
made  by  defendant  with  the  plaintiff  for  sale  of  land  whereby 
the  plaintiff,  it  was  alleged,  was  to  pay  defendant  $100  and  give 
him  in  addition  the  old  school  building  then  standing  on  the  lot 
in  question  of  which  the  defendant,  as  plaintiff  contends,  was  to 
give  a  good  warranty  deed  in  fee.  The  defendant,  in  pursuance 
of  said  contract  removed  the  old  schoolhouse  and  placed  it  on 
other  real  estate  belonging  to  him  adjacent  thereto,  and  the 
plaintiff  immediately  thereafter  built  on  said  lot  a  frame  school- 
house  consisting  of  two  rooms  and  furnished  the  same  at  a  total 
outlay  of  almost  $2,000 ;  that  the  plaintiff  in  July,  1892,  ten- 
dered  the  defendant  the  sum  of  $100  in  cash  and  demanded  a 
fee  simple  deed.  The  defendant  denied  such  oral  contract  as 
contended  for  by  the  plaintiff  and  refused  to  deliver  the  deed  in 
fee  simple  but  in  return  signified  his  willingness  to  deliver  a 
deed  to  said  plaintiff  for  said  lot  of  ground  to  be  held  by  it  so 
long  as  the  said  lot  should  be  used  for  school  purposes. 

The  case  was  heard  before  A.  D.  McConnell,  as  master,  who 
decided  in  favor  of  the  defendant's  contention. 

On  exception  to  his  report  the  court  of  common  pleas  dis- 
missed the  exceptions  and  confirmed  the  report.  Plaintiff 
appealed. 

ErrcTB  assigned  among  others  were  (2)  In  not  decreeing  spe- 
cific performance.  (8)  In  adopting  the  seventh  finding  of  fact 
of  the  master,  as  follows:  "7.  No  agreement  was  concluded 
between  David  Snyder  and  the  school  board  until  July  1, 1889. 
At  the  date  mentioned,  P.  J.  Kline,  acting  for  the  board,  and 
David  Snyder  concluded  an  arrangement  whereby  David  Sny- 
der, by  reserving  the  old  building,  was  entitled  to  have  it,  and 
was  to  receive  $100,  and  the  school  board  was  to  receive  a  deed 
for  the  premises  described  in  the  bill.  The  understanding  of 
the  parties  to  this  arrangement,  however,  differed  in  two  import- 
ant particulars,  viz  :  P.  J.  Kline  believed  and  intended  it  to  be 
understood  that  David  Snyder  was  to  receive  the  old  schoolhouse 
and  foundation  as  a  part  of  the  price  for  the  land,  and  that 
David  Snyder  was  to  give  an  absolute  deed  in  fee  simple  for  the 
lot,  but  David  Snyder  believed  and  intended  it  to  be  understood 
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that  he  was  to  receive  the  old  schoolhouse  and  foundation  in 
concession  to  his  claim  to  the  previous  ownerahip  of  them  sub- 
ject to  the  use  thereof  for  school  purposes,  by  reason  of  his 
ownership  of  the  land  on  which  they  stood,  and  that  he  was  to 
make  a  deed  to  the  school  district  for  the  lot  so  long  as  it  was 
used  for  school  purposes." 

J.  R.  Spiegel^  of  Spiegel  ^  McQeary^  with  him  Qaither  f 
Woodsj  for  appellant. 

Atkinson  ^  Peoples^  for  appellee. 

Opinion  by  Smit^  J.,  July  23, 1897 : 

In  an  action  for  the  specific  performance  of  a  parol  contract 
for  the  sale  of  land  the  first  essential  is  to  prove  the  contract 
and  its  part  performance.  The  measure  of  proof  in  such  cases 
has  been  given  in  Hart  v.  Carroll,  85  Pa.  508,  as  follows :  "  In 
order  to  take  a  parol  contract  for  the  sale  of  lands  out  of  the 
operation  of  the  statute  of  frauds  its  terms  must  be  shown  by 
full,  complete,  satisfactory  and  indubitable  proof.  The  evidence 
must  define  the  boundaries  and  indicate  the  quantity  of  the 
land.  It  must  fix  the  amount  of  the  compensation.  It  must 
establish  the  fact  that  possession  was  taken  in  pursuance  of  the 
contract,  and  at  or  immediately  after  the  time  it  was  made ;  the 
fact  that  the  change  of  possession  was  notorious,  and  the  fact 
that  it  has  been  exclusive,  continuous  and  maintained.  And 
it  must  show  performance  or  part  performance  by  the  vendee 
which  could  not  be  compensated  in  damages,  and  such  as  would 
make  rescission  inequitable  and  unjust."  Therefore,  "  when  an 
attempt  is  made  to  establish  title  to  land  under  a  parol  contract, 
proof  thereof  in  all  its  essentials,  and  in  its  equities,  should  be 
so  plain  and  clear  as  to  preclude  doubt  or  hesitation  as  to  the 
contract  and  the  equities  arising  thereunder :  "  Miller  v.  Zufall, 
113  Pa.  817;  and  "when  any  serious  doubt  exists  in  the  mind 
of  the  chancellor  as  to  the  intention  of  the  parties,  he  will  not 
decree  specific  performance  of  a  contract  for  the  sale  of  land: " 
Reilly  v.  Gautschi,  174  Pa.  80.  The  rules  quoted  have  long 
been  the  established  law  of  Pennsylvania  on  the  subject  and 
they  would  seem  to  be  decisive  of  the  case  in  hand. 

At  the  outset  the  plaintiff  \a  met  with  a  denial  of  the  con- 
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taract  averred,  the  defendant  denying  that  a  fee  simple  title  Wivs 
to  be  given ;  and  it  is  further  contended  that  the  plaintiff  hiu$ 
failed  to  show  by  the  weight  of  the  evidence,  much  less  "  by 
full,  complete,  satisfactory  and  indubitable  proof,"  that  there 
was  an  agreement  for  an  absolute  title.  The  learned  master, 
who  afterward  sat  as  judge  and  reviewed  the  case,  has  found 
as  a  fact  that  the  plaintiff  failed  to  establish  by  evidence  the 
contract  sought  to  be  enforced.  The  nearest  approach  to  a  con- 
ti-act,  according  to  the  master's  report,  is  set  out  in  the  seventh 
finding  of  fact  where  it  is  definitely  stated  that  tlie  representative 
of  the  plaintiff  in  a  conversation  with  the  defendant  on  July  1, 
1889,  "believed  and  intended  it  to  be  undei-stood"  that  the  de- 
fendant was  to  give  an  absolute  deed  in  fee  simple  for  the  lot, 
while  the  defendant  "believed  and  intended  it  to  be  under- 
stood "  that  he  "  was  to  make  a  deed  to  the  school  district  for  the 
lot  so  long  as  it  was  used  for  school  purposes."  It  will  be  seen 
that  here  is  a  material  point  not  agreed  upon,  and  about  which 
there  is  a  radical  dispute  not  settled  by  the  evidence.  Under 
these  circumstances  the  court  below  was  right  in  refusing  a 
decree  of  specific  performance,  which  is  not  of  right  but  of  judi- 
cial grace.  There  was  more  than  that  "  serious  doubt "  which 
is  always  suflipient  to  stay  the  hand  of  a  chancellor ;  not  only 
was  clear  and  indubitable  proof  of  a  contract  lacking,  to  relieve 
the  question  of  doubt,  but  in  fact  there  was  no  contract  shown. 
From  the  facts  as  found  it  is  clear  that  the  minds  of  the  parties 
never  met  and  assented  to  the  same  thing  in  the  same  sense, 
and  without  this  there  could  have  been  no  complete  contract. 
To  constitute  a  contract  the  parties  must  have  concurrently 
assented  to  the  same  thing ;  in  this  way  only  can  it  be  said  that 
their  wills  completely  coincided,  and  that  a  contract  has  been 
perfected. 

After  a  full  examination  of  the  evidence  submitted  to  us  we 
are  of  opinion  that  there  was  sufficient  conflict  in  it  to  create  a 
serious  doubt  in  the  mind  of  the  chancellor  as  to  the  existence 
of  an  agreement  concluded  between  the  parties.  With  the 
burden  on  the  plaintiff  to  adduce  convincing  evidence  of  this 
paramount  essential,  doubt  is  left  on  a  vital  point.  It  is  unnec- 
essary to  consider  the  other  questions  discussed  on  the  argument, 
as  they  are  all  dependent  on  the  main  proposition,  and,  like  the 
branches  of  an  uprooted  trunk,  they  must  fall  with  it. 
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The  defendant  and  his  wife  having  duly  executed  a  deed  for 
the  land  in  dispute,  in  accordance  with  his  understanding  of 
the  agreement  with  the  plaintiff,  and  tendered  it  in  the  court 
below  where  it  has  been  filed,  and  the  court  in  its  decree  having 
directed  it  to  be  delivered  to  the  plaintiff  upon  compliance  with 
the  undisputed  terms  of  the  agreement,  specified  in  the  decree, 
that  decree  will  be  aflSrmed  by  this  court  with  the  exception  of 
the  period  allowed  for  its  fulfilment  which  will  be  extended 
thirty  days  from  this  date. 

Now  July  23,  1897,  the  decree  of  the  court  below  is  afl&rmed 
with  the  modification  that  the  plaintiff  have  thirty  days  from 
this  date  in  which  to  comply  with  its  requirements.  It  is  fur- 
ther ordered  that  the  appellant  pay  all  the  costs  incurred  in  this 
proceeding. 


J.  J.  Young  V.  Equitable  Gas  Company,  Appellant. 

Covenant  to  perform  or  pay,  enforceable. 

A  clear,  positive  covenant  to  do  a  lawful  thing  or  pay  a  certain  sum  of 
money  for  not  doing  it,  cannot  be  avoided  by  showing  that  the  perform- 
ance of  the  act  would  not  benefit  the  covenantee. 

Oil  and  gas  lease — Covenant  to  sink  wells  hiyiding, 

A  covenant  in  a  lease  that  lessee  will  sink  three  wells  or  pay  a  certain 
annual  sum  for  default  cannot  be  evaded  by  showing  that  expert  opinion 
indicates  that  the  sinking  of  three  wells  might  reduce  the  flow  of  gas  and 
be  a  positive  harm  to  wells  already  sunk,  thereby  reducing  lessor's  profits. 
The  covenant  is  an  absolute  and  unqualified  covenant  for  the  benefit  of 
the  lessor  and  he  h;is  the  right  to  enforce  it. 

Argued  April  19, 1897.  Appeal,  No.  105,  April  T.,  1897,  by 
defendant,  from  judgment  of  C.  P.  Westmoreland  Co.,  on  ver- 
dict for  plaintiff.  Before  Rice,  P.  J.,  Willard,  Wickham, 
Beayeb,  Reedeb,  Oblady  and  Smith,  JJ.    AflSrmed. 

Assumpsit  on  lease  of  farm  for  oil  and  gas  purposes.  Before 
Doty,  P.  J. 

The  facts  suflficiently  appear  in  the  opinion  of  the  court. 

Verdict  and  judgment  for  plaintiff  for  $834.49.  Defendant 
appealed. 
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Errors  assigned  were  (1)  In  ruling  against  the  question  of 
law  reserved  and  entering  judgment  for  the  plaintiff,  which 
question  of  law  and  answer  thereto  are  as  follows :  "  'Jlie  un- 
disputed evidence  being  that  according  to  the  opinion  of  expert 
witnesses,  the  drilling  of  a  third  well,  the  failure  to  do  which  is 
the  subject-matter  of  this  suit,  would  have  been  certainly  at- 
tended with  the  failure  of  the  first  and  second  wells  and  a  con- 
sequent loss  to  both  plaintiff  and  defendant,  we  instruct  you, 
as  a  matter  of  law,  that  no  stipulation  in  the  contract  required 
the  drilling  of  said  third  well,  where  the  same  would  be  at- 
tended with  this  result  and  your  verdict  should  be  in  favor  of 
the  defendant.  Atiswer :  This  proposition  we  reserve,  instruct- 
ing you  to  render  a  verdict  in  favor  of  the  plaintiff  for  that 
amount,  subject  to  the  question  of  law  reserved."  (2-4)  Re- 
fusal of  binding  instructions  for  defendant. 

Paul  H.  Gaither^  of  0-aither  ^  Wbods^  for  appellant. — It 
would  be  against  natural  justice  that  one  should  paj-  for  a  bar- 
gain which  he  cannot  have.  There  ought  to  be  a  quid  pro  quo, 
not  a  bubble  or  moonshine :  Steinhaur  v.  Witman,  1  S.  &  R. 
446. 

We  submit  that  the  case  of  Muhlenberg  v.  Henning,  116  Pa. 
138,  rules  this  identical  question  in  defendant's  favor. 

The  proper  method  of  exploring  for  gas  is  suggested  by  the 
Supreme  Court  ;n  the  case  of  McKnight  v.  Gas  Co.,  146  Pa. 
185 

Atkinson  ^  Peoples^  for  appellee. — The  plaintiff  invokes  the 
efficacy  and  protection  of  this  clause  of  his  contract  so  made  for 
such  purpose,  and  under  the  ruling  of  the  Supreme  Court  of 
this  state,  is  justly  and  clearly  entitled  to  the  same :  Bartley  v. 
PhiUips,  166  Pa.  325 ;  Leatherman  v.  OUver,  151  Pa.  646. 

Opinion  by  Smith,  J.,  July  23, 1897 : 

On  the  25th  of  June,  1891,  the  plaintiff  demised  to  the  de- 
fendant a  tract  of  land  containing  one  hundred  and  eighteen 
acres  "for  the  purpose  and  with  the  exclusive  right  of  drilling 
and  operating  for  petroleum  and  gas,''  for  the  term  of  ten  years 
"and  as  much  longer  as  oil  or  gas  is  found  in  paying  quantities 
or  the  rental  paid  thereon."     The  lease  contained,  inter  alia, 
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the  following  covenants :  "  Should  gas  be  found  in  sufficient 
quantities  to  justify  marketing  the  same,  the  consideration  in 
full  to  the  party  of  the  first  part  shall  be  two  hundred  dollars 
per  annum  for  the  gas  from  each  well  so  long  as  it  shall  be  sold 
therefrom.  ...  It  is  further  agreed  that  the  party  of  the 
second  part  shall  complete  three  wells  on  the  described  prem- 
ises, widiin  three  montlis  from  the  date  above,  or  in  default 
thereof  pay  to  the  party  of  the  firet  part  for  such  delay,  a  yearly 
rental  of  two  hundred  and  thirty-six  dollars  on  the  said  prem- 
ises from  the  time  for  completing  such  well  as  above  specified, 
until  such  wells  are  completed."  Another  clause  gave  the 
lessee  the  right  to  surrender  the  lease  at  any  time,  whereupon 
it  should  become  null  and  void,  and  the  lessee  be  wholly  ab- 
solved from  all  liability  whatsoever  thereunder,  or  for  any  mat- 
ter growing  out  of  the  agreement. 

In  pursuance  of  this  agreement  the  defendant  drilled  two 
weUs  on  tiie  premises  and  ^^  gas  was  found  in  sufficient  quan- 
tities to  justify  marketing  "  it,  and  for  these  the  stipulated  price 
per  well  was  paid.  But  the  defendant  company  faQed  to  drill 
and  complete  a  third  well  as  called  for  by  the  agreement,  for 
the  alleged  reason  that  to  do  so  would  seriously  impair  the  pro- 
ducing capacity  of  those  already  sunk,  by  lowering  the  pressure 
and  thus  diminishing  the  flow  of  gas  therefrom,  or  possibly 
rendering  the  wells  valueless.  This  action  was  brought  to 
recover  the  sum  fixed  upon  for  the  faQure  to  drill  three  wells 
as  provided  in  the  agieement,  and  the  trial  court  directed  a 
verdict  for  the  plaintiff  subject  to  the  question  reserved  and 
embodied  in  the  first  point  of  the  defendant  as  follows :  "  The 
undisputed  evidence  being  that  according  to  the  opinion  of 
expert  witnesses  the  drilling  of  a  third  well,  the  failure  to  do 
which  is  the  subject-matter  of  this  suit,  would  have  been  cer- 
tainly attended  with  the  failure  of  the  first  and  second  wells, 
and  a  consequent  loss  to  both  plaintiff  and  defendant,  we  instruct 
you  as  a  matter  of  law  that  no  stipulation  in  the  contract 
required  the  drilling  of  said  third  well  where  the  same  would 
be  attended  with  this  result,  and  your  verdict  should  be  in 
favor  of  the  defendant."  '  No  objection  was  raised  to  the  sub- 
stance of  the  question  or  the  manner  of  reserving  it. 

There  is  no  ambiguity  in  the  covenant  sued  upon.  It  clearly 
provides  that  the  defendant  shall  complete  three  wells  on  the 
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premises  within  three  months,  or  in  default  thereof  pay  the 
plaintiff  yearly  the  sum  of  $236  until  such  wells  are  completed. 
Under  the  terms  of  the  agreement,  whether  the  wells  shall  be 
completed  rests  exclusively  with  the  defendant.     But  the  rental 
agreed  upon  is  not  left  to  the  discretion  of  either  party,  and 
cannot  be  varied  without  the  consent  of  lioth.    The  plaintiff 
can  recover  no  more  even  could  it  be  shown  that  by  reason  of 
the  failure  to  sink  all  the  wells  his  loss  is  far  greater  than  the 
stipulated  compensation  for  failure  to  do  so ;  nor  can  the  defend- 
ant be  relieved  from  liability  for  the  sum  agreed  upon  in  case 
of  default,  under  the  plea  that  to  sink  the  wells  would  be  inju- 
rious to  both  parties.    The  agreement  specifies  the  character 
and  extent  of  the  work  and  operations  required,  and  it  is  rea- 
sonable to  assume  that  it  embraces  what  was  considered  best 
for  both  parties  under  the  circumstances.     Should  the  contitM5t 
pi*ove  undesirable  or  the  operations  cease  to  be  profitable,  the 
defendant  may  surrender  the  lease  at  any  time  and  thus  be 
relieved  from  any  loss  or  sacrifice,  while  the  plaintiff  m  irrevo- 
cably bound  by  its  terms,  upon  completion  of  the  wells  or  pay- 
ment of  the  rent.    The  exclusive  right  to  the  gas,  with  practically 
unlimited  time  in  which  to  take  and  transport  it  to  market, 
present  substantial  reasons  for  the  plaiatiff's  insistence  on  com- 
pliance with  the  agreement.     To  permit  the  gas  to  be  taken 
through  two  wells  at  an  annual  rental  of  $400  instead  of  tlirough 
three  weUs  at  $600  might  enable  the  defendant  to  take  tlie 
plaintiff's  property  in  a  manner  that  would  reduce  his  compen- 
sation one  third  from  what  was  agreed  upon,  and  also  relieve 
the  company  fi-om  the  expense  of  sinking  another  well.     On 
the  other  hand,  under  the  terms  of  the  agreement,  if  gas  should 
not  be  found  in  the  three  wells  "  in  sufficient  quantities  to  jus- 
tify marketing,"  the  defendant  could  not  be  required  to  pay 
anything.     It  can  only  be  called  upon  to  pay  "  for  the  gas  from 
each  well  so  long  as  it  shall  be  sold  therefrom."     Thus  the 
expediency  of  operating  is  left  to  the*  determination  of  the 
defendant. 

The  authorities  cited  in  behalf  of  the  defendant  do  not  sup- 
port the  proposition  sought  to  be  established  by  them.  Thus 
the  claim  of  the  plaintiff  in  Muhlenberg  v.  Henning,  116  Pa. 
138,  was  based  on  a  lease  of  iron  ore,  in  which  it  was  agreed 
that  one  thousand  five  hundred  tons  of  ore  should  be  mined 
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annually  from  the  plaintiff's  land,  or  in  default  thereof  an 
annual  royalty  paid  of  |i525,  the  price  fixed  for  one  thousand 
five  hundred  tons  of  ore.  The  ore  found  was  not  of  merchant- 
able quality,  and  the  lessee  could  not  fulfill  the  contract ;  and 
on  his  failure  to  pay  the  royalty,  suit  was  brought  therefor. 
The  Supreme  Court  held  that  under  these  circumstances  the 
lessee  was  not  bound  for  the  stipulated  royalty,  as  that  was 
undoubtedly  based  on  the  assumption  of  the  parties  that  suffi- 
cient ore  of  the  quality  specified  existed  on  the  demised  prem- 
ises. The  default  in  that  case  had  reference  to  the  mining  of 
the  oi-e,  and  if  there  was  no  ore  there  could  be  no  default  for 
failure  to  mine  it.  The  subject-matter  of  the  contract  had  no 
existence  in  fact,  and  there  could  be  no  default  in  law  on  a  fail- 
ure to  do  an  impossible  thing.  The  royalty  reserved  was  equiv- 
alent to  the  price  of  the  ore,  and  not  a  penalty  or  "  dead  rent." 
The  covenant  to  pay  upon  failure  to  drill  the  wells  in  the  pres- 
ent case  is  not  dependent  on  the  successful  opemtion  of  the 
wells  or  the  failure  to  operate  them.  The  defendant  is  not 
bound  under  the  terms  of  the  lease  in  this  case  to  open  three 
wells.  Literally  interpreted  the  company  might  retain  the  ex- 
clusive right  to  the  gas  during  the  term  upon  paying  the  sum 
of  $236  annually.  This  sum  is  not  in  any  sense  the  price  of 
the  gas ;  that  is  fixed  at  #200  a  well  annually,  when  taken  and 
marketed  according  to  the  agreement.  The  right  to  the  money 
sued  for  is  based  on  conditions  optional  with  the  defendant,  and 
may  be  defeated  by  the  completion  of  another  well.  This  right 
is  established  upon  failure  to  complete  three  wells,  not  by  fail- 
ure to  take  and  market  the  gas.  The  default  is  on  the  failure 
to  complete  the  wells,  not  the  failure  to  operate  them.  Nor  is 
the  case  of  McKnight  v.  N.  Gas  Co.,  146  Pa.  185,  in  point. 
The  action  there  was  on  an  alleged  implied  contmct  to  put 
down  a  second  gas  well  after  the  first  had  been  abandoned. 
And  it  was  held  that  as  the  lessor  reserved  the  right  to  desig- 
nate the  point  at  which  wells  should  be  located,  his  failure  to 
make  such  designation  absolved  the  lessee  from  liability  for 
losses  arising  from  the  absence  of  a  well,  even  if  such  implied 
duty  existed. 

The  action  in  the  present  case  is  based  upon  an  express, 
absolute  and  unqualified  covenant  for  the  benefit  of  the  plain- 
tiff, and  he  has  a  right  to  enforce  it.    The  manifest  purpose  of 
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the  lease  was  to  test  the  land  for  oil  and  gas  by  putting  down 
three  wells  and  thus  securing  those  minerals  in  such  quantities 
as  three  wells  might  produce ;  and  the  stipulations  cannot  be 
defeated  on  the  assumption  that  injuries  or  losses  may  follow 
the  method  prescribed  by  the  agreement. 

In  Springer  v.  N.  Gas  Co.,  145  Pa.  430,  it  wbs  set  up  in  de- 
fense to  a  similar  covenant  that  soon  after  the  execution  of  the 
lease  it  was  discovered  that  the  demised  territory  was  worthless 
for  either  oil  or  gas  and  therefore  the  drilling  of  wells  was 
abandoned.  Our  Brother  Wickham  before  whom  the  motion 
for  judgment  for  want  of  a  suflScient  affidavit  of  defense  was 
made,  in  an  opinion  said :  "  I  do  not  think  however  that  the 
fact  of  there  being  no  oil  or  gas  in  the  land  no  matter  how  soon 
found  out,  could  avail  the  defendant.  The  lessors  were  entitled 
to  insist  that  this  fact  should  be  made  manifest  in  the  very 
manner  agreed  upon,  or  to  demand  the  sums  stipulated  to  be 
paid  for  the  delay.  The  covenant  on  this  subject  i^  absolute 
and  unqualified,  and  provides  for  the  doing  of  nothing  that  is 
illegal  or  impossible.  If  a  clear,  positive  covenant  like  the  one 
before  us  to  do  a  lawful  thing  or  pay  a  certain  sum  of  money 
for  not  doing  it,  can  be  evaded  by  showing  that  the  performance 
of  the  act  would  not  benefit  the  covenantee,  it  is  hard  to  tell 
where  we  could  properly  stop  in  applying  the  rule."  This  case 
was  affirmed  by  the  Supreme  Court  on  the  opinion  of  Judge 
Wickham.  And  the  principle  just  quoted  was  again  applied 
in  Gibson  v.  Oliver,  158  Pa.  277,  where  the  above  and  other 
cases  are  cited  in  its  support.  In  Cochran  v.  Pew,  159  Pa.  184, 
which  was  an  action  for  rent  on  a  covenant  similar  to  the  one 
in  the  present  case,  the  fact  that  the  demised  land  was  shown 
by  adequate  exploration  of  neighboring  territory  to  be  dry,  and 
that  the  sinking  of  a  well  would  be  a  useless  expense,  was  held  to 
be  no  defense  in  an  action  on  the  lease  which  stipulated  that  a  test 
well  should  be  sunk  on  the  land  demised ;  Mr.  Justice  Mitchell 
saying :  "  The  parties  have  clearly  stipulated  for  the  mode  in 
which  the  trial  shall  be  made,  and  it  is  to  be  by  a  weU  on  this 
land.  There  is  no  room  for  science,  any  more  than  there  is  for 
a  jury,  to  say  that  it  will  be  of  no  use  to  do  it.  The  parties 
have  explicitly  agreed  on  the  exact  thing  to  be  done,  and  the  exact 
amount  to  be  paid  for  failure  to  do  it.  The  scientific  nature 
of  mining  in  the  present  day,  and  the  certainty  of  scientific  con- 
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elusions  from  exploration  of  neighboring  territory  may  be  fully 
recognized  and  admitted,  but  nevertheless,  hopeful  parties  may 
desire  an  actual  test,  and  if  we  are  to  take  notice  as  counsel 
suggest  of  facts  in  the  history  of  oil  mining,,  we  know  that 
some  of  the  most  extraordinary  and  profitable  productions  have 
been  the  result  of  '  wild  catting '  in  unpromising  fields.  But  it 
is  enough  for  us  that  the  parties  have  contracted  for  the  thing 
to  be  done  and  the  damages  for  not  doing  it.  Under  such  cir- 
cumstances it  is  never  open  to  the  covenantor  to  say  that  the 
thing  would  be  of  no  value  to  the  covenantee  if  it  were  not 
done." 

It  is  needless  to  cite  further  authorities.  The  controlling 
.principle  of  those  referred  to  rules  the  present  case.  The  fact 
that  the  sinking  of  a  thii'd  well  might  impair  the  value  of  those 
already  in  operation,  and  be  a  useless  expenditure  of  money, 
does  not  affect  the  question  at  issue.  The  defendant  may  not 
be  obliged  to  sink  another  well,  and  this  action  is  not  for  the 
purpose  of  compelling  that  to  be  done.  But  a  failure  to  perform 
that  part  of  the  agreement  cannot  operate  to  annul  another  sub- 
stantially independent  covenant. 

The  judgment  is  affirmed. 


James  Steel  v.  H.  Loeb,  Appellant. 

Oontrad — hiterpretation —  Question  for  jwry . 

A  parol  contract  having  been  declared  on  as  made  between  plaintiff  and 
L  in  a  suit  for  the  breach  of  said  contract  the  question  of  the  making  of 
the  conti'act  is  a  simple  question  for  the  juiy  independent  of  the  existence 
of  another  written  contract  made  on  the  same  day  between  plaintiff  and 
L.  and  W.,  although  the  parol  contract  with  L.  may  have  been  the  induce- 
ment for  the  execution  of  the  written  contract  with  L.  and  W.  The  jury 
having  found  for  the  plaintiff  the  defendant  at  least  had  no  cause  for  com- 
plaint that  the  trial  judge  held  the  proof  of  the  oral  agreement  up  to  the 
strict  rule  required  for  an  alleged  contemporaneous  oral  agreement  par- 
porting  to  enlarge  or  modify  a  written  agreement. 

Argued  May  4, 1897.  Appeal,  No.  131,  April  T.,  1897,  by 
defendant,  from  judgment  of  C.  P.  Jefferson  Co.,  Sept.  T., 
1894,  No.  66,  on  verdict  for  plaintiff.  Before  Rice,  P.  J.,  WiL- 
LARD,  WiCKHAM,  Bbaatjr,  Reeder,  Orlady  and  Smith,  JJ. 
AflBrmed. 
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Assumpsit.    Before  Reed,  P.  J. 

The  facts  sufficiently  appear  in  the  opinion  of  the  coart 
Verdict  and  judgment  for  plaintiff  for  $143.52.     Defendant 
appealed. 

Error%  assigned  were  (1,  2)  refusal  of  binding  instructions 
for  defendant. 

A,  L.   Cole^  with  him  (7.  Z,   Gordon  and  H.  A,  Moore^  for 
appellant. 

A,  C.  Whitey  with  him  Jofin  Conrad  ^  Son^  for  appellee. 

Opinion  by  Beaver,  J.,  July  23, 1897  : 

The  plaintiff  declared  upon  a  parol  agreement  made  on  the 
18th  of  July,  1891,  by  and  between  himself  and  the  defendant, 
for  the  sawing  of  certain  lumber  and  logs  thereafter  to-be  cut 
and  delivered  at  the  dam  of  a  sawmill  in  the  statement  described, 
in  consideration  of  which  the  defendant  agreed  to  pay  to  the 
plaintiff  $1.70  per  thousand.  Upon  the  trial  of  the  case,  the 
plaintiff  testified  that  the  making  of  this  parol  agreement  was 
the  inducing  cause  to  the  execution  of  a  written  agreement 
made  on  the  same  day  between  himself  and  the  defendant  and 
one  William  Wingert  for  the  cutting  and  delivering  of  the  same 
logs  which  were  the  subject  of  the  contract  for  sawing.  The 
defendant  thereupon  objected  to  the  admission  of  the  testimony 
on  the  ground  that  the  contract  declared  upon  and  concerning 
which  the  plaintiff  testified  tended  to  alter,  change  and  add  to 
the  written  agi-eement  entered  into  on  the  same  day  by  the 
plaintiff  on  the  one  part  and  the  defendant  and  Wingert  on  the 
other  part,  and  tried  the  case  throughout  upon  the  theory  that 
the  parol  contract  upon  which  the  plaintiff  sought  to  recover 
should  have  been  included  in  the  written  contract,  and,  because 
it  was  not  so  included  and  its  provisions  tended  to  vary,  alter 
and  add  to  the  terms  of  the  written  agi'eement,  no  recovery 
could  be  had.  The  defendant's  point,  the  answer  to  which  con- 
stitutes the  error  complained  of,  is  that  "the  written  contract 
of  July  18, 1891,  together  with  the  receipt  in  full  of  all  demands 
dated  February  20,  1892,  supported  by  the  testimony  of  H. 
Loeb,  cannot  be  altered,  added  to  or  changed  by  the  unsup- 
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ported  testimony  of  James  Steel,  the  plaintiff,  and  said  written 
agreement  must,  therefore,  stand  as  the  actual  contract  between 
the  parties."  The  second  point  was  the  same  proposition  put  in 
different  form,  namely:  "that,  under  the  pleadings,  the  evi- 
dence and  the  law  in  this  case,  there  can  be  no  recovery,  and  the 
verdict  must  be  for  the  defendant."  The  court  refused  the  first 
point  and  in  answer  to  the  second  said :  "  We  reserve  this  as  a 
question  of  law,  reserving  as  a  question  of  law  whether,  upon 
the  whole  evidence,  the  plaintiff  is  entitled  to  recover."  The 
case  was  thereupon  submitted  to  the  jury  and,  after  the  verdict 
for  the  plaintiff,  the  court  entered  judgment  thereon. 

In  commenting  upon  the  connection  between  the  parol  agree- 
ment upon  which  the  suit  was  brought  and  the  written  agree- 
ment introduced  by  the  defendant,  the  trial  judge  in  the  charge 
to  the  jury  says :  "  It  is  perplexing  to  us  in  that  we  are  not  clear 
on  the  pleadings  and  the  evidence  whether  the  plaintiff's  right 
to  recover  is  based  on  the  written  contract  as  amended  by  the 
alleged  parol  contract  for  the  sawing  of  the  timber  or  whether 
it  is  based  on  this  alleged  parol  contract  without  regard  to  and 
independent  of  the  written  contract;  but,  inasmuch  as  the  plain- 
tiff alleges  that  the  contract  was  made  as  a  whole  in  parol  in  the 
first  instance  and  that  the  part  relating  to  the  sawing  was  left  out 
of  the  written  contract  at  the  request  of  the  defendant  and  that  he 
was  induced  to  include  the  written  contract  by  the  defendant's 
cotemporaneous  oral  agreement  to  give  him  the  sawing  of  the 
timber  at  $1.70  per  thousand,  we  think  the  rule  of  law  is  appli- 
cable which  requires  that  such  cotemporaneous  oral  agreement 
must  be  shown  by  evidence  that  is  clear,  precise  and  indubitable, 
and  that  it  must  be  proven  by  the  testimony  of  at  least  two  wit- 
nesses or  of  one  witness  corroborated  by  cii^cumstances  equiva- 
lent to  another.  Applying  this  rule  of  law,  you  will  determine 
from  the  evidence  whether  or  not  such  oral  agreement  was 
made." 

This  was  holding  the  law  against  the  plaintiff  more  strictly 
than  the  facts  warranted.  The  oral  agreement,  upon  which  the 
suit  was  founded  and  recovery  had,  was  between  the  plaintiff 
and  the  defendant.  The  written  contract  was  between  different 
parties, — the  plaintiff  on  the  one  hand  and  the  defendant  and  Wil- 
liam Wingert  on  the  other.  The  subject-matter  of  the  two  con- 
tracts was  entirely  distinct.     The  written  contract  was  for  the 


Digitized  by  VjOOQIC 


STEEL  V,  LOEB.  241 

1897 .J  Opinion  of  the  Court. 

cutting  and  delivery  of  the  timber  upon  a  tract  of  land  therein 
described.  The  parol  contract  was  for  the  sawing  of  the  logs 
so  delivered  at  the  miU.  The  consideration  was  entirely  inde- 
pendent. In  fact,  the  two  contracts  were  as  separate  and  dis- 
tinct as  they  could  weU  be,  the  only  connection  between  them 
being  that  the  plaintiff,  as  he  alleged,  refused  to  sign  the  writ- 
ten agreement  for  the  cutting  and  delivery  of  the  logs,  unless 
he  was  sure  that  he  was  to  have  the  sawing  of  them.  His  allega- 
tion was  that  the  defendant,  having  in  view  the  purchase  of  the 
mill  which  belonged  to  Wingert,  made  the  alleged  parol  agree- 
ment for  the  sawing,  in  case  his  agreement  with  Wingert  for 
the  purchase  should  be  completed.  The  defendant  admits  that 
he  afterwards  purchased  the  mill  from  Wingert,  and  if  the 
plaintiff's  version  of  the  transaction  were  believed,  the  contract 
for  the  sawing  became  operative.  If  the  parol  agreement  for 
the  sawing  had  been  between  the  same  parties  and  was  part 
and  parcel  of  the  contract  for  cutting  and  stocking  and  the  part 
relating  to  the  sawing  had  been  omitted  from  the  written  con- 
tract, as  claimed  by  the  plaintiff,  in  order  to  facilitate  the"  sign- 
ing of  the  written  agreement  in  regard  to  the  stocking,  the  rules 
laid  down  by  the  court  in  regard  to  the  character  and  quantity 
of  proof  required  to  justify  the  jury  in  finding  for  the  plain- 
tiff would  have  been  entirely  proper  and  the  defendant  would 
have  had  no  cause  to  complain :  Phillips  v.  Meily,  106  Pa.  636 ; 
Thomas  v.  Loose,  114  Pa.  85 ;  Nye  v.  Pittsburg  Co.,  2  Pa.  Su- 
perior Ct.  884. 

The  testimony  of  Steel  and  the  corroborating  circumstances 
testified  to  by  Wingert  and  others  would  have  justified  the 
court  in  subpaittingthe  question  to  the  jury;  but,  as  we  view 
the  case,  the  agreement  for  the  sawing  was  a  distinct  and  inde- 
pendent contract.  It  was  between  different  parties,  it  embraced 
a  different  subject,  it  was  based  upon  an  entirely  different  con- 
sideration, there  was  no  necessarj'^  connection  between  the  two 
and  indeed  the  only  connection  seems  to  have  been,  according 
to  the  testimony  of  the  plaintiff,  that  he  wop.ld  not  have  taken 
the  contract  for  cutting  and  stocking  except  for  the  promise 
made  by  the  defendant  that  be  should  also  have  the  contract 
for  sawing.  If  the  defendant  had  offered  the  plaintiff  $100  as 
a  consideration  for  the  signing  of  the  written  agreement,  it 
would  hardly  be  claimed  that  no  recovery  could  be  had  upon 
Vol.  V— 16 
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that  promise,  because  it  was  not  included  in  the  written  con- 
tract, and  yet  such  an  agreement  in  parol  would  not  have  been 
in  any  sense  more  distinct  and  independent  than  that  upon 
which  recovery  was  had  in  this  case.  The  rights  of  the  defend- 
ant were  certainly  properly  guarded  by  the  instructions  of  the 
trial  judge  to  the  jur}%  the  case  was  carefully  tried  throughout, 
and,  upon  a  careful  review  of  it,  we  see  no  error  of  which  the 
defendant  has  a  right  to  complain.  Both  of  the  assignments 
of  error  are  overruled  and  the  judgment  is  affirmed. 


Edgar  E.  Showalter  v.  Frank  Ehlan  and  Fred.  Rowe, 

Appellants. 

Contract — Catise  of  action— Payment  in  goods  purchased  by  a  miner. 
No  recoveiy  can  be  had  nor  is  a  cause  of  action  disclosed  under  the  Act 
of  May  20,  1891,  P.  L.  96,  when  it  appears  that  the  plaintiff,  who  sued  to 
recover  wages,  worked  as  a  coal  miner  for  defendants,  and  according  to  the 
course  of  dealings  between  the  parties  was  fully  paid  for  his  labor,  partly 
in  money  and  paitly  by  goods  voluntarily  purchased  by  him  from  defend- 
ants' store. 

Statutes^CoTistitutional  law — Company  stores. 

The  attempt  of  the  Act  of  May  20, 1891,  P.  L.  96,  to  prevent  employers 
and  employees  from  making  their  own  contracts  is  merely  a  repetition  of 
what  was  vainly  sought  to  be  done  by  the  Act  of  June  29, 1881,  P.  L.  147, 
and  therefore  is  invalid. 

Argued  May  6, 1897.  Appeal,  No.  138,  April  Term,  1897, 
by  defendants,  from  judgment  of  C.  P.  Somerset  Co.,  Feb.  T., 
1896,  No.  91,  on  verdict  for  plaintiff.  Before  Rice,  P.  J.,  Wil- 
LABD,  WiCKHAM,  Bbaveb,  Rebder,  Orlady  and  Smith,  J  J. 
Reversed. 

Assumpsit  by  a  miner  to  recover  wages.     Before   Longb- 

NBCKJBR,  P.  J. 

The  facts  appear  from  the  opinion  of  the  court  below : 
The  plaintiff  worked  for  the  defendant  company  as  a  coal 
miner  from  October,  1894  to  October,  1895,  his  wages  amount- 
ing to  $342.16 ;  on  which  he  admitted  payments  in  cash,  oil, 
powder,  etc.,  used  in  mining,  to  the  amount  of  il48.45  and 
leaving  a  balance  of  }f  193.71,  which,  with  interest  to  the  date 
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of  trial,  left  $201.13.  The  defendant  claimed  that  goods  had 
been  purchased  by  the  plaintiff  out  of  its  store  at  Meyersdale, 
about  one  and  a  half  miles  from  the  mines,  to  the  full  amount 
of  the  said  balance  of  $198.71,  thus  squaring  the  account.  The 
purchases  were  not  denied,  but  the  plaintiff  contended  tliat  on 
account  of  the  Act  of  May  20, 1891,  P.  L.  96,  which  provides 
that  wages  of  this  character  shall  be  paid  "serai-monthly  in 
lawful  money  of  the  United  States,  for  the  full,  net  amount  of 
wages  or  earnings  due  said  employee,"  the  sums  owing  for  the 
goods  so  bought  could  not  be  set  off  against  the  claim  for  wages. 

The  facts  are  not  in  dispute.  But  one  witness  was  called 
and  his  testimony  is  undisputed.  It  was  Frederick  Rowe,  one 
of  the  defendant  company,  and  what  he  said  is  substantially  as 
follows :  "  The  plaintiff  was  employed  mining  by  the  ton.  He 
was  regularly  paid  each  monthly  pay  day,  about  the  20th.  I 
settled  with  him  myself.  No  rule  required  him  to  buy  at  the 
defendant's  store ;  he  could  buy  or  not ;  he  could  go  elsewhere. 
There  was  no  compulsion ;  he  did  not  object  to  the  settlements. 
Settled  with  him  every  month  for  the  preceding  month  in  that 
way.  The  account  was  always  squared.  There  was  never  any 
objection."  And  on  cross-examination  he  said :  "  Monthly  state- 
ments were  made  showing  the  amount  of  his  work  and  amount 
of  his  biU  for  oil  and  powder,  and  also  his  store  account,  and 
that  put  in  an  envelope  and  handed  to  him.  Gave  him  the  en- 
velopes and  handed  him  the  money  coming  to  him.  That  was 
the  only  settlement  there  was.  During  the  last  two  months  ho 
worked,  September  and  October,  1895,  he  did  not  get  the  state- 
ments ;  he  never  called  for  them." 

The  reserved  point  is  as  follows :  [That  as  the  undisputed  evi- 
dence shows  and  it  is  conceded  by  the  plaintiff,  that  while  in 
the  employ  of  the  defendants  from  October,  1894  to  October, 
1895,  he  voluntarily  purchased  goods  out  of  the  defendants' 
store,  that  monthly  statements  of  the  account  of  the  plaintiff 
in  the  store  were  rendered  by  the  defendants  to  the  plaintiff 
showing  that  the  balance  owing  the  plaintiff  each  month,  after 
deducting  bills  for  coal  oil,  and  smithing,  powder,  etc.,  and  the 
bills  for  goods  purchased  in  the  store  was  paid  to  him,  that  he 
accepted  the  balance  in  cash  and  made  no  objection  to  the 
monthly  accounts  so  rendered  to  him,  therefore,  the  amount  of 
the  bills  for  store  goods  furnished  the  plaintiff  by  the  defend- 
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ants  was  a  valid  payment  to  the  plaintiff  of  the  whole  of  his 
account,  and  under  all  the  evidence  the  verdict  must  be  for  the 
defendants.]   [1] 

It  will  be  observed  that  this  case  differs  from  others  appear- 
ing in  the  books,  arising  under  the  acts  of  1881  and  1891,  in 
the  fact  that  there  was  no  agreement  that  the  goods  should  be 
credited  on  the  account  for  labor.  But  at  the  end  of  each 
month  the  account  was  balanced  and  settled.  A  statement  was 
made  showing  the  condition  of  the  account  for  the  preceding 
mouth  by  items,  and  the  balance  appearing  due  the  plaintiff 
thereon  was  handed  to  him  and  accepted  in  payment  without  a 
word  of  objection.  So  far  as  settlements  were  tlius  made  we 
think  they  are  as  conclusive  and  binding  on  him  as  if  he  had 
agreed  in  advance  that  his  purchases  should  be  applied  to  the 
payment  and  satisfaction  of  his  wages. 

The  first  section  of  the  act  of  1891,  requiring  payment  of 
such  wages  in  money,  is  in  that  respect  merely  a  rescript  of  the 
act  of  1881,  which  was  declared  unconstitutional  in  the  case  of 
Godcharles  &  Co.  v.  Wigeman,  118  Pa.  431.  If  it  was  in  con- 
flict with  the  organic  law,  it  cannot  be  doubted  that  this  pro- 
vision of  the  later  act  offends  quite  as  clearly  against  it.  It  is 
thoroughly  well  settled  by  the  above  mentioned  case  fix)m  our 
Supreme  Court  and  others  from  the  district  courts  that  no  act 
of  assembly  can  disqualify  a  laborer,  or  any  other  person,  from 
making  his  own  contract  or  relieve  him  from  its  binding  obli- 
gation: Hamilton  v.  Jutte  &  Co.,  16  C.  C.  R.  193;  Row  v. 
Haddock,  3  Kulp,  601 ;  Com.  v.  Isenbei-g  &  Rowland,  4  Dist. 
Rep.  679;  Sally  v.  Berwind-White  Coal  Co.,  6  Dist.  Rep.  316. 

This  being  so,  a  settlement  made  by  the  miner  .in  which  his 
bill  of  goods  was  applied  in  discharge  and  payment  of  his  wages, 
must  be  given  the  same  effect  as  if  he  had  made  a  contract  to 
that  end  in  advance. 

Prior  to  the  passage  of  the  acts  mentioned  a  laborer  always 
could  demand  payment  of  his  wages  in  money,  if  he  had  made 
no  agreement  to  the  contrary,  but  the  purpose  of  these  two  stat- 
utes was  to  enable  him,  after  making  an  agreement  to  accept 
another  commodity  in  lieu  of  cash,  and  receiving  it,  to  repudiate 
the  agreement  and  recover  payment  again  in  money.  Common 
honesty  forbids  that,  and  the  law  estops  him  from  doing  it.  If 
men  could  thus,  by  classes,  obtain  license  from  the  legislature 
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to  play  fast  and  loose  with  their  bargains,  the  most  solemn  con- 
tractual relations  would  soon  become  a  mere  farce  and  the  civil 
courts  might  as  well  be  closed.  The  fate  of  the  act  of  1881 
should  have  been  a  sufficient  warning  against  the  passage  of 
that  of  1891. 

With  the  foregoing  view  of  the  law  all  the  plaintiff's  wages 
must  be  taken  as  paid  except  for  the  last  two  months,  for  which 
there  was  no  settlement,  no  agreement  and  no  waiver  shown. 
It  therefore  remains  to  determine  whether  the  right  of  setoff 
exists  as  to  those  two  months,  independently  of  any  agreement 
or  arrangement  between  the  parties  for  tliat  purpose. 

Strictly  speaking,  the  right  of  set-off  is  wholly  of  statutory 
origin.  At  common  law  cross  demands  were  recoverable  only 
by  separate  actions,  though,  as  Justice  Gibson  says  in  Ramsey's 
App.,  2  Watts,  228,  "  there  is  a  fallacy  in  supposing  defalcation 
in  a  case  like  the  present  to  be  a  legal  right.  Judgments  are 
set  against  each  other  not  by  force  of  the  statute,  but  by  the 
inherent  powers  of  the  courts  immemorially  exercised,  being 
almost  the  only  equitable  jurisdiction  originally  appertaining  to 
them  as  courts  of  law.  An  equitable  right  of  setting  off  judg- 
ments, therefore,  is  permitted  when  it  will  infringe  on  no  other 
right  of  equal  grade."  That  relates  to  claims  which  had  gone 
into  judgment.  "  At  common  law  a  defendant  who  was  sued 
by  his  creditor,  could  not  set  up  a  debt  due  him  by  the  plaintiff, 
by  way  of  counterbalancing  the  plaintiff's  recover}^  although 
the  amount  of  such  debt  was  the  greater.  The  defendant  was 
driven  to  a  separate  action  to  recover  his  own  claim.  This  not 
only  tended  to  multiplicity  of  suits  but  if  the  plaintiff  happened 
to  be  in  circumstances  of  insolvency,  often  resulted  in  positive 
injustice : "  22  Am.  &  Eng.  Ency.  of  Law,  222.  To  meet  such 
inequitable  reffiilts  legislation  was  adopted,  and  in  Pennsylvania 
the  defalcation  act  of  1705.  A  party  can  be  deprived  of  the 
right  by  nothing  less  than  his  own  contract  or  a  statute :  Reed 
V.  Penrose,  86  Pa.  214-234 ;  Lloyd's  App.,  95  Pa.  518. 

So  the  defendant  would  clearly  be  entitled  under  our  statute 
of  1705,  and  the  plea  of  defalcation  in  this  case,  to  set  off  against 
any  wages  earned  in  the  last  two  months  the  defendant  was  em- 
ployed, its  account  for  goods,  were  it  not  for  the  Act  of  March  4, 
1887,  P.  L.  4,  which  provides,  "  Tliat  no  exemption  of  property 
from  attachment,  levy  or  sale  upon  execution,  shall  be  allowed 
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upon  judgments  for  $100,  or  less,  obtained  for  wages  of  manual 
labor."  Under  this  act  it  was  held  that  wages  due  a  laborer  could 
not  be  attached,  even  though  the  attaching  judgment  was  also 
based  on  a  claim  for  manual  labor :  Frutchey  v.  Lutz,  167  Pa.  337. 
In  Welliver  v.  Fox,  4  Dist.  Rep.  197,  Judge  Lyons  permitted  a 
judgment  to  be  set  off  agamst  another  obtained  for  wages  of 
labor,  but  the  plaintiff  had  expressly  waived  the  benefit  ojf  ex- 
emption in  the  judgment  offered  to  be  set  off,  and,  as  the  court 
said  *'  the  respective  demands  therefore  stood  upon  an  equal 
footing."  On  the  other  hand.  Judge  Pershing,  in  Bosche  v. 
Maurer  &  Rothermel,  5  C.  C.  R.  215,  held  that  under  the  act 
of  March  4, 1887,  supra,  another  judgment  without  waiver  could 
not  be  set  off  against  one  on  a  claim  for  wages.  In  the  case  of 
Shoemaker  v.  Fosser,  8  C.  C.  R.  479,  it  was  proposed  to  set  off 
a  judgment  without  waiver  of  exemption  against  one  containing 
a  waiver,  and  Judge  Rice  held  it  could  not  be  done,  for  the 
retxson  that,  "  if  the  defendant  were  permitted  to  use  it  as  an  off- 
set against  liis  creditor's  judgment  in  spite  of  the  latter's  claim 
to  have  the  benefits  of  the  exemption  law,  he  would  be  permitted 
to  take  property  for  the  payment  of  his  debt,  which,  as  to  his 
assignor,  would  have  been  exempt ;  thus  indirectly,  the  benign 
purpose  of  the  law  would  be  defeated.  .  .  .  The  right  to  set  off 
one  judgment  against  another  is  not  a  legal  but  an  equitable 
right,  and  therefore  is  not  permitted  where  it  will  infringe  on 
another's  right  of  equal  grade." 

In  our  case  the  respective  claims  are  not  of  the  same  grade 
under  the  statutes.  The  right  of  exemption  might  be  claimed 
against  the  one  and  not  against  the  other.  It  may  seem  in- 
equitable that  the  plaintiff  should  be  allowed  to  demand  pay- 
ment of  his  wages  and  at  the  same  time  refuse  payment  of  his 
account  and  set  up  the  right  of  exemption  against  it  if  he 
chooses,  but  it  is  just  such  inequality  tliat  the  statutes  meant 
to  accomplish,  and  the  parties  must  be  presumed  to  have  dealt 
^vith  the  existing  law  in  view.  As  to  the  two  months  men- 
tioned, there  is  no  evidence  of  any  agreement,  waiver  or  under- 
standing whatever,  and  therefore  the  plaintiff's  statutory  rights 
are  in  no  way  effected  or  impaired. 

We  have  nothing  before  us  to  show  either  the  amount  of 
wages  earned  during  that  time,  or  the  amount  of  goods  not 
included  in  the  previous  settlements.     But  the  plaintiff  is  enti- 
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tied  to  recover  for  the  amount  of  wages  not  embraced  in  the 
statements  or  settlements.  This  amount  can  doubtless  be  read- 
ily ascertained. 

The  defendants  having  moved  the  judgment  non  obstante 
veredicto  the  court  directed  judgment  to  be  entered  as  follows : 

**  And  now  September  1, 1896,  it  is  ordered  that  the  verdict 
be  modified  and  reduced  so  that  judgment  may  be  taken  and 
entered  thereon  only  for  the  amount  of  wages  due  tlie  plaintiff 
not  embraced  in  the  last  statement  on  settlement,  but  accruing 
to  him  during  the  last  months  of  his  employment." 

Judgment  was  rendered  in  favor  of  the  plaintiff  against  the 
defendants  for  the  sum  of  $31.09.     Defendants  appealed. 

Errors  assigned  among  others  were  (1)  Refusal  to  affirm  de- 
fendants' point,  reciting  same.  (2)  Reserving  point  and  enter- 
ing judgment  as  above. 

W.  J,  Baer  and  Koontz  ^  Ogle^  for  appellants. — The  acts  and 
declarations  of  the  parties  under  an  agreement  are  to  be  taken 
as  a  guide  to  their  understanding  and  intentions  in  giving  a 
construction  to  the  writing :  Lehigh  Coal  &  Navigation  Co.  v. 
Harlan,  27  Pa.  480.  See  also  Archer  v.  Dunn,  2  W.  &  S.  827 ; 
Pratt  V.  Campbell,  24  Pa.  184. 

We  claim,  therefore,  that  this  is  not  a  case  of  set-off  (under 
the  statute)  of  mutual  unconnected  debts,  but  the  whole  course 
of  dealings  between  the  parties,  during  the  entire  thirteen 
months  that  the  plaintiff  was  in  defendants'  employ,  was  so 
connected  that  the  sale  of  goods  by  defendants  to  the  plaintiff 
during  his  employment  operated  as  payment  pro  tanto. 

The  ruling  of  the  court  below  was  based  on  the  Act  of 
March  4, 1887,  P.  L.  4,  which  provides  that  "  No  exemption  of 
property  from  attachment,  levy  or  sale  upon  execution,  shall 
be  allowed  upon  judgment  for  $100  or  less,  obtained  for  wages 
for  manual  labor." 

In  this  ruling  we  submit  there  was  error,  as  we  do  not  think 
that  the  act  of  March  4,  1887,  covers  a  case  like  this,  nor  that 
the  decisions  quoted  by  the  learned  judge  of  the  court  below 
sustain  the,  view  taken  by  him. 

No  paper-book  or  appearance  for  appellee. 
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Opinion  by  Wickham,  J.,  July  23, 1897: 

The  uncontradicted  evidence  in  this  case  shows,  that  the  plain- 
tiff worked  as  a  coal  miner  for  the  defendants  for  some  thirteen 
months,  and,  according  to  the  course  of  dealing  between  the 
parties,  was  fully  paid  for  his  labor  partly  in  money  and  partly 
by  goods,  voluntarily  purchased  by  him  from  the  defendants' 
store. 

He  seeks,  in  the  present  action,  to  recover  such  portion  of  his 
wages  as  was  paid  by  goods,  less  $37.18,  which  he  is  willing  to 
allow  for  powder,  oil,  etc.,  alleging  that  under  the  Act  of 
May  20,  1891,  P.  L.  96,  he  is  entitled  to  recover  his  earnings 
in  lawful  money,  and  also  that  the  Act  of  March  4, 1887,  P.  L. 
4,  providing  that  no  exemption  shall  be  allowed  as  against  ex- 
ecutions on  judgments  for  $100  or  less,  obtained  for  wages  of 
manual  labor,  indirectly  prohibits  the  defendants  from  setting 
off  the  price  of  the  goods  against  his  claim. 

As  this  is  an  action  for  the  recovery  of  $193.71,  and  not  an 
execution  on  a  judgment  for  $100  or  less,  we  fail  to  see  how 
the  act  of  1887  has  any  application.  Moreover,  the  course  of 
dealing  between  the  parties  clearly  shows  their  understanding  to 
have  been,  that  the  goods  as  they  were  purchased  from  time  to 
time,  were  to  be  payments  on  the  plaintiff's  wages,  hence  fto 
question  of  set-off  could  properly  arise  in  the  case,  and  if  it  did, 
the  decisions  relating  to  the  setting  off  of  one  judgment  against 
another  would  not  be  applicable. 

As  to  the  attempt,  in  the  act  of  1891,  to  prevent  employers 
and  employees  from  making  their  own  contracts,  it  is  merely  a 
repetition  of  what  was  vainly  sought  to  be  done  by  the  act  of 
June  29, 1881,  P.  L.  147,  and  therefore  is  invalid,  under  the 
principles  so  forcibly  announced  by  our  Supreme  Court  in  God- 
charles  v.  Wigeman,  113  Pa.  431.  In  that  case,  decided  in  1886, 
it  was  held  that  the  act  of  1881  so  far  as  it  applied  to  the  mat- 
ter we  are  now  considering  was  utterly  unconstitutional  and 
void,  the  court  saying :  "  The  act  is  an  infringement  alike  of 
the  right  of  the  employer  and  the  employee ;  more  than  this,  it 
is  an  insulting  attempt  to  put  the  laborer  under  a  legislative 
tutelage,  which  is  not  only  degrading  to  his  manhood,  but  sub- 
versive of  his  rights  as  a  citizen  of  the  United  States." 

The  reserved  point,  wherein  we  must  look  for  the  controling 
facts  sets  forth  inter  alia,  ^^  that  monthly  statements  of  the  ac- 
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count  of  the  plaintiff,  in  the  store,  wei'e  rendered  by  the  defend- 
ants to  the  plaintiff,  showing  that  the  balance  owing  the  plaintiff 
each  month,  after  deducting  bills  for  coal,  oil,  and  smithing, 
powder,  etc.,  and  the  bills  for  goods  purchased  in  the  store,  was 
paid  to  him,  that  he  accepted  the  balance  in  cash,  and  made  no 
objection  to  the  monthly  accounts  so  rendered  to  him."  This 
was  equivalent  to  a  finding  of  fact,  that  the  settlements  em- 
braced every  month  of  the  employment.  Whether  or  not  it  was 
fully  sustained  by  the  evidence  we  cannot  now  inquire.  No 
objection  was  made  by  the  plaintiff's  counsel  to  the  facts  as 
stated  in  the  point,  hence  they  are  conclusive :  The  Ins.  Co.  of 
Pa.  V.  The  Phoenix  Ins.  Co.,  71  Pa.  81.  We  are  therefore  com- 
pelled to  go  a  little  further  than  did  the  learned  judge  of  the 
court  below,  who  confined  the  plaintiff's  recovery  to  the  wages 
of  the  last  two  months  of  liis  employment,  and  hold  that  he  was 
not  entitled  to  judgment  for  any  amount  whatsoever.  An  ex- 
amination of  the  whole  evidence,  if  permissible,  would  lead  also 
to  the  same  conclusion,  as  it  sufficiently  shows  that  the  under- 
standing, between  the  plaintiff  and  the  defendants,  was  that  the 
goods  furnished  him  from  time  to  time  were  received  on  account 
of  his  wages. 

The  judgment  is  i-eversed  and  judgment  is  now  entered  for 
the  defendants  on  the  reserved  point. 


The  Commonwealth  of  Pennsylvania  v.  William  F.  Wer- 
ner, Appellant. 

Criminal  law—J)efeciive  indictment — Bar  of  the  statute. 

An  indictment  is  fatally  defective  whicli  sliows,  on  its  face,  that  it  was 
found  more  than  two  years  after  the  commission  of  the  offense,  and  fails 
to  allege  that  defendant  had  not  been  an  inhabitant  or  usual  resident  of 
this  state  at  any  time  before  he  was  indicted. 

Criminal  law^Estoppel—Plea  of  the  statute. 

An  agreement  for  support  does  not  work  as  nn  estoppel  to  setting  up  the 
statute  of  limitations,  on  an  indictment  for  fornication  and  bastardy. 

Argued  April  28, 1897.  Appeal,  No.  156,  April  Sess.,  1897, 
by  defendant,  from  sentence  of  Q.  S.  Allegheny  Co.,  Dec.  T., 
1896,  No.  67,  on  verdict  of  guilty.  Before  Rice,  P.  J.,  Wil- 
LABD,  WiCKHAM,  Bbaveb,  Beedeb,  Oblady  and  Smith,  JJ. 
Reversed. 
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Indictment  for  fornication  and  bastardy.     Before  White,  J. 

It  appeared  from  the  record  that  information  was  made  Octo- 
ber 6,  1896,  charging  the  offense  to  have  been  committed  Octo- 
ber 13,  1894.  A  preliminary  hearing  was  waived  by  defendant 
October  14,  1896,  and  bail  given  for  his  appearance.  On 
December  8,  1896,  the  grand  jury  found  a  true  bill  charging 
fornication  and  bastardy  on  October  14,  1894.  Plea,  non  cul 
et  de  hoc,  filed  by  defendant  December  18,  1896.  Verdict  of 
guilty.     Defendant  appealed. 

Errors  assigned  were  (1)  In  overruling  defendant's  motion 
to  quash.  (2)  In  overruling  defendant's  motion  in  arrest  of 
judgment.     (3)  In  imposing  sentence  on  the  verdict. 

Chas.  J5.  Payne^  for  appellant. — The  indictment  itself  show- 
ing the  offense  charged  to  have  been  committed  on  October  13, 
1894,  and  that  a  true  bill  was  found  thereon  on  December  8, 
1896,  more  than  two  years  intervening,  the  prosecution  is  barred 
by  the  statute  of  limitations,  and  defendant's  motion  to  quash 
should  have  prevailed. 

The  statute  begins  to  run  against  a  prosecution  for  fornica- 
tion and  bastardy  from  the  date  of  the  commission  of  the  offense, 
and  not  from  the  date  of  the  birth  of  the  child :  Com.  v.  Ruffner, 
28  Pa.  259 ;  Com.  v.  Bartilson,  85  Pa.  482. 

The  date  of  the  finding  of  the  bill  is  the  time  when  the  pros- 
ecution is  begun,  and  not  the  date  of  the  making  of  the  infor- 
mation :  Com.  V.  Haas,  67  Pa.  443. 

Astuteness  must  not  be  employed  to  narrow  or  take  away  a 
defense  granted  by  law  to  a  party  accused  of  crime :  Com.  v. 
Haas,  67  Pa.  443. 

Penal  statutes  must  be  construed  strictly :  Gallagher  v.  Neal, 
3  P.  &  W.  183 ;  Bucher  v.  Com.,  103  Pa.  628. 

The  opinion  of  the  court  filed  is  no  part  of  the  record,  and 
therefore  the  reasons  assigned  for  overruling  defendant's  motion 
in  arrest  of  judgment  are  not  before  the  court,  and  will  not  be 
considered :  Com.  v.  Church,  1  Pa.  106 ;  Girts  v.  Com.,  22  Pa.  351. 

J,  iJ.  McQuaide,  for  appellee,  submitted  no  paper-book. 

Opinion  by  Wickham,  J.,  July  23, 1897 : 

The  indictment  in  this  case  shows,  on  its  face,  that  it  was  found 
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more  than  two  years  after  the  commission  of  the  offense  charged, 
and  fails  to  allege,  that  the  defendant  had  not  been  an  inhabitant 
or  usual  resident  of  this  state  at  any  time  before  he  was  indicted. 

It  should  therefore  have  been  quashed  as  being  fatally  defec- 
tive :  Com.  V.  Bartilson,  85  Pa.  482 ;  Com.  v.  Owens,  3  Kulp,  230. 

We  cannot  agree  with  the  learned  trial  judge,  that  the  de- 
fendant's agreement  to  support  the  prosecutrix  and  her  child, 
estopped  him  from  relying  on  the  statute  of  limitations.  His 
conduct  in  refusing  to  perform  the  agreement  may  have  been 
dishonest  and  dishonorable,  but  neither  it,  nor  the  agreement, 
interfered  with  the  running  of  the  statute  nor  lifted  its  bar. 

To  hold  otherwise  would  lead  to  extraordinary  results.  Thus 
one  guilty  of  assault  and  battery,  or  embezzlement,  and  agreeing 
to  make  compensation  or  restitution,  by  instalments,  might  be 
indicted  twenty  years  or  more  after  the  commission  of  the 
offense,  if  he  defaulted  on  any  of  his  promised  payments. 

Judgment  reversed  and  defendant  discharged  from  his  recog- 
nizance. 


Columbia  Turnverein  v.  Gothard  Wyss,  Appellant. 

Contract — Practice,  C,  P. — Affidavit  of  defense— Collateral  agreement. 
An  afSdrtvit  is  insufficient  to  prevent  jiidj^ent  which  admits  the  whole 
of  the  plaintiffs  claim,  but  seeks  to  avoid  liability  through  an  alleged 
agreement  which  defendant  would  be  powerless  to  enforce. 

Argued  April  26,  1897.  Appeal,  No.  106,  April  T.,  1897, 
by  defendant,  from  judgment  of  G.  P.  No.  8,  Allegheny  Co., 
Feb.  T.,  1896,  No.  483,  for  want  of  a  sufficient  affidavit  of  de- 
fense. Before  Rice,  P.  J.,  Willaed,  Wickham,  Beaver, 
Reedeb,  Orlady  and  Smith,  JJ.    Affirmed, 

Appeal  from  judgment  of  alderman. 
The  facts  sufficiently  appear  in  the  opinion  of  the  court. 
Judgment  was  entered  in  favor  of  plaintiflE  for  want  of  a  suf- 
ficient affidavit  of  defense  for  $110.10.    Defendant  appealed. 

Error  asBigned  among  others  was  (1)  entry  of  judgment  foi 
want  of  a  sufficient  affidavit  of  defense. 
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L.  K.  Porter^  with  him  S.  Q.  Porter^  for  appellant. — ^It  is  a 
principle  well  established  by  this  court  that  where  the  plaintiff's 
statement  does  not  show  a  complete  right  to  recover  he  is  not 
entitled  to  judgment:  Gottman  v.  Shoemaker,  86  Pa.  31. 

In  Bartoe  v.  Guckert,  168  Pa.  124,  the  court  below  held  that 
the  filing  of  an  affidavit  of  defense  waived  the  right  to  resist 
judgment. 

ThiB  was  reversed  in  above  case  by  a  per  curiam,  to  wit: 
"  The  filing  of  one  is  no  waiver  of  an  objection  to  the  suffici- 
ency of  the  plaintiff's  affidavit  of  claims : "  Ins.  Co.  v.  Boggs, 
172  Pa.  91. 

No  papei>book  or  appearance  for  appellee. 

Opinion  by  Orlady,  J.,  July  23, 1897 : 

In  this  action  the  plaintiff  filed  its  statement  alleging  "  that 
said  plaintiff  organization  having  determined  to  build  a  gymna- 
sium and  hall,  solicited  subscriptions  and  donations  to  its  build- 
ing fund  from  its  members.  That  said  defendant  being  then  a 
member  of  said  plaintiff  corporation  together  with  other  mem- 
bers, subscribed  and  promised  to  pay  to  the  building  fund  of 
said  plaintiff,  the  sum  of  $100,  payable  in  March,  1895.  That 
the  said  plaintiff  corporation  did  erect  a  building,  the  said  gym- 
nasium and  hall,  for  which  defendant  made  his  said  subsjerip- 
tion,  and  a  demand  being  made  on  him  for  its  pajrment,  he  has 
neglected  and  refused  to  pay  said  sum  by  him  subscribed,  and 
the  same  remains  wholly  due  and  unpaid."  The  defendant 
filed  his  affidavit  of  defense,  in  which  he  set  out  that  he  had  a 
full  and  complete  defense  to  plaintiff's  claim,  as  follows :  ''  De- 
fendant admits  subscribing  the  sum  of  ilOO  toward  the  erection 
of  plaintiff's  building,  but  avers  that  said  subscription  was  made 
under  the  express  agreement  that  defendant  (who  is  a  con- 
tractor) was  to  receive  the  contract  for  the  erection  of  the  said 
building ; "  and  avers  further,  "  that  the  plaintiffs  violated  their 
agreement  with  him  and  awarded  the  contract  to  one  Schuette, 
wherefore,  affiant  denies  that  he  is  indebted  to  plaintiff  in  the 
sum  alleged,  or  in  any  sum  whatever." 

On  a  rule  to  show  cause  why  judgment  should  not  be  entered 
for  want  of  sufficient  affidavit  of  defense,  judgment  was  entered 
for  the  plaintiff. 
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While  the  plaintifPs  statement  is  defective  in  some  paiticu- 
lais,  it  is  still  sufficient  to  sustain  the  judgment ;  no  objection 
was  made  to  it  at  the  time  of  filing  the  affidavit  of  defense,  and 
the  defendant  admits  the  ^principal  allegation — that  he  sub- 
scribed the  sum  of  $100,  for  the  purpose  as  alleged,  and  which 
means  tliat  he  promised  to  pay  it  to  the  plaintiff.  His  defense  is 
based  upon  a  collateral  agreement,  and  will  not  avail  him,  inas< 
much  as  he  does  not  state  with  whom  it  was  made,  its  terms, 
what  was  the  evidence  of  it,  or  that  the  party  making  the  agree- 
ment had  any  authority  to  represent  the  plaintiff.  On  the  facts 
as  stated  in  the  affidavit,  he  admits  the  whole  of  the  plaintiff's 
claim  and  seeks  to  avoid  his  liability  through  an  alleged  agree- 
ment which  he  would  be  powerless  to  enforce :  McGonnigle  v. 
McGonnigle,  ante,  p.  168. 

The  assignments  of  error  are  overruled^  and  the  judgment  is 
affirmed. 


Thomas  Stapleton  v.  Citizens  Traction  Company,  Appel- 
lant. 

Negligence—Master  and  servant — Unu9ual  risk — ContribtUory  negligence 
— Question  for  jury . 

A  blaeksmitli^g  helper  employed  by  an  eleotrio  railway,  if  taken  upon 
special  duty  to  repair  the  lines,  which  is  admittedly  dangerous,  has  a  right 
of  action  if  injured  in  employment  to  which  he  was  ordered  without  warn- 
ing or  direction  as  to  its  danger.  The  question  of  contributory  negligence 
was  properly  for  the  jury. 

Argued  May  6, 1897.  Appeal,  No.  159,  April  T.,  1897,  by 
defendant,  from  judgment  of  C.  P.  No.  3,  Allegheny  Co., 
Nov.  T.,  1895,  No.  538,  on  verdict  for  plaintiff.  Before 
Rice,  P.  J.,  Willard,  Wickham,  Beaver,  Rebdbr,  Orlady 
and  Smith,  JJ.    Affirmed. 

Trespass  for  personal  injury.     Before  McCltjng,  J. 
The  facts  sufficiently  appear  in  the  opinion  of  the  court. 
The  defendant  submitted  the  following  points : 
And  now,  to  wit :  January  11,  1897,  counsel  for  defendant 
respectfully  requests  the  court  to  charge  the  jury  as  follows : 
1.  Under  all  the  evidence  in  this  case,  it  does  not  appear 
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that  the  injuries  complained  of  were  caused  by  negligence  for 
which  the  defendant  company  would  be  liable,  and  the  verdict 
of  the  jury  should  be  for  defendant.     Answer:  Refused.  [1] 

2.  The  testimony  on  part  of  plaintiff,  showing  as  it  does,  that 
he  was  employed  to  do  certain  work  on  the  night  of  August  27, 
1895,  which  was  not  the  work  of  a  blacksmith's  helper,  but  cer- 
tain work  in  connection  with  the  lowering  of  the  span  and  trol- 
ley wires  of  the  defendant  company,  and  that  he  was  being  paid 
for  such  work, — if  the  jury  finds  that  he  was  injured  while  act- 
ing within  the  scope  of  the  work  which  he  agreed  and  was 
employed  to  do  on  the  night  in  question,  he  cannot  recover, 
and  the  verdict  must  be  for  the  defendant.  Answer:  Re- 
fused. [2] 

3.  If  on  the  other  hand  the  jury  finds  that  plaintiff  when 
injured  was  engaged  at  work  which  he  was  employed  to  do,  but 
which  he  voluntarily  and  of  his  own  motion  assumed  and  under- 
took to  do  without  being  directed  by  the  foreman  or  man  in 
charge  of  the  work,  plaintiff  cannot  recover,  and  the  verdict 
must  be  for  the  defendant.     Answer :  Affirmed. 

4.  If  the  jury  finds  that  plaintiff  after  going  up  the  ladder  to 
the  top  of  the  pole  received  a  shock  sufficient  to  cause  him  to 
drop  the  wrench  which  he  had  in  his  hand,  which  shock  he 
knew  to  be  an  electric  shock,  and  after  receiving  such  shock 
he  remained  on  the  ladder  and  continued  to  work  with  the 
wires  and  the  bolt  at  the  top  of  the  pole,  he  assumed  the  risks 
of  the  work  in  which  he  was  then  engaged ;  he  cannot  there- 
fore recover  and  the  verdict  must  be  for  the  defendant.  An- 
swer: This  is  refused.  Under  the  evidence  in  this  case,  I 
cannot  say  as  matter  of  law  that  any  shock  sufficient  to  cause 
him  to  drop  the  wrench  would  make  it  contributory  negligence 
for  the  plaintiff,  however  inexperienced,  to  continue  at  the 
work,  if ,  as  he  says,  Venning,  the  electrician,  assured  him  that 
he  was  safe  and  directed  him  to  go  on  with  the  work.  As  I 
have  said,  however,  while  I  do  not  say  as  matter  of  law  that 
this  was  contributory  negligence,  I  leave  the  fact  to  you  to 
determine  as  a  question  of  fact  [3] 

6.  Under  all  the  evidence  plaintiff  cannot  recover,  and  the 
verdict  must  be  for  the  defendant.     Answer:  Refused.  [4] 
Verdict  for  plaintiff  for  $800.     Defendant  appealed. 
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Errors  assigned  were  (1-4)  refusal  of  the  plaintiflf's  first, 
necond,  fourth  and  fifth  points,  reciting  same. 

W.  W.  Parker^  with  him  Geo.  C.  Wilson  and  Wm.  D.  JEvanSy 
for  appellant. — The  negligence  is  the  gist  of  the  action,  but  the 
absence  of  negligence  contributing  to  the  injury  on  the  part  of 
the  plaintiff  is  equally  important:  Brown  v.  Railway  Co.,  68 
Me.  384. 

The  mere  fact  of  the  relationship  of  master  and  servant  does 
not  impose  upon  the  master  a  guaranty  of  the  servant's  safety : 
Sykes  v.  Packer,  99  Pa.  465 ;  Railway  Co.  v.  Sentmeyer,  92  Pa. 
276. 

When  he  undertakes  hazardous  duties,  he  assumes  such  risks 
as  are  incident  to  their  discharge  from  causes  open  and  obvious, 
the  dangerous  character  of  which  he  has  an  opportunity  to  ascer- 
tain :  Wharton  on  Neg.,  sec.  214 ;  Brossman  v.  Ry.  Co.,  113 
Pa.  490 ;  BeittenmUler  v.  Brewing  Co.,  22  W.  N.  C.  33 ;  Diehl 
V.  Lehigh  Iron  Co.,  140  Pa.  487. 

When  the  facts  are  admitted  or  so  clearly  and  conclusively 
proved  as  to  admit  of  no  reasonable  doubt,  it  is  the  duty  of  the 
court  to  declare  the  law  applicable  to  them :  R.  R.  Co.  v.  Werner, 
89  Pa.  59 ;  Wormell  v.  Maine  Central  R.  Co.,  10  Atl.  Rep.  49 ; 
Leary  v.  Boston  &  Albany  R.  Co.,  139  Mass.  680. 

Marron  ^  McOirr^  for  appellee. — The  law  of  this  case  is  well 
settled  and  is  correctly  stated  by  the  trial  judge :  Dillon  v.  Light 
Co.,  179  Pa.  482 ;  Wagner  v.  Chemical  Co.,  147  Pa.  475. 

When  the  superintendent  assured  him  that  he  would  not  be 
hurt  he  had  a  right  to  rely  on  that  assurance,  and  return  to  his 
work :  Patterson  v.  Railroad  Co.,  76  Pa.  389. 

It  is  the  duty  of  an  employer  to  fully  instruct  an  inexperi- 
enced employee  when  he  engages  in  work  which  is  new  to  him : 
Bannon  v.  Lutz,  168  Pa.  166 ;  Lebbering  v.  Struthers,  157  Pa. 
812. 

The  foreman,  having  told  him  it  was  safe  it  was  for  the  jury 
to  pass  on  the  question  of  contributor}^  negligence :  Johnston 
V.  Ott  Bros.,  155  Pa.  17. 

Opinion  by  Wickham,  J.,  July  23, 1897 : 
The  plaintiff  was  a  helper  in  the  defendant  company's  black- 
smith shop,  his  regular  houra  of  labor  being  from  seven  o'clock 
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in  the  morning  until  five  in  the  evening.  Looking  at  all  the 
evidence,  it  is  quite  clear  that  he  was  ignorant  of  many  things, 
a  knowledge  whereof  is  necessary  to  the  safety  of  any  one  work- 
ing at  or  with  heavily  charged  electric  wires  or  appliances. 

Shortly  before  midnight  of  August  27,  1895,  he  and  several 
others  were  taken,  by  Mr.  Venning  the  chief  electrician  of  the 
Sharpsburg  division  of  the  defendant's  railway,  to  a  point  where 
it  was  necessary  to  temporarily  detach  from  the  iron  poles,  some 
of  the  span  wires  supporting  the  trolley.  The  latter  carried 
from  five  hundred  to  five  hundred  and  fifty  volts  of  electricity, 
enough,  according  to  the  evidence,  to  kill  or  seriously  injure  an 
ordinary  man.  Owing  to  defective  insulation  between  the  span 
wire  and  the  trolley,  both  were  charged,  and  while  the  plaintiff 
was  working  near  the  top  of  the  pole  some  eighteen  or  twenty 
feet  from  the  ground,  he  received  a  severe  shock  which  caused 
him  to  fall  from  the  ladder  whereon  he  was  standing  and  sus- 
tain physicial  injuries  of  a  more  or  less  serious  nature.  His 
account  of  the  cause  and  manner  of  his  mishap  cannot  be  better 
presented  than  by  quoting  the  following  extracts  from  his  own 
testimony,  viz :  "Q.  What  then?  A.  We  was  ordered  to  put 
the  ladders  up,  and  when  the  ladder  was  up  somebody,  I  forget 
his  name,  Joe  Seifred  I  believe  was  his  name,  we  were  both 
standing  there  together,  and  the  chief  electrician  he  give  me  a 
wrench  and  he  gave  him  a  wrench  and  he  told  us  we  were  to  go 
and  take  down  that  wire.  Joe  Seifi^ed  went  up  on  the  pole  and 
said  he  couldn't  do  nothing  with  it,  and  he  come  down  and  Mr. 
Venning  told  me  to  go  up  and  see  what  I  could  do  with  it. 
Q.  Venning  was  the  chief  electrician  ?  A.  Yes,  sir.  Q.  Well, 
did  you  go  up  the  ladder?  A.  I  went  up  the  ladder,  and  as  I 
was  going  up  the  ladder,  there  was  an  iron  rod  sticking  out  at 
the  top  of  the  ladder  and  I  run  my  wrist  against  it  when  I  got 
to  the  top  of  the  ladder ;  I  put  my  hand  around  the  pole  and  I 
run  my  wrist  up  against  the  top  of  the  ladder  and  it  knocked 
the  wi*ench  out  of  my  hand ;  the  electricity  knocked  the  wrench 
out  of  it.  Q.  Did  you  know  what  it  was  at  that  time  ?  A.  No, 
I  didn't  know  what  happened.  The  men  on  the  ground  asked 
me  did  I  get  it,  and  I  says  *  I  got  something.'  Q.  What  hap- 
pened then  ?  A.  The  men  started  to  laugh  at  me  and  they 
picked  up  the  wrench  and  handed  it  to  me.  Q.  Who  did  that? 
A.  The  chief  electrician  and  the  assistant  superintendent  and 
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all  the  men  that  was  on  the  ground.  Q.  Well,  who  was  it 
handed  it  to  you  ?  A.  The  chief  electrician  gave  it  to  Mr.  Col- 
lins and  asked  him  to  hand  it  up  to  me.  Q.  What  did  he  tell 
you  to  do  ?  A.I  told  him  that  I  had  better  come  down,  and  he 
says,  *  Go  ahead  Tom '  and  I  went  ahead.  I  thought  a  man  that 
understood  his  business  wouldn't  tell  me  for  to  go  where  there 
was  danger.  I  went  up  and  tried  to  turn  the  nut,  and  couldn't 
turn  it ;  the  bolt  was  turning  with  the  nut,  so  I  told  him  that  I 
couldn't  hold  it ;  that  I  couldn't  do  any  good  that  the  bolt  was 
turning  with  the  nut.  He  says,  'Take  hold  of  it  with  your 
hand.'  I  did  so  and  I  couldn't  hold  it,  and  I  says  '  I  can't  hold 
it  with  my  hand.'  *  Well,'  he  says,  *  Wait  a  minute  and  I  will 
give  you  something  to  hold  it  with,'  and  he  went  over  to  the 
wagon  and  he  brought  me  over  a  long  pair  of  tongs  or  pliers, 
and  he  says,  *  Stick  them  in  the  eye  of  the  bolt  and  it  will  help 
you  to  hold  it.'  I  had  the  wrench  on  the  nut  and  I  stuck  the 
pliers  in  the  eye  of  the  bolt  and  after  I  put  the  pliers  in  the  eye 
of  the  bolt  that's  all  I  knew  of.  I  hung  there  awhile  ;  well,  I 
don't  know  anything  after  I  done  so.  Q.  When  did  you  first 
regain  consciousness  after  this?  A.  I  couldn't  tell  you  how 
long  I  was  lying  there.  Q.  Well,  you  were  lying  on  the  ground 
when  you  came  to,  were  you  ?  A.  Yes,  sir.  Q.  How  was  that 
ladder  constructed  with  regard  to  the  top  rung?  A.  It  was 
standing  on  the  ground  and  standing  up  against  the  pole  and  a 
man  on  the  bottom  holding  it.  Q.  What  was  the  top  rung  made 
of?  A.  It  was  made  out  of  wire.  Q.  And  it  leaned  against 
the  pole  ?  A.  Yes,  sir.  Q.  Was  it  a  half  circle  in  shai)e  ?  A.  A 
half  circle  in  shape.  Q.  It  fitted  around  the  pole?  A.  Fitted 
around  the  pole.  Q.  And  what  material  was  the  pole?  A.  Why, 
it  was  iron.  Q.  What  was  this  bolt  that  you  were  asked  to  un- 
screw? A.  It  was  an  eyebolt  made  out  of  iron.  Q.  It  passed 
through  the  pole,  did  it  ?  A.  Yes,  sir,  it  passed  through  the  top 
of  the  pole.  Q.  And  on  what  side  was  the  nut?  A.  As  you  go 
out,  it  is  on  your  right  hand  side  going  out ;  it  is  on  the  opposite 
side  to  the  wire.  Q.  What  is  attached  to  this  eyebolt? 
A.  Why,  there  is  a  cross  wire  goes  from  the  wire  that  runs  the 
trolley.  Q.  There  are  two  poles,  one  on  each  side  of  the  street? 
A.  Yes,  sir.  Q.  And  a  span  wire  runs  from  one  pole  to  the 
other?  A.  From  one  pole  to  the  other.  Q.  And  the  troUey 
wire  runs  over  that  span  wire?  A.  Yes,  sir.  Q.  The  span 
Vol.  V— 17 
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wire  is  to  hold  the  trolley  wire  up?  A.  Yes,  sir.  Q.  Well, 
had  you  any  knowledge  of  electricity  or  experience  at  all  in  that 
line  before  you  went  out  there  this  night?  A.  No,  sir,  I  never 
liad  any  knowledge  or  experience,  either.  Q.  Had  you  any 
knowledge  of  the  operation  of  these  electric  railways?  A.  No, 
sir.  Q.  Did  you  receive  any  instruction  from  the  defendant 
company  or  any  of  its  superintendents  or  agents  in  regard  to 
the  dangier  of  going  up  this  pole  ?  A.  No,  sir.  Q.  Or  anything 
further  about  the  work  than  what  you  have  testified  here? 
A.  No,  sir ;  I  was  told  to  go  up,  that  there  was  no  danger  on  it.'* 

If  the  plaintiff's  story  were  true,  there  was  evidence  enough 
of  negligence  on  the  part  of  the  chief  electrician,  who  had 
charge  of  the  whole  work  and  stood  in  the  place  of  the  com- 
pany. It  was,  at  the  least,  his  duty  to  have  instructed  the  plain- 
tiff, regarding  the  danger  attending  the  work  he  was  sent  up 
the  pole  to  do.  That  leakage  from  the  trolley  to  the  span 
wire  is,  or  at  least  was  at  the  time,  a  common  occurrence  was 
fully  proved  at  the  trial.  Moreover,  it  was  shown  that  by  a 
simple,  well-known  and  commonly  used  device,  easily  and 
quickly  made  out  of  wire  at  any  time  or  place  and  costing  com- 
paratively nothing,  it  could  and  should  have  been  ascertained 
before  any  one  went  up  the  pole  whether  or  not  the  span  wire 
was  charged.  Mr.  Venning  admits  in  his  testimony  that  he 
knew  that  the  plaintiff's  work  was  hazardous. 

The  court  could  not  say,  as  a  matter  of  law,  that  the  plaintiff 
was  guilty  of  contributory  negligence,  in  renewing  his  attempt 
to  unscrew  the  nut,  after  he  was  shocked  the  first  time.  It  is 
probable  that  he  knew  that  the  shock  was  caused  by  electricity, 
but  this  does  not  necessarily  convict  him  of  contributory  neg- 
ligence. The  first  impulse  of  a  servant  who  has  confidence  in 
his  master,  is  to  obey.  Without  any  time  for  consideration, 
the  plaintiff  might  not  be  blamable  for  assuming  that  his  su- 
perior, presumably  a  skillful  electrician,  would  not  deceive  him 
and  insist  on  keeping  him  at  an  employment  wherein  there  was 
any  real  and  imminent  peril.  No  better  way  could  be  adopted 
by  Venning  and  the  other  experts  below,  to  reassure  the  igno- 
rant man  above,  than  to  treat  his  new  and  puzzling  experience 
with  jocularity.  Thus  are  children  laughed  out  of  theii-  fool- 
ish fears  by  their  elders. 

Ever}'  case  must  be  governed   by  its  own   circumstances. 
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From  the  evidence  we  may  conclude  that  an  experienced  man, 
or  one  properly  instructed,  could  likely  have  got  through  with- 
out harm,  by  exercising  considerable  care,  or  if  he  felt  that  he 
could  not,  he  probably  would  have  had  that  presence  of  mind, 
which  wauld  have  led  him  to  instantly  refuse  to  go  further. 
The  plaintiff,  if  we  believe  his  story,  was  inexperienced  and 
uninstructed.  He  had  no  time  to  reason  or  think.  His  supe- 
rior's order  was  quick  and  imperative,  as  the  work  had  to  be  done 
in  the  few  hours  of  the  night  allotted  to  it.  He  should  not 
have  been  sent  to,  or  left  in,  a  place  known  to  the  superior  to 
be  very  dangerous,  without  at  least  having  had  some  instruc- 
tion and  information  as  to  the  risk  he  was  running.  This  is 
not  a  case  where  one  voluntarily,  or  even  in  dbedience  to  an 
order,  foolishly  remains  for  hours,  days  or  weeks,  at  an  employ- 
ment which  he  knows  or  must  be  held  to  know,  is  exti-emely 
hazardous.  It  was  for  the  jury  under  proper  instructions  to 
determine  the  question  of  the  defendant's  negligence  and  the 
plaintiff's  conti'ibutory  negligence. 

Turning  now  to  the  defendant's  theory  of  the  facts,  we  find 
evidence  ample,  if  believed,  to  prevent  a  recovery.  Venning 
positively  denied  that  he  sent  the  plaintiff  up  the  pole,  or  that 
he  even  knew  the  plaintiff  was  there  until  an  instant  before  the 
latter  fell,  when  he,  Venning,  returning  from  another  pole  and 
for  the  first  time  seeing  the  plaintiff  in  a  place  of  danger,  called 
to  him  in  the  way  of  warning.  He  says  too  that  he  handed 
the  plaintiff  no  tools  with  which  to  work.  He  is  corroborated 
in  these  statements,  although  it  may  be  mentioned  that  Col- 
lins, a  witness  for  the  plaintiff,  testifies  that  Venning  was 
there  directing  the  plaintiff  what  to  do,  and  that  he  ordered 
this  witness  to  hand  up  to  the  plaintiff  the  wrench,  that  had 
fallen,  and  a  pair  of  pliers.  Seifred,  one  of  the  defendant's  wit- 
nesses, a  lineman,  said  that  he  warned  the  plaintiff  not  to  go 
up,  told  him  the  wire  was  charged,  and  briefly  instructed  him 
how  to  avoid  the  danger,  if  he  would  ascend  the  pole  as  he  in- 
sisted on  doing.  This  testimony  of  Seifred  was  however  de- 
nied by  the  plaintiff,  and  it  must  be  admitted  that  his  denial 
was  not  without  inherent  probability,  for  there  is  something  in 
the  nature  of  man  which  impels  him  rather  to  avoid  a  danger 
that  is  made  known  to  him,  than  to  recklessly  court  it. 

On  the  whole,  the  evidence  was  so  conflicting  that  the  court 
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could  not  do  otherwise  than  submit  it  to  the  jury.  This  was 
done  in  a  charge  fair,  clear,  and  adequate,  notliing  that  required 
comment  being  left  untouched.  The  jury,  after  seeing  and 
hearing  all  the  witnesses,  accepted  the  plaintiff's  theory  of  the 
facts.  If  they  were  wrong,  in  their  conclusion,  the  matter  can- 
not be  righted  here. 
Judgment  affirmed. 


C.  M.  Heeter  v.  J.  F.  Lyon,  Appellant 

Contracts  of  tenants  in  common — Question  for  jury, 

A  well  having  been  drilled  upon  premises  of  which  defendant  was  a  ten- 
ant in  common  under  a  contract  which  allotted  the  costs  pro  rata  among 
the  owners,  the  question  of  liability  of  a  particular  tenant  in  common 
turns  solely  on  whether  he  agi'eed  to  the  contract  and  assumed  his  share 
of  the  cost.    This  is  solely  a  question  for  the  jury. 

Argued  May  14, 1897.  Appeal,  No.  139,  April  T.,  1897,  by 
defendant,  from  judgment  of  C.  P.  Butler  Co.,  Sept.  T.,  1896, 
No.  80,  on  verdict  for  plaintiff.  Before  Rice,  P.  J.,  Willard, 
WiCKHAM,  Beaver,  Reeder  and  Orlady,  JJ.    Affirmed. 

Assumpsit  to  recover  price  of  the  drilling  of  a  well.  Before 
Greer,  P.  J. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 
Verdict  for  plaintiff  for  $217.14.     Defendant  appealed. 

Errors  assigned  were  (1)  In  answering  the  defendant's  first 
point,  which  point  and  answer  are  as  follows :  "Plaintiff  having 
entered  into  a  written  contract  with  all  the  joint  owners  in  the 
lease  except  defendant  for  a  specific  sum,  he  cannot  maintahi 
the  suit  against  the  defendant  for  a  pix)  rata  share  of  the  ex- 
penses or  contract  price  as  laid  in  the  original  contract,  it  not 
being  divisible.  Answer:  Refused."  (2)  In  answering  the 
defendant's  second  point  which  point  and  answer  are  as  follows : 
"  2.  Plaintiff  in  this  action  being  a  joint  owner  or  tenant  in 
common  with  defendant,  cannot  maintain  assumpsit  without  an 
express  contract.  Answer:  Affirmed.  The  plaintiff  cannot 
recover  without  a  contract ;  this  is  fully  explained  in  the  gen- 
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eral  charge."  (3)  In  answering  the  defendant's  third  point, 
which  point  and  answer  are  as  follows :  "  3.  From  all  the  evi- 
dence in  this  case  the  verdict  should  he  for  the  defendant 
Answer:  Refused." 

H.  H.  Gaucher^  with  him  Lev.  McQuistion^  J.  C.  VanderUn 
and  e/.  H.  Wilson^  for  appellant. — In  Borrell  v,  Borrell,  33  Pa. 
492,  the  majority  of  the  court  sustained  assumpsit  on  implied 
contract,  but  this  case  was  practically  overruled  in  Kline  v. 
Jacobs,  68  Pa.  67. 

The  best  summary  of  the  law  in  our  own  books  will  be  found 
in  the  admirably  clear  and  accurate  opinion  of  Judge  Thayer, 
in  Norris  v.  Gould,  17  Phila.  318.  But  in  all  of  our  cases, 
including , even  those  which  have  most  favored  the  action  of 
assumpsit,  such  as  Borrell  v.  Borrell,  33  Pa.  492 ;  Lusk  v.  Lusk, 
113  Pa.  256,  have  held  tliat  unless  on  an  express  promise  of  a 
liquidated  sum  all  the  cotenant  is  obliged  to  account  for  is  a 
share  of  the  profits.  This  case  cites  numerous  authorities  upon 
the  doctrine  of  maintaining  an  action  of  assumpsit  by  one  joint 
owner  i^inst  another,  and  the  courts  have  uniformly  held 
that  the  action  cannot  be  maintained  except  upon  an  express 
promise  to  pay. 

W.  D.  Brandon^  for  appellee. 

Opinion  by  Oblady,  J.,  July  23, 1897 : 

The  defendant  in  this  case  was  the  owner  of  an  undivided 
one  eighth  interest  in  a  leasehold  for  oil  and  gas  purposes  in 
Butler  county.  In  the  improvement  of  the  property,  it  was 
agreed  by  all  interested  therein  save  the  defendant  (and  plain- 
tiff contends  with  him  also),  that  a  new  well  should  be  drilled 
on  the  premises,  the  cost  of  which  was  to  be  $2,600.  This  sum 
was  to  be  paid  to  the  plaintiff  by  the  owners,  in  proportion  to 
their  respective  interests.  All  of  the  owners,  save  the  defend- 
ant, went  on  the  ground  and  fixed  the  location  of  the  new  well 
and  directed  the  manner  in  which  it  was  to  be  drilled.  The 
plaintiff  contends  that  the  matter  was  subsequently  brought  to 
the  attention  of  the  defendant,  who  ratified  the  contract,  and 
agreed  to  pay  his  share  of  the  $2,600,  and  on  the  faith  of  this 
promise,  the  work  was  done  in  a  manner  to  which  there  was  no 
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objection,  and  the  plaintiff  brings  this  action  to  recover  from  the 
defendant  his  proportionate  share  of  the  cost.  The  whole  ques- 
tion was  one  of  fact,  and  the  right  of  one  joint  tenant  or  tenant 
in  common  to  recover  in  assumpsit,  for  property  improvement 
without  an  express  contract  from  one  equally  interested,  does 
not  apply  in  this  case.  It  was  not  contended  that  the  work  was 
done  improperly.  The  defendant  denied  authorizing  it.  The 
plaintiff  asserted  that  he  had  full  authority  from  him  to  do  the 
work,  and  while  the  others  signed  a  written  contract,  it  was  at 
a  time  when  the  work  was  nearly  completed,  and  the  defend- 
ant's objection  to  signing  the  writing,  was  only  because  he  was 
not  satisfied  with  the  location  adopted  by  the  others  interested 
in  the  title. 

The  question  was  fairly  submitted  to  the  jury,  who.  were  told 
"  if  there  was  no  agreement  or  consent  of  Mr.  Lyon  with  Mr. 
Heeter,  so  to  diill  this  well,  then  the  verdict  must  be  for  the 
defendant,  because  the  majority  consenting  to  it  would  not  bind 
him  ;  but  if  the  well  was  drilled,  which  is  admitted,  and  if  its 
drilling  would  have  benefited  Mr.  Lyon  and  it  is  admitted  it 
would  have,  then  if  Mr.  Lyon  consented  to  its  drilling,  etc.,  join- 
ing in  with  the  others  although  not  in  writing,  then  he  would 
be  liable  to  pay  his  share,  whatever  that  share  is  reasonably 
Avorth."  This  was  a  fair  submission  of  the  only  question  in  con- 
troversy, to  the  only  tribunal  authorized  to  dispose  of  it. 

The  assignments  of  error  are  overruled  and  the  judgment  is 
affirmed. 


Newton  Gold  and  wife  v,  Margaretta  Scott  et  al.,  Ap- 
pellants. 

Evidence— Act  of  1SS7— Death  of  party  to  a  contract. 

The  Act  of  May  23,  1887,  P.  L.  158  does  not  make  a  party  an  incompe- 
tent witness  merely  because  a  former  owner  of  the  thing  or  contract  in 
action  is  dead,  but  only  where  his  right  thereto  has  passed  to  a  party  on 
the  record  who  represents  his  interest. 

Death  of  pariij—Act  of  1S91— Surviving  party. 

Any  surviving  or  remaining  party  or  any  other  person,  whose  interest 
is  adverse  to  tlio  inght  of  the  deceased,  may  testify  to  any  relevant  matter 
occurring  in  the  lifetime  of  the  deceased,  provided  such  matter  occurred 
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in  the  presence  or  hearing  of  some  other  living  and  competent  person, 
who  testifies  thereto  against  the  surviving  or  remaining  party. 

Evidence^Acts  of  1887,  P.  L.  158  and  1891,  P.  L.  2S7—CompeUncy  of 
surviving  party. 

The  controversy  being  as  to  a  consentable  line  or  boundary  between  a 
vendee^s  land  and  that  of  his  vendor,  a  married  woman,  whose  husband 
bad  died  after  execution  of  the  deed,  the  vendee  is  competent  to  testify  in 
rebuttal  to  a  conversation  had  with  defendant's  sons,  in  the  husband's 
lifetime,  at  the  time  when  a  boundary  fence  had  been  erected.  Even  if. 
the  husband  is  to  be  considered  as  a  deceased  paity  in  interest,  the  evi-. 
dence  is  clearly  admissible  under  the  act  of  1891.  But  the  husband  was 
not  an  interested  party  within  the  meaning  of  the  act  of  1887,  and  hence 
the  vendee  was  competent  under  that  statute  also. 

Argued  May  12,  1897.  Appeal,  No.  63,  April  T.,  1897,  by 
defendants,  from  judgment  of  C.  P.  Butler  Co.,  Sept:  T.,  1896, 
No.  132,  on  verdict  for  plaintiff.  Before  Rice,  P.  J.,  Willard, 
WiCKHAM,  Beaver,  Reeder  and  Orlady,  J  J.  Affirmed  as 
to  Margaretta  Scott. 

Ejectment.     Before  Greer,  P.  J. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court 

Verdict  for  plaintiff.     Defendants  appealed. 

Hrrora  assigned  were  (1)  In  overruling  the  defendants'  ob- 
jection to  Charles  Duffy,  the  assignee  of  David  Scott  and 
Margaretta  Scott  for  the  land  in  controversy,  testifying  as  to 
declarations  made  by  him  during  the  lifetime  of  David  Scott, 
now  deceased ;  in  permitting  said  Duffy  to  testify  and  in  re- 
ceiving said  declarations  as  evidence.  (2)  In  overruling  defend- 
ants' objection  in  permitting  Charles  Duffy  to  testify  under 
objection  and  exception  as  to  what  he  told  Wm.  Davis,  his  own 
tenant,  in  the  absence  of  Mrs.  Scott,  the  defendant.  (3)  In 
overruling  and  discharging  the  motion  of  the  defendant,  Marga- 
retta Scott,  in  aiTcst  of  judgment.  (4)  In  entering  judgment 
against  the  defendants,  Margaretta  Scott  and  Albert  Scott,  for 
the  land,  etc.,  Albert  Scott  having  disclaimed  title  and  the  jury 
being  sworn  as  to  Margaretta  Scott  alone.  (5)  In  entering 
judgment  against  Margaretta  Scott  upon  the  verdict  for  the 
land  described  in  the  praecipe. 

J.  M.  Thompson^  of  Thompson  ^  Son^  with  him  R.  P.  Scott^ 
for  appellants. — If  Scott,  who  made  the  deed  to  Duffy,  were 
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the  owner  of  the  land  conveyed,  the  assignor  of  the  thing  in 
suit,  Duffy  would  be  incompetent ;  but  because  Scott  was  not 
the  owner,  although  a  party  to  the  deed,  he  is,  says  the  court, 
competent  to  testify.  We  don't  believe  it :  Murray  v.  Railroad 
Co.,  103  Pa.  37. 

S.  F.  Bowser^  with  him  Geo.  B,  White  and  A.  L.  Bow9er^  for 
appellee. — The  case  cited  by  the  defense,  Murray  v.  Railroad 
Co.,  103  Pa.  37,  is  one  in  which  the  grantee,  one  of  the  real 
parties  to  the  contract,  was  dead,  and  therefore  the  grantor  was 
estopped  from  impeaching  her  deed.  A  grantor  of  title  on  one 
side  may  be  dead  ;  if  he  had  no  transaction  or  communication 
of  any  kind  with  the  adverse  party  or  under  whom  he  claimed, 
he  is  not  an  assignor  in  the  meaning  of  the  statute :  Waltman 
V.  Herdic,  90  Pa.  459. 

Moreover,  Margaretta  Scott,  the  surviving  widow,  owner  and 
vendor  of  the  land,  being  competent  and  having  testified  in  the 
case,  Duffy  would  be  competent,  also,  to  testify  to  anything  rele- 
vant that  occurred  between  himself  and  Margaretta  Scott  or 
those  representing  her.  The  same  rule  would  apply  to  the  tes- 
timony of  Albert  and  George  Scott,  who  would  be  heirs  at  law 
of  David  Scott  if  he  had  any  title :  Act  of  June  11,  1891, 
P.  L.  287. 

Opinion  by  Wickham,  J.,  July  23, 1897 : 

Margaretta  Scott,  one  of  the  defendants,  owned  a  tract  of 
land,  shaped  somewhat  like  a  parallelogram,  situate  in  Oakland 
township,  Butler  county.  We  gather  from  the  evidence  that 
prior  to  the  year  1881  she  sold  fifteen  acres  off  the  east  end 
thereof  to  two  several  grantees,  the  pieces  so  disposed  of  con- 
taining six  and  nine  acres  respectively,  and  being  together 
bounded,  on  the  west  by  a  line  running  nearly  north  and  south 
across  the  tract  and  precisely  eighty  rods  long. 

Mrs.  Scott  by  deed  dated  June  2,  1881,  wherein  her  husband 
David  Scott  joined,  conveyed  by  courses  and  distances  and  north 
and  south  adjoiners  what  purported  to  be  forty-one  acres  of  the 
remaining  land,  to  Charles  Duffy.  The  latter  so  far  as  we  can 
see  never  lived  on  his  purchase,  and  did  nothing  at  all  with  it 
until  1883,  when  he  rented  it  to  William  Davis.  At  this  time 
there  was  no  fence  between  the  land  of  Mrs.  Scott  on  the  west 
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and  that  sold  to  Duffy.  Davis  was  in  a  hurry  to  have  a  fence 
built,  so  that  he  could  begin  farming  operations,  and  on  a  cer- 
tain day  in  the  spring  of  1883,  he  and  Duffy  with  Albert  and 
George  Scott,  the  latter  two  it  is  fair  to  infer  from  the  evidence 
representing  their  mother,  Margaretta  Scott,  met  on  the  ground, 
to  locate  the  fence.  While  engaged  in  so  doing,  and,  indeed, 
according  to  the  testimony  of  George  Scott,  while  Duffy  and 
Davis  were  making  the  fence,  some  directions  were  given  and 
declarations  made  respecting  it  and  the  line,  by  Duffy  to  his 
tenant. 

It  was  alleged  for  the  defense,  at  the  trial,  that  although  this 
fence  was  east  of  the  western  boundary  line  of  Duffy's  purchase, 
as  found  by  running  the  courses  and  distances  g^ven  in  the  deed, 
yet  it  WBB  intended  to  mark  a  consentable  line  established  be- 
tween Duffy  on  the  one  hand  and  Mrs.  Scott  on  the  other.  To 
sustain  this  theory,  George  and  Albert  Scott  were  called  in 
behalf  of  their  mother.  They  testified  to  what  was  said  by 
Duffy  in  their  presence  and  hearing  in  the  way  of  remarks  and 
directions  to  Davis,  who  with  Duffy  was  then  laying  out  or  erect- 
ing the  fence.  Duffy,  whose  title  had  passed  to  Matilda  Martha 
Gold,  one  of  the  plaintiffs,  by  deed  dated  September  14,  1891, 
was  called  by  her  and  permitted  to  testify  to  what  he  claimed 
had  actually  been  said  by  him.  This  was  for  the  purpose  of 
meeting  the  defendants'  theory  as  to  the  consentable  line,  by 
showing  that  at  the  very  time  and  place  when  and  where  it 
must  have  been  agreed  on,  if  agreed  on  at  all,  Duffy  refused  to 
recognize  the  line  the  Scotts  claimed  to,  alleging  that  the  true 
line  was  west  thereof,  and  that  he  told  Davis,  for  the  sake  of 
peace,  to  put  the  fence  temporarily  where  they  then  placed  it. 
His  testimony,  as  well  as  other  evidence  in  the  case,  tends  to 
prove  that  he  was  not  and  could  not  be  certain  at  the  time 
whether  nine  acres  or  fifteen  acres  had  been  sold  off  the  east 
end  of  the  tract  before  he  purchased.  The  description  in  the 
deed  to  him,  which  was  taken  from  a  survey  made  by  Mrs. 
Scott's  husband,  was  so  lacking  in  landmarks  as  to  leave  his 
east  and  west  boundarj-  lines  uncertain  until  a  proper  survey 
should  be  made  of  the  parts  sold  to  others  previously.  It  may 
be  remarked  here,  that  the  fifteen  acres  spoken  of  in  some  way 
had  gotten  back  into  the  ownership  of  the  Scott  family  before 
this  suit  was  brought. 
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Objection  was  made  to  Duffy's  testimony  as  to  what  occurred 
on  the  day  it  is  alleged  the  consentable  line  was  fixed,  for  the 
j*eason  that  David  Scott  being  dead  the  witness  was  incompetent 
under  sec-  6,  («)  of  the  Act  of  May  23,  1887,  P.  L.  158,  which 
provides  that  "  where  any  party  to  a  thing  or  contract  in  action 
is  dead  or  has  been  adjudged  a  lunatic,  and  his  right  thereto  or 
therein  has  passed  either  by  his  own  act  or  by  the  act  of  the 
law,  to  a  party  on  the  record,  who  represents  his  interest  in  the 
subject  in  controversy  "  the  sumving  or  remaining  party  "  to 
such  thing  or  contract,  or  any  other  person  whose  interest  shall 
be  adverse  to  the  said  right  of  such  deceased  or  lunatic  party, 
shall  not  be  a  competent  witness  to  any  matter  occurring  before 
the  death  of  said  party." 

David  Scott,  it  is  true  was  a  party  to  the  deed  made  by  his 
wife,  but  he  had  no  interest  in  the  subject  matter  of  the  convey- 
ance, save  an  inchoate  tenancy  by  the  curtesy  which  died  with 
him.  No  party  to  the  record  represents  any  interest  emanating 
from  him,  in  or  to  the  subject  in  controversy.  The  deed  is  not 
printed  in  either  paper-book,  but  conceding  that  it  contains  a 
covenant  of  general  warranty  on  the  part  of  both  husband  and 
wife,  Duffy  was  still  competent.  He  was  not  impeaching  the 
title  of  his  grantors  nor  the  validity  of  the  deed,  which  he 
admitted  contained  the  whole  contract.  He  claimed  through 
and  under  it  and  notothei'wise.  The  subject  of  the  controversy 
really  was  whether  Margaretta  Scott  was  trying  to  retain  after 
her  husband's  death  a  part  of  that  which  she  and  he  had  granted. 
Suppose  she  had  sought  to  retain  all  the  land  instead  of  the 
portion  in  controversy,  would  not  Duffy  have  the  right  to  tes- 
tify, as  in  fact  he  did,  not  in  opposition  to,  but  in  favor  of,  the 
husband's  conveyance  ?  So  far  as  his  testimony  went,  it  tended 
leather  to  save  the  husband  from  the  imputation  of  having  vio- 
lated his  covenant,  than  to  suggest  any  liability  on  the  part  of 
him  or  his  estate  for  a  breach  thereof.  If  Mrs.  Gold  were  try- 
ing to  secure  more  land  than  the  deed  to  Duffy  on  its  face  con- 
veyed, then  the  controversy  concerned  only  herself  and  Mrs. 
Scott.  David  Scott  never  owned  or  pretended  to  own  the  land, 
hence  his  heirs  could  have  no  possible  interest  in  the  dispute. 
His  expectant  interest  h^d  passed  like  a  shadow  from  his  wife's 
title,  and  at  the  time  of  the  trial  was  as  though  it  had  never 
been.     ^^  The  statute  does  not  make  a  claimant  an  incompetent 
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witness  merely  because  a  former  owner  of  the  thing  or  contract 
in  action  is  dead,  but  only  when  his  right  thereto  has  passed  to 
a  party  on  the  record  who  represents  his  interest :  "  Royer  v. 
Ephrata  Boro.,  171  Pa.  429. 

But  there  is  a  further  reason  for  admitting  Duffy's  testimony 
which  is  also  conclusive :  the  Act  of  June  11,  1891,  P.  L.  287, 
provides,  inter  alia,  that  any  surviving  or  remaining  party  or 
any  other  person,  whose  interest  is  adverse  to  the  right  of  the 
deceased,  may  testify  to  any  relevant  matter  occurring  in  the 
lifetime  of  the  deceased  provided  such  matter  occurred  in  the 
presence  or  hearing  of  some  other  living  and  competent  person, 
who  testifies  thereto,  against  the  surviving  or  remaining  party : 
Roth's  Estate,  150  Pa.  261. 

The  testimony  of  Albert  and  George  Scott,  witnesses  called 
for  the  defense,  if  left  uncontradicted,  would  have  strongly 
tended  to  convince  the  jury  that  Duffy,  without  more,  directed 
Davis  to  build  the  fence  where  it  was  placed  in  1888,  and  agreed* 
by  acquiescence  at  least,  that  it  should  mark  the  line.  Duffy 
in  rebuttal,  gave  his  version  of  what  he  had  said  to  Davis,  in 
regard  to  the  line  and  the  fenee  in  the  presence  and  hearing  of 
tRese  young  men.  Clearly  he  had  the  right  under  the  act  of 
1891  to  so  testify:  Kauss  v.  Rohner,  172  Pa.  481.  Davis,  whose 
testimony  is  not  assigned  for  error,  corroborated  Duffy.  What 
Davis  said  about  the  conversation  was  undoubtedly  admissible, 
the  talk  being  so  intimately  connected  with  what  was  being, 
done,  namely,  the  erecting  of  the  fence,  as  to  be  properly  a  part 
of  the  res  gestae :  21  Am.  &  Eng.  Ency.  Law,  99,  and  authori- 
ties there  cited. 

It  may  be  objected,  that  Duffy  in  his  testimony  in  chief  re- 
ferred to  one  or  two  matters  outside  of  his  statements  made  on 
the  land,  in  the  presence  and  hearing  of  Mrs.  Scott's  sons,  but 
his  utterances  concerning  these  things  conceding  their  material- 
ity were  not  objected  to  at  the  trial,  nor  \vas  it  asked  that  they 
should  be  stricken  out.  The  objection  of  the  defendant's  coun- 
sel was  limited  "to  any  declarations  made  occurring  during  the 
lifetime  of  David  Scott,"  and  the  two  assignments  of  eiTor  re- 
lating to  Duffy's  testimony  are  not  and  cannot  be  broader  than 
the  foundation  built  for  them  at  the  trial. 

A  glance  at  the  record  shows  that  the  "  declarations  "  referred 
10  meant  Duffy's  statements  already  spoken  of,  made  when  he 
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and  Davis  and  the  two  Scotts  were  on  the  ground  together  in 
the  spring  of  1883,  considering  the  location  of  the  line  and  the 
building  of  the  fence.  The  jury  found  on  sufficient  evidence 
that  the  fence  was  neither  the  true  western  line  of  Duffy's  pur- 
chase, according  to  his  deed  nor  a  consentable  one  adopted  by 
the  parties  in  interest.  In  the  deed  the  only  landmark  men- 
tioned was  a  stone,  on  a  public  highway,  intended  to  indicate  the 
southwest  comer.  That  it  was  light  and  easily  shifted  may  be 
inferred  from  the  testimony  of  George  Scott  to  the  effect  that 
when  he  was  only  about  sixteen  years  old  he  could  and  did 
move  it  That  as  late  as  1884  it  was  about  a  rod  west  of  the 
fence  and  was  in  that  year  removed  by  somebody,  so  as  to  be  on 
a  line  with  the  fence,  was  stated  by  a  seemingly  disinterested 
witness  for  the  plaintiffs.  This  and  other  testimony  tended  to 
show  that  the  stone,  after  David  Scott's  survey  and  up  to  1884, 
was  somewhat  ambulatory,  every  change  in  its  position,  how- 
ever, being  eastward  in  Duffy's  direction. 

While  the  evidence  as  to  Mrs.  Gold's  western  boundary  was 
conflicting,  it  was  not  and  cannot  be  denied  that  her  surveyor 
correctly  located  her  line  on  the*  east.  This  is  the  eighty  rod 
north  and  south  line,  mentioned  earlier  in  this  opinion,  as  the 
western  boundary  of  the  fifteen  acre  parcel.  It  was  assented 
to  by  the  Scotts  and  would  fit  nowhere  on  the  original  tract  ex- 
cept where  he  ran  it.  From  this  certain  starting  point,  the  only 
one  obtainable,  he  measured  according  to  the  courses  and  dis- 
tances in  the  deed  to  Duffy,  westwardly  along  the  north  and 
south  line  of  Mrs.  Gold's  tract,  and  found  that  the  fence  was  in 
on  her  land  eight  and  five  tenths  rods  on  the  south  and  eleven 
and  one  tenth  rods  on  the  north.  Mrs.  Scott  was  thus  shown 
to  be  unjustly  holding  six  acres  and  fourteen  perches  of  land 
for  which  she  had  long  before  been  fully  paid,  her  theory  as  to 
the  consentable  line,  having  been  rejected  by  the  jury. 

But,  it  is  alleged,  that  the  description  in  the  praecipe,  no  dec- 
laration having  been  filed,  is  so  vague  and  indefinite  that  the 
sheriff  cannot  give  possession  of  the  land  recovered.  An  ob- 
jection of  this  sort  made  for  the  first  time  after  verdict,  is  not 
and  should  not  be  favorably  regarded.  As  this  case  was  tried 
in  the  court  below,  the  draft  made  by  G.  C.  Pillow,  the  only 
surveyor  who  testified  on  either  side,  was  treated  as  the  de- 
scription of  the  disputed  premises  it  being  agreed  as  follows : 
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^  It  is  admitted  that  the  land  the  plaintiff  claims,  whatever  it  is, 
is  covered  by  the  Pillow  survey."  The  draft  shows  the  locus 
in  quo,  its  conr8«s,  distances,  and  adjoiners  with  a  Sjirveyor's 
exactness.  Had  any  objection  been  made  in  tke  court  below 
to  the  description  in  the  praecipe,  which  by  the  way  is  aided 
somewhat  by  the  plaintiff's  abstract  of  title,  it  could  and  doubt- 
less would  have  been  amended  by  the  draft :  Sample  v.  Robb, 
16  Pa.  805.  A  new  description  might  have  been  filed,  even 
after  verdict,  by  virtue  of  the  Act  of  March  14, 1872,  P.  L.  25 ; 
Parks  V.  Boynton,  98  Pa.  370. 

In  furtherance  of  justice,  we  can,  and  if  necessary  will,  allow 
the  proper  amendment  to  be  made  here.  No  new  cause  of  ac- 
tion will  be  introduced  thereby,  no  surprise  can  be  alleged ; 
the  only  effect  being  to  make  the  description  in  the  pnecipe  a 
little  more  specific,  by  conforming  it  to  the  draft,  the  latter  hav- 
ing been  recognized  by  both  sides  during  the  trial,  as  a  full  and 
true  description  of  the  land,  claimed  by  the  plaintiffs. 

We  think,  however,  that  the  description  in  the  record  is 
sufficient.  It  is  evident  that  it  could  not  be  located  on  the  fif- 
teen acre  parcel  without  crossing  the  Butler  and  Millerstown 
road  on  the  south,  or  running  in  on  the  William  Davis  land  on 
the  north,  as  the  western  boundary  line  of  the  disputed  strip, 
following  the  course  given  in  the  prsecipe,  is  nearly  four  rods 
longer  than  the  widest  part  of  the  fifteen  acre  piece.  Moreover, 
the  land  in  dispute  is  alleged  in  the  plaintiff's  abstmct  of  title, 
and  found  by  the  jury,  to  be  part  of  the  tract  conveyed  to  Duffy. 
We  must  therefore  go  to  the  land  on  the  west  of  that  actually 
held  by  Mrs.  Gold,  all  of  which,  including  the  strip  in  dispute 
is  as  set  up  in  Mrs.  Scott's  abstract  of  title,  in  the  actual  pos- 
session of  the  latter.  As  only  the  west  line  of  the  strip  sued 
for  is  said  in  the  praecipe  to  adjoin  the  Scott  land,  necessarily 
this  strip  must  be  the  extreme  east  end  of  that  land,  and  there- 
fore adjoins,  on  the  west  the  land  marked  by  the  fence,  hereto- 
fore and  now  in  the  possession  of  Mrs.  Gold.  By  beginning  at 
the  fence  and  measuring  westwardly,  along  the  Butler  and  Mil- 
lerstown road,  eight  and  five  tenths  perches,  the  south  line  of 
the  land  described  in  the  praecipe  is  obtained  with  certainty. 
To  find  the  other  lines  is  then  easy  enough.  Thus,  without 
any  aid  save  that  afforded  by  the  description  in  the  record,  and 
the  actual  conditions  easily  seen  or  ascertained  on  the  ground, 
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which  always  must  be  noticed  and  inquired  into,  in  order  to  en- 
able an  oflScer  to  properly  execute  a  writ  of  possession,  the  sher- 
iff can  do  his  duty  without  danger  of  mistake. 

The  only  other  matter  assigned  for  error,  necessary  to  be  no- 
ticed is  the  entry  of  judgment  against  Albert  Scott,  he  having 
disclaimed  title  before  the  jury  were  sworn.  As  the  learned 
trial  judge,  in  the  charge,  instructed  the  jury  that  Albert  was 
no  longer  a  defendant,  it  is  evident  that  the  entry  of  judgment 
as  to  him  was  a  mistake.  This  is  conceded  by  the  appellees 
and  they  are  willing  to  have  it  rectified.  Had  the  attention  of 
the  court  below  been  called  to  the  matter,  doubtless  it  would 
have  been  promptly  corrected.  Under  the  act  creating  this 
court,  we  have  the  power,  in  a  proper  case,  to  modify  a  judg- 
ment by  setting  it  aside  as  to  one  defendant  and  allowing  it  to 
stand  as  to  another  or  others. 

The  judgment  is  hereby  reversed  as  to  Albert  Scott  and  af- 
firmed as  to  Margai-etta  Scott,  who  is  directed  to  pay  all  the 
costs  of  the  appeal. 


In  re  Koad  in  Shaler  Township. 

Boad  law— Sufficiency  of  petition  to  vaccUe  portion  of  road. 

A  petition  for  vacation  of  a  public  road  as  laid  out,  sets  forth  sufficient 
to  justify  tbe  court  in  talcing  action  when  it  explicitly  alleges,  that  the  road 
is  inconvenient,  impracticable,  expensive  and  difficult  to  openand  burden- 
some and  expensive  to  maintain,  assigning  particularly  the  reasons  sus- 
taining such  allegations.  An  objection  that  the  vacation  of  the  portion 
of  the  road  asked  for,  will  result  in  a  cul  de  sac  is  untenable,  when  it  ap- 
pears the  road,  as  changed  by  the  viewers,  ends  al  a  plan  of  lots  having 
streets  dedicated  to  public  use  and  connecting  with  the  original  destination 
through  other  streets. 

Argued  April  27, 1897.  Appeal,  No.  Ill,  April  T.,  1897,  by 
James  A.  Gaytons  et  al.,  from  decree  of  Q.  S.  Allegheny  Co., 
June  Sess.,  1895,  No.  2,  dismissing  exceptions  to  report  of  view- 
ers and  confirming  same.  Before  Rice,  P.  J.,  Willard,  Wick- 
ham,  Beaver,  Reeder,  Orlady  and  Smith,  J  J.    Affirmed. 

Petition  to  change  or  vacate  the  whole  or  part  of  a  public 
road  in  Shaler  township. 
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The  petition  having  been  made  to  change  or  vacate  a  part  of 
the  public  road  and  viewers  and  reviewers  having  been  appointed 
reporting  in  favor  of  the  prayer  of  the  petition,  exceptions  to 
the  reports  of  the  viewers  and  reviewers  were  dismissed  and 
the  reports  were  confirmed. 

Errors  assigned  among  others  were  (1)  that  the  petition  for 
the  vacation  of  the  road  does  not  set  forth  facts  suflScient  to 
justify  the  court  in  taking  action  thereon ;  (2)  that  the  road  as 
originally  laid  out,  connecting  two  other  public  roads,  will, 
when  partially  vacated  in  accordance  with  the  report  of  the 
viewera,  become  a  cul  de  sac,  one  end  thereof  termiuating  at  or 
on  private  property. 

JV.  W.  Shafer^  for  appellants. — The  court  will  hesitate  to  con- 
firm the  vacation  of  a  part  of  a  public  road  which  thereby  makes 
the  remainder  a  private  road :  Road  in  Madison,  6  Law  Times 
(N.  S.),  233;  s.  c.  2  Lancaster,  35. 

The  vacation  of  a  portion  of  a  road  unopened  will  be  set 
aside  if  its  confirmation  would  leave  the  road  as  opened  termi- 
nating on  private  lands :  Road  in  Roaring  Brook,  1  Wilcox,  263 ; 
In  re  Singletown  Road,  1  Pearson,  59. 

The  court  will  not  confirm  a  report  which  shows  the  vacation 
of  part  of  a  public  road  and  leaves  a  part  of  it  open  for  private 
accommodation :  West  Goshen  Road,  7  C.  C.  250. 

The  court  will  not  approve  a  report  vacating  a  public  road 
which  is  the  terminus  of  another  public  road :  Road  in  Upper 
Hanover,  6  Mont.  174. 

D,  M.  Miller^  for  appellee. 

Opinion  by  Wickham,  J.,  July  23, 1897  : 

The  assignments  of  error  in  this  case  complain  of  the  follow- 
ing matters ;  first,  that  the  petition  for  the  vacation  of  the  road 
does  not  set  forth  facts  suflBcient  to  justify  the  court  in  taking 
action  thereon;  and  second,  that  whereas  the  road,  as  orig- 
inally laid  out,  connected  two  other  public  roads  it  will,  when 
partially  vacated  in  accordance  with  the  report  of  the  viewers, 
become  a  cul  de  sac,  one  end  thereof  terminating  at  or  on  pri- 
vate property. 
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As  to  the  first  objection,  the  petition  for  vacation  describes 
the  road,  (which  was  laid  out  by  order  of  the  court  of  quarter 
sessions  in  1894,)  by  number  and  term;  courses,  distances,  etc., 
states  that  it  had  been  partly  opened  and  avers  that  a  portion 
thereof  which  is  particularly  described,  "  is  inconvenient,  im- 
practicable, expensive  and  difficult  to  open,  and  would  be  bur- 
densome and  expensive  to  maintain  should  the  same  be  opened. 
The  said  unopened  portion  in  traversing  a  distance  along  its 
own  route,  of  less  than  one  half  mile,  makes  five  right  angles 
in  its  course,  runs  through  a  swamp,  and  at  points  is  steep, 
thereby  greatly  increasing  its  length  and  making  it  inconvenient, 
impracticable  and  difficult  to  open,  and  burdensome  and  ex- 
pensive to  maintain.  That  if  a  public  road  be  necessary  be- 
tween said  Allegheny  .and  Butler  plank  road  from  a  point  near 
or  opposite  Undercliff  station  and  the  public  road  known  as  the 
Butler  pike,  at  or  near  the  public  schoolhouse,  there  is  a  shorter, 
more  direct,  convenient  and  practicable  route  and  one  easier 
opened  and  less  burdensome  and  expensive  to  maintain."  We 
fail  to  see  what  more  was  necessary  to  be  said  on  the  subject. 

The  second  objection  is  equally  untenable.  The  road,  as 
changed  by  the  viewers,  ends  at  a  plan  of  lots  having  streets 
and  alleys  dedicated  to  public  use,  and  connects  with  Butler 
street  in  the  plan.  Thence  it  passes  along  and  over  Butler  and 
other  streets  to  the  Butler  pike,  which  is  the  highway  reached 
by  the  vacated  part  of  the  road. 

Decree  affirmed  at  costs  of  appellants. 


Estate  of  Samuel  Galloway.     Appeal  of  Anna  M.  Gal- 
loway. 

DecedenCs  estate — Conclusiveness  of  executor's  partial  account. 
When  regularly  submitted,  passed  upon  and  confirmed,  a  paitial  accoant 
is  final  and  conclusive  as  to  all  matters  properly  included  in  it,  and  it  is 
an  adjudication  of  all  things  embraced  in  it,  with  like  effect  as  if  it  were  a 
final  account. 

Omission  of  particular  items,  not  subject  of  exception. 

Distinct  items,  however,  omitted  from  a  partial  account  cannot  be 
brought  up  for  consideration  by  exceptions  alleging  their  eiToneous  ezclu- 
siqp. 
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Cosis^Adjusimenl  of,  parUally  successful  exceptions. 

Where  certain  exceptions  which  greatly  increase  the  cost  of  an  audit 
are  dismissed,  the  orphans'  court  will  be  sustained  in  apportioning  the 
costs  against  the  exceptants. 

Practice,  Superior  Court— Defective  assignments. 
Assignments  are  defective  and  violate  Rule  XV.,  when  they  embrace 
more  than  one  question. 

Argued  April  21, 1897.  Appeal,  No.  166,  April  Term,  1897, 
by  Anna  M.  Galloway,  from  decree  of  O.  C.  Fayette  Co.,  March 
T.,  1894,  No.  43,  dismissing  exceptions  to  auditor's  report  and 
decreeing  distribution.  Before  Rice,  P.  J.,  Willabd,  Wick- 
HAM,  Beayeb,  Rbbdbb,  Orlady  and  Smith,  JJ.    Aflarmed. 

Exceptions  to  auditor's  report.    Before  Ewing,  P.  J. 

It  appeared  from  the  record  that  decedent  died  April  21, 
1891.  On  January  29,  1894,  the  accountant,  in  response  to  a 
citation,  filed  a  partial  account  and  filed  an  inventory  of  the 
personal  property  on  January  17.  Anna  M.  Galloway  filed  four 
exceptions  to  this  account  she  seeking  to  surcharge  the  account- 
ant with  sundry  items,  amounting  in  all  to  $319.50.  The  au- 
ditor rejected  all  the  items  excepting  one  for  $23.00,  dividing 
the  costs,  placing  three  fifths  of  them  on  the  exceptants  and 
two  fifths  on  the  accountant. 

The  court  below  dismissed  the  exceptions  and  confirmed  the 
report  of  the  auditor. 

Urrora  assigned  were  (1)  in  confirming  the  auditor's  report. 
(2)  In  not  deciding  that  the  accountant  was  not  entitled  to 
commissions.  (3, 6)  In  not  surcharging  the  accountant  with 
sundry  items  cited  in  said  exceptions.  (7)  In  not  putting  the 
entire  costs  on  the  accountant.  (8)  In  not  restating  the  ac- 
count in  conformity  with  the  exceptions. 

Edward  Campbell^  for  appellant. — It  is  the  practice  to  charge 
the  administrator  with  everything  for  which  he  would  even- 
tually be  bound :  Beckley's  Appeal,  3  Pa.  425. 

The  account  having  been  wrongly  kept  by  the  administrator^ 
such  conduct  deprives  him  of  his  commissions  and  renders  him 
liable  for  costs :  Gteiger's  Appeal,  24  W.  N.  C.  264 ;  Norris's 
Appeal,  71  Pa.  106. 
Vol.  V— 18 
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W.  C.  McKeariy  for  appellee.  —  The  settlement  and  confir- 
mation of  a  partial  account  presupposes  a  final  account  to  be 
presented  at  some  time  or  other.  It  also  presupposes  that 
everything  not  in  previous  accounts  is  in  that,  and  if  not,  that 
imrties  interested  may  except  to  the  account  for  the  reason  that 
it  is  not,  and  show,  if  they  can,  that  it  ought  to  be  in.  A  par- 
tial account  does  not  purport  to  be  a  perfect  and  full  account : 
Shindel's  Appeal,  57  Pa.  43 ;  Shipe's  Appeal,  114  Pa.  205. 

Opinion  by  Smith,  J.,  July  23, 1897 : 

A  partial  account  of  an  executor  or  administrator  is  not  the 
niei'e  inconclusive  memoranda  of  the  business  transacted  by 
the  accountant.  When  regularly  submitted,  passed  upon  and 
confirmed  by  the  orphans'  court,  a  partial  account  is  final  and 
conclusive  with  respect  to  all  matters  properly  included  in  it, 
and  its  confirmation  is  an  adjudication  of  all  things  embraced 
in  it,  with  like  effect  as  if  it  were  a  final  account :  Rhoads's 
Appeal,  39  Pa.  186 ;  Shindel's  Appeal,  57  Pa.  43 ;  Appeal  of 
Foss  and  Loomis,  105  Pa.  258 ;  Schaeffer's  Appeal,  119  Pa.  640. 
A  partial  account  is  only  conclusive,  however,  of  what  it  con- 
tains ;  mattei-S  not  embraced  in  it  cannot  be  passed  upon  by  the 
oiphans'  court.  "A  partial  account  does  not  purport  to  be  a 
perfect  and  full  account  even  up  to  the  time  of  settlement,  and 
there  is  no  law  which  makes  it  so :  "  Shindel's  Appeal,  supra. 
It  presupposes  that  a  final  account  will  be  rendered  which  will 
contain  everything  omitted  from  previous  accounts,  and  to 
which  interested  parties  may  except  for  any  omission.  But  dis- 
tinct items  omitted  from  a  partial  account  cannot  be  brought 
up  for  consideration  by  exceptions  alleging  tlieir  erroneous 
exclusion.  The  right  to  file  a  partial  account  implies  the  cor- 
relative right  to  exclude  a  part.  Exceptions  properly  refer  to 
tlie  contents  of  an  accoimt  and  not  to  extraneous  subjects.  A 
final  account  purports  to  be  a  full  and  true  statement  of  every- 
thing which  should  be  accounted  for,  including  items  not  com- 
prised in  previous  accounts,  and  therefore  it  may  be  shown,  b& 
ground  of  exception,  that  certain  things  have  been  erroneously 
omitted. 

The  controveray  in  the  present  case  arises  over  a  partial 
account  of  the  executor  of  the  will  of  Samuel  Galloway.  The- 
third  and  sixth  assignments  of  error  are  based  in  part  on  the 
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exceptions  to  the  agcount  alleging  that  items  are  omitted  for 
which  the  executors  should  have  accounted.  As  we  have  seen, 
he  cannot  thus  be  compelled  to  answer  for  mattera  not  included 
ill  his  partial  account  The  Blythe  note  and  the  watch  referred 
to  in  these  assignments  are  not  charged  in  the  inventory  or 
referred  to  in  the  account,  and  therefore  the  executor  cannot  l)e 
surcharged  with  them  in  this  proceeding.  These  assignments 
violate  Rule  15  of  this  court  in  that  they  embrace  more  than  one 
question.  The  rule  applies  to  all  matters  mentioned  in  it,  with- 
out regard  to  the  value  or  character  of  the  subject ;  it  requires 
that  each  error  be  assigned  particularly  and  by  itself,  and  that 
an  assignment  embrace  no  more  than  one  point  or  question. 

The  objection  to  the  findings  of  the  auditor  contained  in 
the  third,  fourth,  fifth  and  sixth  assignments  of  error  raise  ques- 
tions of  fact  under  the  evidence;  There  was  sufficient  evidence 
to  justify  the  conclusions  arrived  at  by  the  auditor  and  these 
were  concurred  in  by  the  court  below.  After  a  full  examina- 
tion of  the  testimony,  we  find  no  reason  for  disturbing  the  de- 
cision. No  sufficient  cause  has  been  shown  for  depriving  the 
executor  of  compensation  for  his  services.  In  view  of  the  fact 
that  there  was  no  legal  warrant  for  the  contention  of  the  appel- 
lant that  the  executor  should  be  surcharged  with  items  not  com- 
prised in  his  partial  account,  and  as  the  auditor  has  found  that 
the  exceptions  in  support  of  this  contention  have  greatly  in- 
creased the  cost  of  the  audit,  we  think  the  division  of  the  costs 
was  entirely  proper  and  should  remain  as  imposed  by  the  or- 
phans' court  The  first  assignment :  "  That  the  court  erred  in 
confirming  the  auditor's  report,"  is  useless  and  will  be  disre- 
garded :  Bull's  Appeal,  24  Pa.  286. 

In  appeals  from  decrees  of  the  orphans'  court,  where  there  is 
sufficient  competent  testimony  to  sustain  the  findings  of  the 
auditor  and  his  report  is  confirmed  by  that  court,  an  appellate 
court  will  not  reverse  unless  manifest  error  appears :  Sawtelle's 
Appeal,  84  Pa.  806. 

Decree  affirmed* 
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Rafale  Lepore  v.  The  Twin  Cities  National  Building  and 
Loan  Association,  Appellant. 

Building  and  loan  associationa— Withdrawal  rights  of  members. 

A  member  of  a  building  association  in  good  standing  has  a  right  to  with- 
draw and  thereby  entitle  himself  to  the  rights  and  pnvileges  of  a  with- 
drawing stockholder.  After  notice  given  he  ceases  at  the  expiration  of 
thirty  days  to  be  a  member  and  becomes  a  simple  creditor  subject  to  the 
laws  regulating  the  rights  of  withdrawing  stockholders,  after  withdrawal. 

Withdrawing  stockholders^  Rights  those  of  a  creditor. 

A  stockholder,  having  perfected  by  notice  his  withdi'awal,  has  a  right 
to  sue  the  association  and  recover  judgment,  as  any  other  creditor  might 
do,  and  the  denial  of  funds  to  meet  his  demand  is  no  gi'ound  for  the  refusal 
of  judgment  against  the  association. 

Jiight  of  withdrawing  stockholders-Absence  of  by-laws  ^Interest. 

In  the  absence  of  by-laws  defining  and  regulating  the  matter,  a  with- 
drawing stockholder  may  recover  the  amount  paid  in  by  him  as  dues  and 
six  per  cent  interest,  the  association  having  alleged  in  a  published  state- 
ment the  accumulation  of  large  profits  and  there  being  no  denial  in  the 
affidavit  of  defense  of  the  correctness  of  the  financial  statement. 

Words  and  phrases — Profits— Affidavit  of  defense. 

Profits  import  the  not  amount  made  after  deducting  any  proper  ex- 
pense incident  to  a  business. 

In  a  suit  by  a  withdrawing  stockholder  where  the  company  has  declared 
large  profits  as  earned,  an  affidavit  of  defense  is  insufficient  which  alleges 
as  a  set-off  to  plaintifiTs  claim  a  right  to  deduct  a  gross  amount  as  plain- 
tifiTs  share  of  proper  expenses ;  no  by-laws,  by  which  such  deductions  are 
authorized,  having  been  set  out,  nor  what  the  expenses  were  incurred  for, 
nor  the  gross  amount. 

Argued  Aprd  19, 1897.  Appeal,  No.  148,  April  T.,  1897,  by 
defendant,  from  judgment  of  C.  P.  No.  2,  Allegheny  Co., 
Jan.  T.,  1897,  No.  176,  for  want  of  a  sufficient  affidavit  of 
defense.  Before  Riob,  P.  J.,  Willard,  Wickham,  Beaveb, 
Keedeb,  Oblaby  and  Smith,  JJ.    Affirmed. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of  de- 
fense. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

Judgment  for  plaintiff  for  want  of  a  sufficient  affidavit  of 
defense  for  $343.69.    Defendant  appealed. 
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Error  MBigned  was  in  making  absolute  the  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  defense. 

B.  P.  Lewis^  for  appellant. 

S.  A.  JohnstoTiy  with  him  Charles  M.  Johnstotij  for  appellee. — 
Under  the  authorities  relating  to  affidavits  of  defense,  defend- 
ant's affidavit  is  wholly  insufficient.  The  facts  are  to  be  averred 
with  reasonable  precision :  Bronson  v.  Silverman,  77  Pa.  94. 

No  essential  fact  is  to  be  left  to  inference :  Peck  v.  Jones,  70 
Pa.  83. 

What  is  not  said  is  taken  not  to  exist :  Lord  v.  Bank,  20  Pa. 
384. 

A  party  swearing  in  his  own  cause  is  presumed  to  swear  as 
hard  as  he  can  for  good  conscience :  Selden  v.  Neemes,  43  Pa. 
421. 

Insufficient  funds  is  not  a  legal  defense  to  the  entry  of  a 
judgment  for  the  amount  owing  to  plaintiff  as  a  withdrawing 
stockholder :  B.  &  L.  Assn.  v.  Silverman,  85  Pa.  394. 

Opinion  by  S^iith,  J.,  July  23, 1897 : 

This  is  an  appeal  by  the  defendant  from  a  judgment  entered 
in  the  court  below  for  want  of  a  sufficient  affidavit  of  defense. 
The  declaration  avers  that  in  November,  1893,  the  plaintiff  be- 
came a  stockholder  in  the  defendant  association  and  paid  tlie 
monthly  instalments  due  on  his  stock  until  June  27,  1896, 
when  he  notified  the  association  of  his  decision  to  withdraw ; 
that  he  paid  in  the  sum  of  $306  in  monthly  instalments  as  afore- 
said up  to  the  time  of  the  notice  of  withdrawal ;  that  according 
to  a  statement  of  its  financial  condition,  issued  and  published 
by  its  officers  on  October  1,  1896,  the  association  then  had  in 
cash  tlie  sum  of  $11,241.97,  and  had  earned  profits  amounting 
to  $10,345.69 ;  and  therefore  the  plaintiff  claimed  from  the  de- 
fendant the  amount  he  paid  in  with  interest  at  six  per  cent, 
from  the  time  the  several  payments  were  made.  The  affidavit 
of  defense,  made  by  the  secretary  of  the  association,  sets  forth 
a  part  of  the  37th  section  of  the  Act  of  April  29, 1874,  P.  L. 
73,  and  section  2  of  the  Act  of  April  10, 1879,  P.  L.  16,  relating 
to  withdrawing  stockholders  from  building  and  loan  associations 
together  with  sections  6  and  7  of  the  by-laws,  which  are  sub- 
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Btantially  repetitions  of  the  sections  of  the  acts  of  assembly 
quoted.  The  affidavit  also  contains  the  9th  section  of  the  by- 
laws of  the  association,  and  is  as  fo]lo\v8 :  "  The  value  of  pay- 
ments upon  stock  and  payments  due  upon  stock  prior  to 
August  1, 1895,  shall  be  ascertained  from  a  strict  interpretation 
of  the  by-laws  of  January  30,  1893,  and  placed  to  the  credit  of 
the  member  in  one  sum  upon  a  new  set  of  accounts  as  soon 
after  the  resumption  of  the  business  of  the  association  as  prac- 
ticable, and  the  said  credit  shall  thereafter  be  withdrawable 
only  under  and  by  virtue  of  the  terms  and  conditions  of  these 
by-laws  and  subject  thereto."  It  is  denied  that  the  defendant 
association  has  sufficient  funds  "Applicable  to  the  demands  of 
withdrawing  members,  to  meet  and  liquidate  this  claim  in  its 
regular  order;"  and  the  defendant  denies  that  it  has  to  the 
credit  of  the  plaintiff's  stock  or  owes  the  sum  claimed  by  him. 
It  is  also  further  stated  in  the  affidavit  "  that  under  and  by  vir- 
tue of  the  by-laws  of  the  association  in  force  and  operation  dur- 
ing the  time  of  payment  on  account  of  said  stock,  there  was 
deducted  and  appropriated  from  the  aforesaid  payments  of  $306 
the  sum  of  $75.00  for  the  expenses  of  the  association,  and  the 
Imlance,  to  wit:  the  sum  of  $231,  together  with  this  stock's 
share  of  the  profits  of  the  association,  to  wit :  the  sum  of  $13.86, 
a  total  of  $244.86  stands  on  the  books  of  the  association  to  the 
credit  of  this  stock ;  which  sum  is  its  withdrawal  value  under 
its  by-laws,  and  is  due  and  payable  only  when  the  funds  in  the 
treasury  of  the  association,  applicable  to  the  demands  of  with- 
drawing stockholders  are  sufficient  to  meet  and  liquidate  it,  and 
then  only  in  the  order  of  the  respective  time  of  presentation  of 
notice  therefor,  neither  of  which  events  has  since  presentation  of 
this  notice,  yet  arrived."  The  payments  alleged  by  the  plaintiff 
are  admitted  to  have  been  made,  and  the  statement  of  the  de- 
fendant's assets  and  profits  on  October  1,  1896  is  not  denied, 
nor  is  there  any  attempt  to  qualify  it  in  any  particular.  The  by- 
laws of  January  30, 1893  referred  to  in  section  9  of  the  by-la\v8 
and  those  under  which  the  deduction  of  $75.00  for  expenses  was 
made  or  those  under  which  the  withdrawal  value  of  the  stock 
was  determined,  are  not  given,  even  in  substance. 

It  is  not  alleged  that  the  plaintiff  was  indebted  to  the  asso- 
ciation for  loans  or  otherwise  at  the  time  of  giving  notice.  He 
therefore  had  a  right  to  withdraw  and  thereby  entitle  himself 
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to  the  rights  and  privileges  of  a  withdrawing  stockkolder :  Wad- 
linger  V.  B.  &  L.  Ass'n,  153  Pa.  622.  His  membership  ceased 
at  the  expiration  of  thirty  days  after  the  notice  of  withdrawal 
was  served,  and  he  thereupon  became  a  simple  creditor,  subject 
to  the  laws  regulating  the  rights  of  stockholders  after  with- 
drawal. As  such  he  had  a  right  to  sue  the  association  and  re- 
cover judgment,  as  any  other  creditor  might  do,  and  the  denial 
of  possession  of  funds  to  meet  the  plaintiff's  demand  was  no 
ground  for  the  refusal  of  judgment  against  the  defendant: 
Building  &  Loan  Ass'n  v.  Silverman,  85  Pa.  394.  Nor  is  there 
any  ground  disclosed  to  warrant  the  reduction  of  the  plaintijff's 
demand  as  set  forth  in  the  declaration. 

It  is  true  the  act  of  1879  grants  to  these  associations  the 
power  to  prescribe  by  by-laws  the  proportion  of  profits,  or  the 
rate  of  interest  that  withdrawing  stockholders  shall  be  entitled 
to  receive,  but  we  have  been  shown  no  by-law  fixing  or  regulat- 
ing this  matter  nor  is  it  alleged  by  way  of  defense  that  such  a 
by-law  was  adopted.  In  the  absence  of  such  a  regulation  it  was 
not  error  to  allow  interest  at  the  lawful  rate.  The  attempt  to 
reduce  the  plaintiff's  claim  by  alleging  that  under  the  by-laws 
of  the  association  a  part  of  the  sum  which  he  paid  in  "  had  been 
deducted  and  appropriated  from  his  payments  for  the  expenses 
of  the  association  "  must  fail  because  it  is  inadequately  aven'ed. 
The  by-laws  under  which  this  was  done  have  not  been  set  out 
in  the  aflSdavit,  and  what  the  expenses  were  incurred  for,  or  the 
gross  amount  are  not  given.  Furthermore,  the  allegation  of 
large  profits  in  the  financial  statement  of  the  association  as  given 
in  the  declaration  stands  unanswered.  In  the  absence  of  any 
denial  of  the  correctness  of  that  statement  or  of  any  allegation 
of  fraud  or  mistake  in  its  contents,  the  plaintiff  has  a  right  to 
rely  upon  it  as  the  official  statement  of  the  financial  condition 
of  the  association  made  by  its  officers,  and  to  assume  its  correct- 
ness. If  the  large  profits  shown  in  the  statement  had  not  been 
made,  or  if  they  had  been  expended  or  lost,  the  secretary  who 
had  charge  of  the  books  should  be  able  to  explain  the  matter. 
Assuming  the  truth  of  that  statement,  we  cannot  understand 
upon  what  basis  deductions  could  afterward  be  made  for 
expenses  incurred  prior  to  October  1,  1896,  as  such  expenses 
must  have  been  paid  before  profits  could  be  realized.  "  Profits  '* 
are  defined  to  be  "  the  receipts  of  any  enterprise  or  business 
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exceeding  the  expenses  incident  to  it " :  19  Am.  &  Eng.  Ency. 
of  Law,  257.  **  The  word  '  profits '  has  a  fixed  and  definite 
meaning  and  imports  the  net  amount  made  after  deducting  any 
proper  expenses  incident  to  the  business."  And  again  it  is 
said  "The  usual,  ordinary  and  correct  meaning  of  the  word 
'  profits '  is  the  excess  of  receipts  over  expenditures  "  :  19  Am. 
&  Eng.  Ency.  of  Law,  258.  It  is  to  be  presumed  in  the  absence 
of  auy  allegation  to  the  contrary  that  the  business  of  the  asso- 
ciation was  regularly  conducted  and  that  all  expenses  were  paid 
before  the  amount  of  profits  was  determined. 
The  judgment  is  affirmed. 


Gaspare  v.  the  Twin  Cities  National  Building  &  Loan 
Association,  Appellant. 

Argued  April  19, 1897.  Appeal,  No.  149,  April  T.,  1897,  by 
defendant,  from  judgment  of  C.  P.  No.  2,  Allegheny  County, 
Jan.  T.,  1897,  No. ^  for  want  of  a  sufficient  affidavit  of  de- 
fense. Before  RiCB,  P.  J.,  Willard,  Wickham,  Beaveb, 
Reedeb,  Orlady  and  Smith,  JJ.    Affirmed. 

Opinion  by  Smith,  J.,  July  23, 1897 : 

It  was  agreed  at  bar  that  this  case  should  be  controlled  by 
our  decision  in  the  case  of  th§  Twin  Cities  N.  B.  &  L.  Ass'n  v. 
Lepore,  No.  148,  April  term,  1897,  as  they  involve  the  same 
facts  and  rulings  of  the  court  below  and  would  therefore  he 
governed  by  the  same  legal  principles.  In  consonance  with  the 
decision  in  that  case  and  the  agreement  referred  to,  the  judg- 
ment in  this  case  is  affirmed. 
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Manus  Bonner  t?.  Kttsburgh  Bridge  Company,  Appellant. 

Master  and  servant— Negligence—Defective  machinery. 

A  master  is  not  bound  to  use  the  newest  and  best  appliances,  and  the  test 
of  liability  is  not  whether  the  employee  has  been  exposed  to  danger  but 
whether  he  has  been  so  exposed  through  neglect  to  pi*ovide  reasonably  safe 
machinery.    The  test  of  reasonable  safety  is  ordinary  use. 

Defective  machinerySafety  devise— Question  for  jury. 
Where  an  accident  arose  from  the  use  by  an  employee  of  a  crane  so  con- 
structed as  to  be  operated  by  either  a  slow  or  fast  gear  and  where  an  acci- 
dental change  of  gear  could  be  pi*evented  by  a  safety  lock,  a  device  not 
expensive  and  well  known,  the  question  of  the  employer's  negligence  is 
for  the  jury,  the  testimony  being  conflicting  as  to  the  general  use  of  the 
safety  lock  on  similar  cranes. 

Argued  May  6, 1897.  Appeal,  No.  168,  April  T.,  1897,  by 
defendant,  from  judgpient  of  C.  P.  No.  2,  Allegheny  County, 
Oct  Term,  1895,  No.  732,  on  verdict  for  plaintiff.  Before 
Rice,  P.  J.,  Willabd,  Wickham,  Beavbb,  Rbedbr,  Orlady 
and  Smith,  JJ.    Affirmed. 

Trespass  for  personal  injuries.    Before  Ewing,  P.  J. 

It  appeared  from  the  evidence  that  at  the  time  of  the  injury 
complained  of,  Bonner,  together  with  other  employees  of  the 
Pittsburgh  Bridge  Company,  was  engaged  in  moving  a  large 
steel  beam  or  girder  from  one  position  in  the  mill  to  another, 
through  the  agency  of  a  large  crane  operated  by  means  of  hand 
power. 

The  mechanism  of  this  crane  was  very  simple,  consisting  of 
an  upright  beam,  having  two  handles,  one  on  each  side  of  the 
drum,  and  a  sjrstem  of  cogwheels,  by  means  of  which  the  power 
could  be  changed  from  fast  to  slow  gear,  and  vice  versa,  as  the 
exigencies  of  the  work  required. 

In  raising  heavy  materials,  it  is  customary  in  the  use  of  cranes 
of  this  character,  to  throw  the  power  into  slow  gear,  and  in  mov- 
ing materials  of  light  weight,  to  use  the  fast  gear. 

On  the  day  of  the  accident,  Bonner  was  detailed  to  work  at 
this  crane,  which  was  located  near  the  door  of  the  mill  and  par- 
allel with  a  narrow  gauge  tramway,  upon  which  beams  and 
other  heavy  material  are  moved  from  one  position  to  another  in 
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and  about  the  mill,  Bonner  was  at  the  handle  of  the  crane 
farthest  away  from  tliis  tram  track,  and  had  raised  the  steel 
girder,  which  they  were  engaged  in  moving,  to  the  height 
desired,  at  which  point  he  was  holding  the  weight  by  means  of 
the  handle  of  the  crane  then  in  slow  gear,  preparatory  to  the 
girder  being  moved  or  shoved  by  his  coemployees  into  the  posi- 
tion desired. 

It  further  appeared  that  by  an  accident  the  gear  was  suddenly 
shifted  thus  causing  the  injury  complained  of. 

The  contention  of  the  plaintiff  in  the  court  below,  was  tliat 
the  defendant  company  should  have  provided  an  additional 
device  for  the  crane,  which  would  prevent  the  power  from  being 
inadvertently  changed  from  one  gear  to  another  while  in  opera- 
tion. 

Verdict  and  judgment  for  plaintiff  for  1600.  Defendant 
appealed. 

Error  assigned  was  refusal  of  binding  instructions. 

W.  P.  Potter  of  Stone  ^  Potter^  for  appellant. — If  machinery 
be  of  an  ordinary  character,  and  such  as  can  with  reasonable 
care  be  used  without  danger,  it  is  all  that  is  required  of  the 
employer:  Drew  v.  Coal  Co.,  3  Kulp,  207 ;  Faber  v.  Mfg.  Co., 
126  Pa.  387 ;  Railroad  Co.  v.  Sentmeyer,  92  Pa.  276. 

An  employer  is  not  bound  to  supply  his  employees  with  ap- 
pliances not  in  general  use :  Coal  Co.  v.  Hayes,  128  Pa.  294. 

John  F.  Miller^  with  him  James  F.  Burke^  for  appellee. — It  is 
well-settled  law  that  an  employer  must  provide  machinery,  took, 
and  appliances  which,  with  the  exercise  of  ordinary  care  on  the 
part  of  the  employees,  can  be  operated  with  safety :  Faber  v. 
Mfg.  Co.,  126  Pa.  387  ;  Coal  Co.  v.  Hayes,  128  Pa.  294 ;  Brown- 
field  V.  Hughes,  128  Pa.  194 ;  R.  R.  Co.  v.  Hughes,  119  Pa.  301. 

Opinion  by  Orlady,  J.,  July  23, 1897 : 

The  plaintiff  recovered  against  the  defendant  a  verdict  of 
f600,  as  damages  for  injuries  received  in  an  accident  which 
happened  while  he  was  at  work  for  the  defendant,  in  operating 
a  large  crane  used  for  raising  heavy  articles.  The  machinery 
was  so  constructed  as  to  be  operated  in  either  slow  or  fast  gear, 
the  change  from  one  to  the  other  being  made  by  the  operator  of 
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the  machine  by  means  of  a  handle  bar,  while  an  accidental  change 
of  the  gear  could  be  prevented  only  by  an  appliance  on  the  crane 
known  as  a  safety  lock,  and  the  strain  on  the  handle  when  in 
fast  gear  was  about  six  times  as  much  as  when  in  slow  gear. 
The  plaintiff  describes  the  injury  as  follows:  "We  done  as 
directed,  the  girder  was  raised  up  by  three  men  with  the  crane. 
Two  of  the  men  were  called  back  to  the  fore  end  of  the  girder 
after  the  girder  was  raised  up ;  that  left  the  crane  to  me.  We 
had  been  directed  to  push  the  fore  end  in,  of  the  girder,  and 
when  the  girder  was  half  way  in,  or  you  might  call  it  cat-a- 
comered,  the  hind  end  of  the  girder  came  in  contact  with  the 
handle  of  the  crane,  and  throwed  her  in  fast  speed,  she  takes 
action  the  other  way  and  struck  me  square  on  the  breast  and 
doubled  me  up,  and  I  have  been  doctoring  ever  since.  The 
girder  weighed  ten  to  fourteen  thousand  pounds  and  was  about 
fifty  feet  long.  The  end  swung  around  on  the  otfier  end  from 
where  I  was  standing  and  drove  the  crank  along  on  its  crank 
shaft  from  slow  gear  into  fast  gear." 

The  only  material  question  at  issue  on  the  trial  was  whetfier 
or  not  the  safety  lock  as  described  in  the  evidence  was  a  usual 
and  customary  appliance  on  cranes  of  like  character,  to  protect 
the  employees.  There  was  evidence  that  a  safety  lock  was  put 
on  the  next  day  by  order  of  the  superintendent.  The  testimony 
as  to  the  general  use  of  a  safety  lock  on  similar  ci'anes  in  the 
neighborhood  was  conflicting,  but  all  agreed  that  it  was  an  inex- 
pensive appliance,  which  when  put  upon  the  machine  rendered 
its  operation  safe  from  risks,  similar  to  the  one  resulting  in  plain- 
tiff's injury. 

In  submitting  the  matter  to  the  jury,  they  were  carefully 
cautioned  and  instructed  as  follows :  "  Now  it  will  be  for  you 
to  say  whether  or  not  this  safety  lock  was  in  general  use,  was 
well  known, — was  such  an  appliance  as,  under  the  circumstances, 
the  defendant  should  have  had  on  this  crane,  and  whether  they 
should  liave  reasonably  anticipated  that  an  accident  like  this, 
in  moving  machiner}', — moving  large  pieces  of  iron,  was  likely 
to  occur ;  that  even  with  care  on  the  part  of  the  workmen  it 
might  be  expected  to  occur  and  injure  a  workman ;  whether  or 
not  this  was  a  reasonable  appliance,  such  as  was  reasonably  re- 
quired for  the  safety  of  the  employees  should  have  been  adopted." 

The  only  assignment  of  error  is  as  to  the  refusal  of  the  court 
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below  to  affirm  the  points  submitted :  First,  Under  all  the  evi- 
dence in  this  ease  the  verdict  should  be  for  the  defendant.  Sec- 
ond, Under  the  pleadings  and  all  the  evidence  in  this  case  the 
verdict  should  be  for  the  defendant ;  these  were  refused  by  the 
court,  and  the  facts  were  properly  submitted  to  the  jury. 

Was  the  crane,  as  arranged  by  the  employer,  reasonably  safe 
for  ordinary  use  by  a  careful  employee  ?  This  was  disputed, 
and  the  evidence  was  not  so  onensided  as  to  warrant  the  court 
in  disposing  of  the  disputed  fact,  by  binding  instructions. 

AH  the  cases  agree  that  a  roaster  is  not  bound  to  use  the 
newest  and  best  appliances,  and  that  the  test  of  liability  is  not 
whether  the  employee  has  been  exposed  to  danger,  but  whether 
he  has  been  so  exposed  through  neglect  to  provide  reasonably 
safe  machinery.     The  test  of  reasonable  safety  is  ordinary  use. 

From  the  fact  that  a  particular  method  or  appliance  is  dan- 
gerous it  does  not  follow  that  it  is  negligence  for  an  employer 
to  use  it.  Some  emplojnnents  are  essentially  hazardous ;  and 
the  unbending  test  of  negligence,  in  methods,  machinery  and 
appliances,  is  the  ordinary  usage  of  the  business.  "All  the 
cases  agree  that  the  master  is  not  bound  to  use  the  newest  and 
best  appliances.  He  performs  his  duty  when  he  furnishes  those 
of  ordinary  character  and  reasonable  safety,  and  the  former  is 
the  test  of  the  latter;  for  in  regard  to  the  style  of  the  implement 
or  nature  of  the  mode  of  performance  of  any  work,  'reasonable 
care '  means  according  to  the  usages,  habits  and  ordinary  risks 
of  the  business." 

It  was  not  pretended  that  the  work  of  the  plaintiff  was  not 
done  in  a  careful,  workmanlike  way :  Titus  v.  R.  R.  Co.,  136 
Pa.  618,  Ford  v.  Anderson,  139  Pa.  261,  and  Kehler  v.  Schwenk, 
144  Pa.  348,  are  adopted  in  Keenan  v.  Waters  &  Son,  181  Pa. 
247,  and  of  binding  authority  on  this  court,  but  they  do  not  con- 
flict with  the  conclusion  reached  herein,  under  the  facts. 

The  whole  matter  was  properly  left  to  the  jury,  and  the  judg- 
ment is  affirmed. 
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Bertha  Schwartz  r.  The  Metropolitan  Life  Insurance  Co., 

Appellant 

Life  insurance^  UTisound  condition  ofinsured^QueslionforJury. 

The  condition  of  a  policy  sued  upon  provided  that  liability  was  condi- 
tioned on  the  fact  that  insured  was  in  sound  health  at  the  time  same  was 
issued.  The  insured  died  of  diabetes  and  the  case  turned  upon  the  incep- 
tion of  the  disease  prior  to  the  insurance.  Held,  that  in  view  of  the  vital 
difference  in  the  testimony  of  defendant's  medical  witnesses  the  burden 
was  not  upon  the  court  to  settle  the  clinical  differences,  and  that  the  ques- 
tion was  for  the  jury. 

'Argued  May  7, 1897.  Appeal,  No.  188,  April  T.,  1897,  by 
defendant,  from  judgment  of  C.  P.  No.  2,  Allegheny  County, 
Oct.  Term,  1895,  No.  662,  on  verdict  for  plamtiff.  Before 
Rice,  P.  J.,  Willard,  Wickham,  Beaver,  Reedeb,  Orlady 
and  Smith,  JJ.    Affirmed. 

Assumpsit  on  policy  of  life  insurance.  Before  Greer,  P.  J., 
of  the  60th  judicial  district,  specially  presiding. 

Plaintiff  sought  to  recover  on  a  policy  of  life  insurance  dated 
September,  18, 1893.  On  the  trial  evidence  was  produced  tend- 
ing to  show  that  insurer  was  not  only  not  in  sound  health  at  the 
date  of  the  policy,  but  for  more  than  one  year  prior  to  the  date 
thereof  was  suffering  from  chronic  incurable  diabetes. 

Verdict  for  plaintiff  for  $552.50.     Defendant  appealed. 

Urror  assigned  was  refusal  of  binding  instructions. 

Tfl  K.  Jennings^  with  him  jff.  G.  Wasson^  for  appellant. — It 
is  idle  to  submit  evidence  to  the  jury  when  they  could  justly 
find  only  in  one  way :  Railroad  Co.  v.  Bank,  123  U.  S.  727. 
See  also  Eister  v.  Paul,  54  Pa.  196. 

In  the  case  of  Schempp  v.  Fry,  165  Pa.  510,  the  Supreme 
Court  reversed  the  lower  court  without  a  new  venire,  on  the 
ground  that  the  plaintiff's  own  witnesses  testified  against  him 
on  the  pivotal  question.  In  the  case  at  bar,  the  plaintiff's  own 
proof  of  death,  which  was  uncontradicted  by  any  evidence,  es- 
tablished the  fact  of  the  unsound  health  of  the  insured  at  the 
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date  of  the  policy,  and  this  seems  to  have  been  overlooked  by 
the  court,  or  at  least  proper  weight  was  not  given  to  it. 

George  P.  Murray^  for  appellee. — In  Dietz  v.  Ins.  Co.,  168 
Pa.  504,  McCoLLUM,  J.,  delivering  the  opinion,  says :  "  The 
condition  of  the  health  of  the  insured  when  the  policy  was  is- 
sued was  essentially  and  entirely  a  question  of  fact  to  be  decided 
upon  the  evidence  and  involving  the  credibility  of  witness : " 
Campbell  v.  Ins.  Co.,  98  Mass.  381 ;  Ins.  Co.  v.  Trust  Co.,  112 
U.  S.  250;  Ins.  Co.  v.  Trefz,  104  U.  S.  197. 

Opinion  by  Orlady,  J.,  July  23, 1897 : 

The  husband  of  the  plaintiff  was  insured  in  the  defendant 
company,  under  a  policy  containing  a  stipulation  as  follows* : 
"  Provided,  however,  that  no  obligation  is  assumed  by  this  com- 
pany, prior  to  the  date  hereof,  unless  on  such  date  the  insured 
is  living  and  in  sound  health,"  which  furnishes  the  basis  of  the 
defense  in  this  action.  It  was  contended  by  the  company  that 
at  the  time  of  the  issuance  of  the  policy  and  for  a  considerable 
time  prior  thereto  Peter  Schwartz,  the  husband  of  Mrs.  Bertha 
Schwartz  had  been  suffering  from  diabetes ;  and  proof  was  ad- 
duced on  the  trial  to  show  that  in  1891  Peter  Schwartz  consulted 
Dr.  A.  Blumberg,  and  was  informed  by  him  that  he  had  dia- 
betes ;  also  that  he  consulted  Dr.  Charles  Emmerling,  who  tes- 
tified that  in  December  of  1891,  January,  March,  April  and 
June  of  1893,  he  was  consulted  by  Peter  Schwartz,  and  he  ar- 
rived at  the  same  conclusion  as  the  other  witness. 

The  statement  of  the  attending  physician  of  the  insured  gives 
as  the  chief  or  primary  cause  of  death,  diabetes  militus ;  the 
dates  for  treatment  of  diabetes  were  from  December,  1893,  to 
April,  1895 ;  that  the  contributory  or  secondary  cause  of  death 
was  the  same ;  and  that  the  duration  of  the  disease  was  two 
years  prior  to  death.  The  policy  is  dated  September  18,  1893, 
and  it  was  urged  that  "under  all  the  evidence  the  verdict  should 
be  for  the  defendant."  This  was  refused  by  the  court,  and  in 
submitting  the  case  to  the  jury,  it  was  said :  "  The  whole  ques- 
tion turns  on  whether  he  had  this  trouble  in  September  of  that 
year."  "  Now  this  just  comes  down  to  an  honest,  square  con- 
tract between  the  parties.  The  plaintiff  must  have  complied 
with  the  requirements  of  the  contract,  or  her  husband  before 
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her.  The  defendant  has  set  up  the  defense  that  at  the  time 
this  policy  was  taken  this  man  was  not  in  good  health,  that  he 
had  diabetes,  and  that  therefore  the  policy  is  void  so  far  as  he 
is  concerned.  This  is  a  perfectly  good  defense  if  it  is  made 
out,  and  it  is  for  you  to  say  whether  or  not  it  is  made  out." 

In  the  analysis  of  the  testimony  of  the  eminent  physicians 
called  on  the  part  of  the  defense,  we  are  struck  with  the  want 
of  certainty,  from  their  professional  standpoint  as  to  whether 
or  not  Peter  Schwartz  could  or  could  not  be,  under  their  know- 
ledge of  his  condition,  in  sound  health,  on  the  date  of  the  pol- 
icy. Dr.  Blumberg  testifies,  viz :  *'  Q.  Doctor,  if  any  man  had 
diabetes  in  November  and  December  of  1891,  what  would  be 
your  opinion  as  to  the  likelihood  of  its  continuing  until  the  18th 
of  September,  1898?  A.  Well  I  should  say  as  a  rule  that  dia- 
betes is  incurable,  but  there  are  cases  where  it  has  been  cured. 
A  man  might  have  diabetes  in  1891,  and  be  in  perfect  health 
in  1893,  and  not  have  it.  As  a  riile  it  is  not  curable,  but  there 
are  cases  that  have  been  cured.  Q.  Well  then,  without  decid- 
ing as  to  whether  a  case  is  incurable  or  not,  would  not  infor- 
mation that  he  had  the  disease  again  in  1895,  have  any  bearing 
upon  your  opinion  as  to  the  condition  of  his  health  in  1893  ? 
A.  Even  then  it  would  not  have  any  bearing,  because  he  might 
have  had  sound  health  when  he,  in  1893,  took  out  the  policy, 
and  then  when  he  had  it  the  disease  might  have  come  back 
again  in  1895.  Q.  What  kind  of  a  disease  is  diabetes?  A.  It 
is  a  disease  concerning  which  the  medical  profession  is  not 
entirely  sure.  It  is  caused  by  various  causes.  Some  people 
claim  that  it  is  a  disease  of  the  brain ;  some  that  it  is  a  disease 
of  the  liver.  There  are  various  kinds  of  diabetes,  some  get 
it  from  a  disease  of  the  liver  and  some  from  the  blood.  It  de- 
pends on  the  degi-ee,  in  some  cases  there  is  a  slight  amount 
of  sugar  in  the  urine  and  it  don't  amount  to  anything,  and  in 
other  cases,  where  the  sugar  is  more  heavy  they  die.  Q.  WeU, 
was  a  man  likely  to  have  diabetes  and  be  healed,  and  then  have 
it  again,  inside  of  the  space  of  two  or  three  years  ?  A.  Well 
it  is  not  as  a  rule.  As  a  rule  they  generally  have  it  and  die 
with  it,  but  there  are  exceptions  to  those  rules." 

Doctor  Emmerling  testified  that  Peter  Schwartz  had  diabetes 
on  August  31, 1893.  "  He  had  an  excessive  discharge  of  the 
urine, — and  he  had  too  high  a  degree  of  sugar  in  the  urine,  a 
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specific  gravity  which  was  too  high ;  lost  fl.esh,  and  there  was 
general  disturbances,  general  debility;  there  was  excessive 
tliirst;  he  also  had  at  times  a  slight  cough.  Q.  Doctor,  what 
was  the  possibility  or  probability  of  his  recovering  from  the 
disease  of  diabetes  within  twenty  days  after  you  last  saw  him. 
A.  Well,  the  probabilities  were  against  the  recovery  from  dia- 
betes. The  patient  will  improve,  even  in  fatal  cases,  once  in  a 
while,  and  sugar  is  missing  from  the  urine.  For  three  or  four 
weeks  the  sugar  is  missing  but  all  the  same  the  diabetes  is 
there,  because  in  fatal  cases,  there  may  be  other  causes  brought 
on  by  diabetes,  or  the  patient  may  make  a  recovery  partially, 
under  the  treatment,  but  the  relapse  will  follow.  There  are 
two  forms  of  it,  one  superinduced  chiefly  by  a  diseased  condi- 
tion of  the  nervous  system,  and  the  other  by  the  condition  of 
the  action  of  the  liver.  Q.  Then  you  cannot  state  what  it  is? 
A.  Not  exactiy.  It  is  still  in  suspense  what  the  real  cause  of 
diabetes  is,  but  there  are  twb  forms  of  it,  that  is  the  hepatic 
form  and  the  nervous  form." 

Doctor  Emmerling  says  that  persons  of  lean,  spare  physique 
die  more  quickly  than  robust,  square  persons,  when  affected 
with  diabetes,  while  Doctor  Blumberg  says  that  as  a  rule  fat 
people  die  quicker. 

Doctor  Stewart,  the  physician  who  made  the  examination  of 
Peter  Schwartz  at  the  time  the  policy  was  issued,  says  that  he 
made  no  examination  of  the  urine,  because  in  policies  for  this 
amount  it  was  not  required ;  that  it  was  not  waived  because  it 
was  not  necessary ;  it  was  not  called  for,  and  in  answer  to  the 
direct  question :  "  You  did  not  see  anything  in  this  case  which 
led  you  to  believe  that  the  urine  should  be  examined?  A.  No, 
sir  I  did  not.  Q.  After  your  examination  of  the  man?  A.  No, 
sir.  Q.  If  you  had  been  asked  then  at  that  time  whether  or 
not  he  had  diabetes,  how  would  you  have  answered  it?  A.  I 
would  have  said  that  I  had  no  evidence  of  it  at  that  time." 

In  view  of  the  vital  differences  in  the  testimony  of  the  de- 
fendant's witnesses,  who  are  learned  doctors  in  diagnosis  and 
prognosis,  and  of  the  testimony  of  the  examining  physician  of 
the  company,  who  saw  nothing  at  the  time  the  policy  was  issued 
to  indicate  that  Peter  Schwartz  was  suffering  from  diabetes,  or 
that  an  examination  of  his  urine  should  be  made  to  ascertain 
that  fact ;  it  would  be  asking  too  much  to  have  the  trial  judge 
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reconcile  these  clinical  differences  and  determine  as  a  fact  that 
Peter  Schwartz  was  in  sound  or  unsound  health  at  the  time  this 
policy  was  issued,  when  the  examining  physicians  expressed 
such  grave  professional  doubts  as  to  the  certainty  of  either  con- 
dition. **  When  doctors  disagree,  the  soundest  casuists  doubt," 
and  the  case  was  properly  submitted  to  the  jury  to  determine 
the  disputed  fact. 

The  assignment  of  error  is  overruled  and  the  judgment  is 
affinned* 


B.  P.  Curry  v.  The  Claysville  Cemetery  Association,  Ap- 
pellant. 

(jorp<rr<Uion-—D%scr€li(m  of  hoard  of  directors. 

In  all  manors  involving  the  exercise  of  what  may  be  called  legislative 
or  jadicial  discretion  the  directors  of  a  corporation  may  not  delegate  such 
discretion,  they  can  only  bind  the  corporation  by  acting  together  as  a 
board. 

Corporations — By-laws — UUra  vires — Statutes, 

By-laws  of  a  corporation  which  provide  that  a  quormn  may  consist  of 
less  than  a  majority  of  the  board  of  directors  being  in  contravention  of 
the  Act  of  May  14,  1891»  P.  L.  61,  are  invalid. 

Argued  April  20,  1897.  Appeal,  No.  117,  April  T.,  1897, 
by  defendant,  from  judgment  of  C.  P.  Washington  County, 
May  Term,  1896,  No.  172,  on  verdict  for  plaintiff.  Before 
Rice,  P.  J.,  Willabd,  Wickham,  Beavbb,  Rebdeb,  Oblady 
and  Smith,  JJ.    Reversed. 

Assumpsit  for  services  rendered.     Before  Taylob,  J. 
The  facts  sufficiently  appear  in  the  opinion  of  the  court. 
Verdict  and  judgment  for  plaintiff  for  $250.    Defendant 
appealed. 

Errors  assigned  among  othera  were  (1)  In  overruling  the  de- 
fendant's objection  and  admitting  the  testimony  of  B.  F.  Curry; 
the  offer  and  objection,  being  as  follows:  B.  F.  Curry,  the  plain- 
tiff on  the  stand  on  direct-examination :  "  It  is  offered  to  prove 
by  the  witne^  on  the  stand  that  he  was  employed,  or  a  contract 
was  tendered  to  him  by  J.  D.  Campsey,  who  was  the  secretary 
Vol.  v— 19 
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of  the  association ;  Campsey  at  the  same  time  representing  that 
this  contract  had  been  made  by  a  resolution  of  the  board  of 
directors ;  and  that  the  witness  on  the  stand  approached  J.  R. 
McLain,  the  president  of  the  board  of  directors,  to  have  a 
change  made  in  that  contract,  and  that  he  assui'ed  him  that 
said  contract  had  been  adopted  by  the  board  of  directors.  For 
the  purpose  of  corroborating  the  witness  and  the  contract; 
and  that  it  was  made  at  a  meeting  of  the  directors  of  the  Clays- 
ville  Cemetery  Association  defendant."  Objected  to  for  the 
reason  that  if  there  was  any  such  contract  or  action  taken  by  a 
majority  of  the  board  of  directors  of  the  Claysville  Cemetery 
Association,  the  best  evidence  is  the  record  of  that  meeting,  or 
in  other  words  the  minutes ;  and  unless  such  is  produced  or 
shown  not  to  exist  the  secondary  evidence  is  inadmissible  in 
regard  to  what  took  place. 

By  the  Court :  We  think  if  there  was  action  by  the  board  of 
directors  that  that  ought  to  first  come  in,  be  put  in  evidence ; 
and  then  if  there  is  any  dispute  about  it  we  will  take  care  of  it 
later  on,  if  we  see  it  don't  come  up  to  our  rule.  Objections 
overruled  and  bill  sealed  for  defendant 

(2)  In  overruling  defendant's  objection  and  admitting  min- 
ute adopted  by  three  of  the  board  of  directors  of  the  Claysville 
Cemetery  Association. 

(3)  In  charging  the  jury  as  follows :  "  From  the  evidence  in 
the  case  it  appears  that  prior  to  April  1,  1895,  there  was  a  dis- 
agreement among  the  members  of  the  board  of  directors  of  that 
association,  which  I  believe  consisted  of  six,  and  which  trouble 
continued  on  until  April  1,  1895,  and  perhaps  until  the  follow- 
ing fall,  and  I  am  not  sure  that  harmony  reigns  in  the  board 
of  directors  yet.  At  any  rate,  in  the  fall  of  1894  it  would 
appear  that  three  of  the  directors  withdrew  from  the  association, 
that  is  from  actual  participation  in  its  deliberations,  and  that 
three  were  left  along  with  the  president,  who  belonged  to  the 
association,  to  conduct  the  ordinary  business  affairs  of  that  cor- 
poration which  required  attention  from  time  to  time.  Under  the 
by-laws  which  they  passed,  and  which  we  think  are  not  in  con- 
flict with  the  act  of  assembly  under  which  the  association  was 
incorporated,  and  its  supplements,  those  three  directors  and 
their  president  were  competent — I  mean  legally  competent,  to 
transact  the  ordinary  business  affairs  incident  to  the  successful 
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running  of  the  association  at  that  time,  and  we  will  hold,  and 
relieve  you  from  the  consideration  of  that  fact,  that  the  board 
of  directors  as  it  then  existed,  that  is  those  that  met  with  their 
president  in  such  an  employment  as  is  alleged  here,  if  there  was 
an  employment  or  contract,  were  legally  competent  to  enter  into 
it,  because  it  would  appear  from  the  testimony  that  it  was  such 
an  employment  as  was  incident  to  and  necessary  for  the  running 
of  that  association." 

(12)  In  refusing  to  affirm  defendant's  first  point,  which  point 
and  answer  are  as  follows :  "1.  The  uncontradicted  testimony 
being  that  the  contract,  whatever  its  nature,  on  which  plaintiff 
seeks  to  recover,  was  not  accepted  or  ratified  by  a  majority  of 
the  directors  of  the  defendant  association,  at  any  meeting  duly 
convened,  said  contract  is  accordingly  illegal  as  far  as  defend- 
ant is  concerned  and  not  binding  upon  it,  and  there  can  be  no 
recovery  by  plaintiff  in  this  case.  Answer :  That  point  is  re- 
fused subject  to  what  we  have  said  to  you  in  our  general  charge ; 
that  is  to  say,  if  it  was  not  legally  in  force — was  not  a  legally 
constitued  board.*' 

(13)  In  refusing  to  affirm  defendant's  second  point,  which 
point  and  answer  are  as  follows :  "  2.  The  minutes  or  record  in 
defendant's  books  of  date  March  25,  1895,  being  the  record  of 
the  .action  of  only  three  of  the  directors  of  defendant  associa- 
tion, and  not  a  record  of  any  action  of  a  majority  of  its  board  of 
directors  at  a  meeting  duly  convened,  the  jury  should  entirely 
dismiss  said  minute  or  record  from  its  considerations  and  attach 
to  it^o  importance  whatever.  Answer :  That  is  refused  because 
it  is  substantially  like  the -preceding  point." 

Albert  S.  Sprawls^  for  appellant. — As  the  directors  of  a  pri- 
vate corporation  form  a  definite  body,  this  statement  points  to 
the  conclusion  that  a  majority  of  the  directors  of  a  corporation 
must  be  present  at  any  meeting,  to  constitute  a  board  compe- 
tent to  transact  business,  unless  the  charter,  articles  of  incor- 
poration, or  valid  by-law  or  usage,  confers  that  power  on  a  less 
number:  3  Thompson's  Commentaries  on  Corporations,  sec. 
3913 ;  Holcomb  v.  Bridge  Co.,  9  N.  J.  Eq.  457 ;  WUlocks,  17 
Am.  Dec.  525 ;  Edgerly  v.  Emerson,  55  Am.  Dec.  207 ;  Cooper 
V.  Lampeter  Twp.,  8  Watts,  125. 

It  is  not  sufficient  for  the  plaintiff  in  a  case  such  as  the  one 
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in  hand,  to  allege  that  the  secretary  had  authority  to  make  a  con- 
tract such  as  relied  upon  by  the  plaintiff;  the  burden  of  proof  is 
upon  him  to  prove  it.  In  B.  &  O.  Relief  Ass'n  v.  Post,  122 
Pa.  579,  it  is  said :  "  An  agent's  authority  cannot  be  shown  by 
his  own  declarations : "  Grim  v.  Bonnell,  78  Pa.  152 ;  Whiting 
V.  Lake,  91  Pa.  349. 

T.  F.  Birch^  with  him  Andrew  M.  Linn^  for  appellee. — That 
a  transaction,  in  itself  ultra  vires,  in  the  more  limited  sense 
of  the  term,  may  be  rendered  binding  by  subsequent  ratification 
is  too  well  settled  to  permit  of  argument :  Oil  Creek  R.  R.  Co. 
V.  Penn.  Trans.  Co.,  83  Pa.  160 ;  Kelsey  v.  Bank,  69  Pa.  426. 

The  law  is  equally  well  settled  that  a  principal  who  neglects 
promptly  to  disavow  an  act  of  his  agent,  by  which  the  latter  has 
transcended  his  authority,  makes  the  act  his  own :  Bredin  v.  Du- 
barry,  14  S.  &  R.  26.  Nor  is  there  any  distinction,  as  to  the  prin- 
ciple of  ratification  by  silence,  between  a  corporation  and  other 
principals :  Bank  v.  Reed,  1  W,  &  S.  101 ;  Gordon  v.  Preston, 
1  Watts,  385. 

The  act  of  an  assumed  agent  of  a  corporation  was  held  to 
have  been  ratified  by  the  corporation's  pleading,  in  a  mandamus 
proceeding  in  which  it  was  plaintiff,  the  existence  of  the  con- 
tract made  by  the  agent:  Tingley  v.  Bellingham  Bay  Boom  Co., 
6  Wash.  644. 

In  order  to  bind  the  defendant  corporation  by  its  acquies- 
cence it  is  not  necessary,  as  the  court  below  supposed,  that  notice 
should  have  been  given  to  the  directors  when  sitting  in  their 
capacity  as  a  board :  Kelsey  v.  Bank,  69  Pa.  426. 

Opinion  by  Oblady,  J.,  July  23, 1897  : 

The  appellant  is  a  corporation  organized  under  the  laws  of 
this  commonwealth,  the  constitution  and  by-laws  of  which  pro- 
vide, inter  alia,  article  III.  section  7:  "Tbe  business  of  the 
association  shall  be  conducted  by  a  board  of  six  directors,  three 
of  whom  shall  constitute  a  quorum.  They  shall  select  a  chair- 
man and  secretary  from  their  own  number,  and  shall  report  at 
least  once  a  year  at  one  of  the  semiannual  meetings  of  the  asso- 
ciation, and  oftener  if  required.  In  case  of  a  vacancy  occurring 
in  the  said  board,  occasioned  by  death,  resignation  or  otherwise, 
it  shall  be  the  duty  of  the  secretary  of  the  same  to  report  such 
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vacancy  to  the  president  of  the  association,  who  shall  thorenpon 
call  a  special  meeting  of  the  stockholders  to  elect  one  of  their 
number  to  fill  the  vacancy."  Section  2  of  the  same  article  pro- 
vides :  "  The  president  shall  preside  over  all  the  meetings  of  the 
stockholders,  call  for  the  reading  of  the  minutes,  preserve  order, 
put  all  motions,  announce  results,  sign  all  contracts,  accounts, 
orders  and  papers  of  the  association,  and  require  the  same  to  be 
attested  by  the  secretary  when  necessary  to  be  authenticated, 
call  all  special  meetings  when  required  by  a  majority  of  the 
stockholders,  the  board  of  directors,  or  when  in  his  judgment 
the  business  of  the  association  may  require  it,  and  perform  all 
other  acts  and  duties  required  by  the  nature  of  his  office,  also 
to  preside  over  all  meetings  of  the  board  of  directors,  and  shall 
have  the  right  to  vote  in  case  of  a  tie." 

Section  4,  of  the  same  article,  is  as  follows :  "  The  secretary 
shall  keep  faithful  and  accurate  minutes  of  the  transactions  of 
all  meetings  of  the  association  and  the  proceedings  of  each,  the 
date  of  the  same,  countersign  and  attest  all  official  papers  and 
documents  and  papers,  and  perform  all  other  duties  required  by 
the  nature  of  his  position."  The  association  was  incorporated 
under  the  Act  of  May  14,  1891,  P.  L.  61,  which  amends  the 
Act  of  April  29, 1874,  P.  L.  73,  entitled  "An  act  to  provide  for 
the  incorporation  and  regulation  of  certain  corporations  "  which 
provides  specifically :  "  Section  6,  The  by-laws  of  every  corpo- 
ration created  under  the  provisions  of  this  statute,  or  accepting 
the  same,  shall  be  deemed  and  taken  to  be  its  law  subordinate 
to  this  statute,  the  charter  of  the  same,  the  constitution  and 
laws  of  this  commonwealth,  and  the  constitution  of  the  United 
States  "  and  under  the  title  of  "  officers  and  their  duties  "  it  is 
explicit  in  limiting  the  power  of  the  corporation  through  its 
board  of  directors.  ".  .  .  .  Th^  number  of  directors  or  trustees 
shall  not  be  less  than  three ;  one  of  them  shall  be  chosen  presi- 
dent by  the  directors,  or  by  the  members  of  the  corporation. 
The  members  of  said  corporation  may  at  a  meeting  to  be  called 
for  that  purpose,  determine,  fix  or  change  the  number  of  the 
directors  or  trustees  that  shall  thereafter  govern  its  affairs,  and 
a  majority  of  the  whole  number  of  such  directors  or  trustees 
shall  be  necessary  to  constitute  a  quorum."  The  language  in 
this  particular  is  the  same  in  the  original  and  amendatory  stat- 
utes, and  must  be  taken  as  mandatory. 
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In  the  fall  of  1894,  for  some  reason  not  fully  disclosed  by  the 
record,  three  members  of  the  board  of  directors  did  not  attend 
the  meetings  of  the  board,  and  a  dispute  arose  as  to  the  admin- 
istration of  the  affairs  of  the  association. 

One  I.  F.  Seamon  had  been  for  several  yeais  the  superintend- 
ent of  the  cemetery  grounds,  and  on  December  29, 1894,  he  was 
notified  by  the  president  and  secretary  to  remove  from  and  de- 
liver up  the  possession  of  the  building  and  books  of  the  associ- 
ation ;  wliich  notice  was  based  on  the  action  of  a  meeting,  at 
which,  three  of  the  directors,  the  president  and  secretary  were 
present. 

Based  on  the  same  authority,  similar  notices  were  served  on 
Seamon,  on  December  31, 1894  and  March  25, 1895.  The  min- 
utes of  a  meeting  of  the  same  persons  on  March  23,  1895  were 
admitted  under  objection  as  follows  :  *'  President  McLain  in  the 
chair,  directors  present,  Dennison,  McConehey  and  Campsey. 
Directors  met  at  above  named  time,  on  motion  E.  H.  Dennison, 
that  Frank  Curry  be  elected  to  the  office  of  superintendent  of 
the  Claysville  Cemetery  Association,  ....  which  motion  was 
caiiied  and  said  Curry  was  elected  to  the  office  of  superintend- 
ent on  motion  of  J.  C.  McConehey,"— "  whereas  I.  F.  Seamon, 
superintendent  of  the  Claysville  Cemeterj'  Association,  has  since 
October,  1894,  refused  to  recognize  the  president  and  secretary 
and  board  of  directors  of  said  association  by  withholding  from 
them  all  papers  rightfully  belonging  to  said  officers,  although  by 
direction  of  a  resolution  of  the  board  of  directors,  the  secretary 
made  personal  demand  on  said  superintendent,  for  such  papers, 
and  he  has. refused  and  therefore  be  it  resolved  that  we  hereby 
discharge  said  Seamon  from  the  employ  of  the  association,  and 
authorize  and  direct  the  secretary  to  notify  Mr.  Seamon  to  va- 
cate the  premises  he  now  occupies,  and  give  to  his  successor  all 
papers,  books,  and  maps,  and  any  other  property  he  has  in  his 
possession  belonging  to  said  association  on  April  1, 1895,  which 
was  adopted."  It  was  not  shown  that  the  three  nonacting  di- 
rectors had  notice  of  this  meeting,  and  they  denied  the  right  of 
their  codirectors  to  act  in  this  matter,  because  there  was  not 
present  a  quorum  for  the  transaction  of  business,  and  acting 
under  the  advice  of  counsel,  Seamon  refused  to  recognize  or  to 
act  upon  the  action  taken  by  the  three  directors  and  president, 
and  continued  to  act  as  superintendent  for  the  year  beginning 
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April  1, 1895.  At  the  end  of  that  year  Seamon  surrendered  all 
property  in  his  possession  to  a  successor,  who  was  elected  at  a 
meeting  of  a  board  of  directors  composed  of  the  whole  number. 
B.  F.  Curry,  the  plaintiff,  brought  this  suit  to  recover,  under  a 
contract  as  claimed  by  him,  made  -through  Campsey,  the  secre- 
tary, and  McLain,  the  president,  by  his  signing  a  written  con- 
tract which  he  gave  to  Campsey ;  and  also  under  a  subsequent 
ratification  of  the  contract  by  the  board  of  directors.  He  did 
not  render  any  service  to  or  for  the  association,  and  both  Camp- 
sey and  McLain  denied  the  existence  of  the  written  contmct, 
and  the  three  directors,  who  assumed  to  act  in  the  matter,  testi- 
fied that  the  employment  of  Curry  was  conditioned  always  on 
the  fact  that  Seamon  would  vacate  the  premises  in  obedience 
to  the  notice  served  upon  him. 

While  there  are  seventeen  assignments  of  error  in  the  case, 
the  second,  third,  twelfth  and  thirteenth  present  the  question 
as  submitted  in  defendant's  first  point.  (Twelfth  assignment)  : 
"  The  uncontradicted  testimony  being  that  the  contract,  what- 
ever its  nature,  on  which  plaintiff  seeks  to  recover,  was  not 
accepted  or  ratified  by  a  majority  of  the  directors  of  the  defend- 
ant association,  at  any  meeting  duly  convened ;  said  contract  is 
accordingly  illegal  so  far  as  the  defendant  is  concerned,  and 
not  binding  upon  it,  and  there  can  be  no  recovery  by  the  plain- 
tiff in  this  case ; "  which  was  answered  by  the  court  below,  viz : 
"  This  point  is  refused  subject  to  what  we  have  said  to  you  in 
our  general  charge :  that  is  to  say,  if  it  was  not  legally  in  force, 
was  not  a  legally  constituted  board,"  and  in  the  general  charge 
the  court  said,  "  Now,  gentlemen  of  the  jury,  something  has 
been  said  about  the  other  three  directors  consenting  to  or  ac- 
quiring this  claim,  or  to  his  alleged  contract,  that  they  are  not 
here  protesting  against  the  payment  of  damages.  We  instruct 
you  that  you  are  not  to  consider  the  silence  or  nonparticipation 
of  those  directors  who  withdrew  from  the  meetings  and  have 
not  been  working,  or  were  not  actively  with  this  board  of  direc- 
tors at  that  time  as  cutting  any  figure  in  the  case,  that  is  for 
the  plaintiff  or  for  anybody  else.  They  are  under  the  evidence 
here  apparently  noncombatants.  They  have  withdrawn  from 
the  association,  that  is  perhaps  not  in  the  legal  way,  but  they 
do  not  meet  with  what  has  been  declared  by  one  branch  of  this 
court  to  be  a  legally  constituted  board  of  directors  to  run  the 


Digitized  by  VjOOQIC 


296  CDBRY  v.  CEMETERY  ASSN. 

Opinion  of  the  Court.  [5  Pa.  Saperior  Ct 

corporation  under  the  circumstances  including  the  three  gentle- 
men, Mr.  Dennison,  Mr.  McConehey  and  Mr.  Campsey  with 
their  president,  Mr.  McLain  acting  under  a  by-law  of  the  asso- 
ciation, which  gives  the  president  the  right  to  vote  with  them 
and  act  with  them  in  all  matters  that  are  not  in  conflict  with 
the  act  of  assembly  under  which  it  is  created.''  (Fourth  assign- 
ment.) 

Quo  warranto  proceedings  had  been  instituted  against  the 
then  nonacting  directors,  but  no  decree  was  made  therein,  on 
which  it  could  be  claimed  that  the  right  of  the  three  named 
directors  to  act  as  a  board  for  the  association  had  been  estab- 
lished. 

The  controverted  action  of  the  three  directors  and  the  presi- 
dent was  not  in  regard  to  or  about  an  emergency  matter,  re- 
quiring the  prompt  assertion  of  authority  to  preserve  from  loss 
or  destruction  any  property  of  the  association. 

It  was  merely  the  attempted  substitution  of  one  superin- 
tendent for  another,  the  latter  having  been  employed  and  hav- 
ing been  acting  in  similar  work  for  a  number  of  preceding  years. 
The  right  of  the  president  to  vote  is  rightly  denied,  as  there 
was  not  a  quorum  of  the  whole  board  present  at  any  of  these 
meetings,  hence,  there  could  not  be  a  tie  vote,  which  under  the 
by-laws  was  a  prerequisite  to  his  right  to  vote. 

A  quorum  is  necessary  for  the  transaction  of  business  of  this 
and  like  corporations.  The  act  of  assembly  under  which  it  has 
existence  provides  in  plain  language  the  necessary  number — a 
majority  of  the  whole  number  of  such  directors,  and  the  action 
of  the  three  directors,  on  which  the  plaintiif's  claim  is  founded 
was  unauthorized. 

Neither  the  president  nor  secretary  of  the  association  wad 
shown  by  the  evidence  to  have  had  any  authority  to  act  as 
agent  for  the  association,  or  in  addition  to  the  power  conferred 
by  the  by-laws  defining  their  duties. 

The  three  directors  did  not  have  authority  to  create  a  vacancy 
in  the  office  of  superintendent,  nor  to  make  a  contract  for  the 
employment  of  another  to  fill  his  place. 

The  minutes  of  the  meeting  of  March  23,  1895,  show  tjie 
meeting  was  unauthorized,  for  the  reason  that  less  than  a  majority 
of  the  whole  board  of  directors  was  present ;  and  that  the  office 
of  superintendent  was  at  that  time  filled  by  one  who  had  been 
regularly  elected  and  was  then  acting  in  said  office. 
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While  the  by-laws  fix  three  directors  as  a  sufficient  number 
to  constitute  a  quorum,  these  by-laws  must  jrield  to  the  direc- 
tion of  the  statute,  which  prescribes  a  majority  of  the  whole 
number  of  six  directors  as  necessary.  "  We  may  settle  down 
with  confidence  upon  this  principle — that  in  all  matters  involv- 
ing the  exercise  of  what  might  be  termed  legislative  or  judicial 
discretion,  and  which  the  directors  cannot  therefore  delegate  to 
others,  they  can  only  bind  the  corporation  by  acting  together  as 
aboard:"  3  Thomp.  Corps.,  sec.  8913;  1  Spelling  on  Corps., 
sec.  375 ;  1  Waterman  on  Corps.,  sec.  68;  1  Momwitz  on  Corps., 
sec.  631 ;  Taylor  on  Corps.,  sec.  260. 

As  the  directors  of  a  private  corporation  form  a  definite  body 
this  statement  points  to  the  conclusion  that  a  majority  of  the 
directors  of  a  corporation  must  be  present  at  any  meeting  to 
constitute  a  board  competent  to  transact  business,  unless  the 
charter,  articles  of  incorporation  or  a  valid  by-law  confers  that 
power  upon  a  less  number,  and  this  is  the  law  of  the  case  inde- 
pendent of  the  statutes  of  1874  and  1891,  which  only  declare 
the  imperative  necessity  in  all  corporations  created  thereunder 
of  having  present  a  majority  of  the  whole  number  of  the  board 
of  directors  to  constitute  a  quorum  for  the  transaction  of  busi- 
ness, and  without  a  subsequent  ratification  by  the  corporation, 
all  acts  attempted  to  be  done  in  defiance  of  this  salutary  rule 
are  void. 

The  alleged  ratification  of  the  Curry  contract,  rises  no  higher 
than  the  original  transaction,  as  at  no  time  did  a  duly  consti- 
tuted board  of  directors  take  action  thereon. 

The  independent  action  of  several  members  of  the  board  of 
directors,  outside  of  a  board  meeting,  was  not  sufficient,  unless 
followed  by  proof  of  agency  to  act  therein,  or  in  the  usual  course 
of  business  authorized  by  the  corporation  in  their  office. 

This  was  not  done,  and  the  evidence  of  ratification  is  as  de- 
ficient as  that  in  support  of  the  original  contract :  2  Waterman 
on  Corps.,  sec.  269 ;  Allegheny  County  Work  House  v.  Moore, 
95  Pa.  408,  and  a  number  of  later  cases  adopt  it  as  the  law, 
that  "  corporation  rights  are  not  to  be  frittered  away  by  loose 
and  unauthorized  declarations  made  by  persons  who  at  the  time 
had  no  authority  to  bind  the  corporation ;  and  this  principle 
applies  to  individual  directora  and  employees  of  a  corporation 
as  to  strangers.    Unless  they  are  authorized,  the  individual  mem- 
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bew  of  a  corporation  cannot  bind  it  by  an  express  promise,  nor 
can  corporate  engagements  be  implied  from  their  unauthorized 
and  unsanctioned  acts  or.  declarations." 

The  acts  or  declarations  of  a  director  in  a  corporation  will 
not  bind  or  in  any  manner  affect  it,  unless  they  are  shown  to 
be  within  the  scope  of  his  ordinary  powers,  or  of  some  special 
agency:  Twelfth  Street  Market  Co.  v.  Jackson,  102  Pa.  269; 
1  Waterman  on  Corps.,  sec.  103 ;  1  Spelling  on  Corps.,  chap.  14. 

Nor  did  the  corporation  derive  any  benefit,  profit  or  advan- 
tage from  the  alleged  Curry  agreement  by  which  it  would  be 
equitably  liable,  as  it  paid  to  Seamon  the  whole  of  his  claim  for 
services  during  the  time  the  Curry  contract  was  to  run. 

In  the  view  we  take  of  this  appeal,  it  is  not  necessary  to  con- 
sider the  other  assignments  of  error,  and  we  prefer  to  reverse 
on  the  vital  question  in  the  case.  The  third,  twelfth  and  thir- 
teenth assignments  of  error  are  sustained,  and  the  judgment  is 
reversed. 


Harry  Evans  v.  The  Borough  of  Brookville,  Appellant. 

NegUgenoe—CofUribuiory  negligence — Question  for  jury , 
A  municipality  is  liable  when  through  the  negligence  of  its  oflScers  a 
sidewalk  is  permitted  to  fall  into  a  condition  dangerous  to  foot  passengers. 
Whether  a  citizen  is  guilty  of  contributory  negligence  is  for  the  jury 
when  there  is  evidence  tending  to  show  that  he  used  a  defective  sidewalk 
although  he  knew  its  condition  to  be  defective;  that  he  avoided  as  much  of 
the  walk  as  he  knew  to  be  dangerous  and  was  injured  in  attempting  to  use 
a  part  which  appeared  to  be  safe  and  which  he  believed  to  be  so. 

Argued  May  4, 1897.  Appeal,  No.  112,  April  Term,  1897,  by 
defendant,  from  judgment  of  C.  P.  Jefferson  Co.,  May  T.,  1894, 
No.  824,  on  verdict  for  plafntiff.  Before  RiCB,  P.  J.,  WrLLABD, 
WiCKHAM,  BRA.VBB,  RsBDBB,  Oblady  and  Smtth,  J  J,  Af- 
firmed. 

Trespass  for  personal  injuries.    Before  Reed,  P.  J. 
The  facts  sufficiently  appear  in  the  opinion  of  the  court. 
Verdict  and  judgment  for  plaintiff  for  $1,000.    Defendant 
appealed. 
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Error  aligned  was  in  answer  to  defendant's  eighth  point, 
whieh  point  and  answer  are  as  follows  r  "  8.  Under  all  the  plead- 
ings and  evidence  in  the  case  the  plaintiff  cannot  recover  and  the 
verdict  of  the  jury  should  be  for  the  defendant.  Answer :  This 
point  raises  a  question  which  we  submit  to  you,  viz :  Whether 
under  all  the  evidence  the  plaintiff  is  entitled  to  recover.  We 
do  not  see  our  way  clear  to  determine  this  question  as  matter 
of  law,  and  submit  it  to  you  as  a  question  of  fact." 

W.  F,  Stewart  and  (7.  Z.  Gordon^  for  appellant. — The  facts 
affecting  the  question  of  contributory  negligence  were  furnished 
by  the  plaintiff's  testimony,  and  being  uncontroverted,  their  legal 
effect  was  a  question  of  law  for  the  court,  and  should  not  have 
been  submitted  to  the  jury :  Delaware,  L.  &  W.  R.  Co.  v.  Cadow, 
120  Pa.  559;  Monongahela  City  v.  Fischer,  111  Pa.  9;  Erie  v. 
Magill,  101  Pa.  616 ;  Railway  Co.  v.  Taylor,  104  Pa.  306. 

A  party  cannot  recover  damages  for  an  injury  which  by  the 
exercise  of  reasonable  care  he  might  have  avoided :  Buzby  v. 
Traction  Co.,  126  Pa.  559 ;  Railroad  Co.  v.  Cadow,  120  Pa.  559 ; 
Robb  V.  ConnellsviUe  Borough,  137  Pa.  42. 

Where  the  nncontro verted  testimony  shows  any  degree  of  con- 
tributory negligence  the  plaintiff  cannot  recover,  and  the  court 
should  take  the  case  from  the  jury.  Sustained  in  Barnes  v. 
Sowden,  119  Pa.  53 ;  Ry.  Co.  v.  Taylor,  104  Pa.  306;  Winner 
V.  Oakland  Township,  158  Pa.  405 ;  Forks  Township  v.  King, 
84  Pa,  230. 

George  A.  Jenkt^  with  him  John  Conrad  ^  Son^  for  appellee. 

Opinion  by  Oelady,  J..  July  23, 1897 : 

Harry  Evans,  the  plaintiff  in  this  case,  recovered  a  verdict 
of  $1,000  as  damages  for  injuries  resulting  from  a  fall  on  a  de- 
fective sidewalk  in  the  borough  of  Brookville.  The  plaintiff 
was  on  his  way  to  his  home,  about  9  o'clock  in  the  evening, 
when  he  came  to  the  boardwalk,  with  which  he  was  acquainted, 
and  over  which  he  had  frequently  passed,  and  knew  that  it  was 
not  in  good  condition.  In  passing  over  the  walk  he  stepped  on 
the  edge  of  a  plank  which,  as  he  describes  it,  "  flopped  and 
caught  my  other  foot  and  thro  wed  me  into  the  gutter." 

For  the  plaintiff  it  was  shown  that  this  was  the  usual  way 
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for  persons  traveling  on  foot  to  pass ;  that  the  other  side  of  the 
street  waa  not  sidewalked  by  the  borough,  and  that  for  some- 
time previous  to  the  happening  of  this  accident,  complaint  had 
been  made  of  the  condition  of  this  boardwalk  in  question ;  that 
some  of  the  boards  and  sleepers  supporting  them  had  rotted ; 
that  some  boards  had  been  throA^ni  out  of  their  place  so  as  to 
leave  open  ground  exposed,  and  that  the  plank  on  which  the 
plaintiff  tripped  was  the  first  one  beyond  the  exposed  place ; 
that  notice  that  the  walk  was  defective  and  should  be  repaired 
had  been  given  some  six  months  before  by  the  borough  author- 
ities to  the  tenant  of  the  premises  fronting  on  this  part  of  the 
walk,  and  that  there  was  nothing  in  the  appearance  of  the  board 
on  which  the  plaintiff  stepped  to  indicate  that  it  was  unsafe  for 
use.  He  was  accompanied  by  a  young  man  who  successfully 
passed  the  dangerous  place  immediately  in  front  of  him,  aud 
it  had  been  used  in  safety  during  that  and  a  number  of  pre- 
ceding days,  without  any  apparent  change  in  its  condition. 

The  defendant's  eighth  point,  which  is  the  subject  of  the  only 
specification  of  error,  viz :  "  Under  all  the  pleadings  and  evi- 
dence in  the  case,  the  plaintiff  cannot  recover  aud  the  verdict 
of  the  jury  must  be  for  the  defendant,"  was  answered  by  the 
court  as  follows :  "  This  point  raises  the  question  which  we  sub- 
mit to  you,  viz :  whether,  under  all  the  evidence  the  plaintiff  is 
entitled  to  recover.  We  do  not  see  our  way  clear  to  determine 
this  question  as  matter  of  law  and  submit  it  to  you  as  a  ques- 
tion of  fact.  That  this  sidewalk  was  not  in  the  best  of  condi- 
tion, that  it  was  in  fact  out  of  repair,  so  far  as  the  wooden 
structure  was  concerned,  is  evident  from  the  testimony,  but 
whether  it  was  in  such  a  state  of  disrepair  as  to  make  it  unsafe 
or  dangerous  for  the  public  to  tiuvel  upon,  is  a  disputed  ques- 
tion ;  that  it  has  been  constantly  and  frequently  traveled  over 
seems  to  be  an  admitted  fact."  The  main  contention  of  the 
learned  counsel  representing  the  appellant,  is  that  Harry  Evans 
was  guilty  of  contributory  negligence  in  using  the  walk  after 
admitting  his  knowledge  of  its  condition,  and  he  relies  on  this 
admission :  "  When  we  came  to  these  premises,  we  came  to  the 
place  where  there  had  been  three  or  four  plank  throwed  out  of 
the  sidewalk.  We  had  been  walking  side  by  side  until  we  came 
to  this  ;  when  we  came  here  I  dropped  a  step  or  so  behind  him, 
and  also  stepped  off  the  side  of  this  hole,  and  walked  around 
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it.  Q.  Then  you  went  single  file,  you  behind  Everett  Wilson, 
until  you  came  to  the  far  side  of  the  gap  in  the  pavement? 
A.  Yes,  sir.  Q.  Then  did  you  step  on  the  first  plank,  or  did 
your  step  go  over  beyond  the  first  plank  that  appeared  to  be 
solid  there,  and  your  toe  catch  on  that,  and  it  raised  up?  A.  I 
think  I  stepped  with  my  heel  on  the  edge  of  one  plank,  and  my 
toe  on  the  other  like,  and  the  two,  my  recollection  of  it  is,  tilted 
and  let  my  foot  down  between  them.  Q.  How  did  you  come 
to  fall  ?  A.  Then  the  edge  of  the  plank  flopped  up  and  catched 
my  other  foot  and  throwed  me  into  the  gutter."  The  objection 
to  this  argument  is  best  answered  by  the  testimony  adduced  on 
the  part  of  the  defendant  to  show  that  the  boardwalk  was  safe 
for  use.  George  Kiser  testified :  "  Q.  State  what  condition  the 
walk  was  in  that  evening  above  Hughes'  gate  (referring  to 
October  21,  1893,  the  date  of  the  accident),  that  is,  on  your 
side  of  the  gate,  the  east  side  ?  A.  I  saw  nothing  wrong.  I 
went  over  it  safely;  saw  nothing  wrong  at  all.  There  was 
some  loose  boards  there.  Q.  What  condition  was  the  walk  in 
from  Uiat  on  up  east  of  his  gate  ?  A.  It  was  good  enough,  it  was 
not  dangerous,  because  the  boards  laid  on  the  ground  solid,  and 
unless  you  would  tip  them  up  some  way  with  your  foot,  you 
could  not  be  throwed,  even  if  it  was  out,  you  would  just  step 
down  about  an  inch  and  a  half,  not  much  over  that,  anyhow." 
Reuben  Lyle  for  the  defendant  testified :  "  Q.  State  if  east  of 
Hughes'  gate  there  was  any  place  there  that  you  would  notice 
dangerous  ?  A.  Well  now,  of  course  there  was  a  place  there 
that  the  plank  had  rotted  out,  but  I  would  not  call  it  dangerous. 
Q.  Why  would  it  not  be  dangerous  where  they  were  rotten  ? 
A.  Well,  there  was  a  place  there  that  the  planks  were  rotten. 
Q.  About  that  place  what  condition,  leaving  out  the  place 
where  the  planks  were  rotten,  what  was  the  walk  like  above 
that  place  apparently,  to  look  at  it?  A.  Above  the  place  where 
it  is  alleged  he  fell?  Q.  Above  where  they  were  rotten? 
A.  Oh,  the  pavement  there  was — ^I  would  not  call  it  in  a  very 
bad  condition.  Of  course,  there  was  a  plank  here  and  there 
that  appeared  to  be  loose,  but  otherwise  I  didn't  see  anything 
wrong."  James  P.  Black  was  then  called  by  the  defendant : 
"  Q.  Did  you  pass  over  it  frequently  ?  A.  Why  I  suppose  once 
m  a  couple  of  weeks  is  about  all  I  traveled  over  it.     Q.  It 


Digitized  by  VjOOQIC 


302  EVANS  v.  BROOKVILLE  BOROUGH. 

Opinion  of  the  Couit.  [5  Pa.  Superior  Ct. 

seemed  to  be  all  right,  as  far  as  you  saw  ?    A.  It  never  both- 
ered me  any." 

The  evidence  is  clear  that  more  than  four  months  before  this 
accident  happened,  the  street  commissioner  of  the  borough  knew 
of  the  dangerous  condition  of  this  sidewalk  and  served  notice 
on  the  owner  of  the  property  to  repair  it.  It  would  be  holding 
citizens  of  a  borough  to  entirely  too  rigid  a  rule  to  sustain  the 
contention  of  the  appellant,  and  the  court  properly  left  the  ques- 
tion to  the  jury  to  determine  whether  under  all  the  evidence  in 
the  case  the  plaintiff  was  guilty  of  contributory  negligence,  as 
follows :  "  If  the  pavement  in  fact  was  in  so  dangerous  or  unsafe  | 
a  condition  that  an  ordinarily  prudent  and  cautious  person 
would  not  attempt  to  pass  over  it,  and  the  plaintiff  knew  it  was 
in  this  condition,  and,  notwitlistanding,  took  his  chances  of  get- 
ting over  safely,  and  was  injured  in  the  attempt,  he  could  not 
recover, — especially  as  it  appears  in  the  evidence  in  the  case, 
that  he  went  around  the  part  of  the  alleged  defective  and  unsafe 
walk,  and  we  may  assume  that,  by  pursuing  the  same  course, 
he  could  have  safely  and  practically  avoided  the  entire  walk ; 
but  if  the  plaintiff  avoided  so  much  of  the  walk  as  he  knew  to 
be  dangerous,  and  was  injured  in  attempting  to  use  the  part 
which  he  believed  to  be  in  good  and  safe  condition,  and  was 
exercising  due  care  and  caution  at  the  time,  according  to  the 
circumstances,  he  would  present  a  case  free  from  contributory 
negligence,  and  would  be  entitled  to  recover  such  damages  as 
would  compensate  him  for  the  injury  sustained." 

Through  the  indifference  of  the  borough  officers  the  use  of 
this  pavement  was  made  dangerous  for  persons  traveling  on 
foot ;  the  decay  of  the  structural  part  had  so  far  proceeded  that 
some  of  the  boards  were  thrown  out  of  their  place,  and  the  open 
ground  was  used  as  a  walk.  The  remaining  part  appeared  to 
be  safe  for  ordinary  use,  and  was  so  used  without  accident : 
Schively  v.  Jenkintown  Borough,  180  Pa.  196 ;  Allen  v.  Du 
Bois,  181  Pa.  184. 

The  disputed  facts  were  properly  submitted  to  the  jury ;  the 
assignment  of  error  is  not  sustained  and  the  judgment  is 
affirmed. 
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Vincent  Bessen  v.  Jean  P.  Gregoir,  Appellant 

Practice^  0,  P.^  Appeal  from  justice  stricken  off  for  delay. 
An  order  striking  off  an  appc^ol  from  the  judgment  of  a  justice  will  not 
be  disturbed  when  duo  inspection  of  the  record  shows  that  the  appeal  was 
not  taken  within  twenty  days  after  judgment  was  given. 

Argued  May  14, 1897.  Appeal,  No..  185,  April  T.,  1897,  by 
defendant,  fi-om  order  of  C.  P.  Armstrong  Co.,  Sept.  Term, 
1896,  No.  236,  striking  off  appeal  froip  the  magistrate.  Before 
Rice,  P.  J.,  Willard,  Wickham,  Beaver,  Reeder  and  Or- 
LADY,  JJ.     Affirmed. 

Rule  to  strike  off  appeal  from  decision  of  a  magistrate.     Be- 
fore Rayburn,  p.  J. 
The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

Error  assigned  among  others  was  (2)  in  striking  off  the  appeal 
of  defendant. 

Findley  P.  Wolfe^  for  appellant. — The  justice  acted  in  good 
faith  in  allowing  an  appeal  after  twenty  days :  Noble  v.  Houk, 
16  S.  &.  R.  420 ;  Castner  v.  Bilbon,  1  Ches.  92. 

The  court,  under  the  circumstances,  should  have  permitted 
the  appeal  to  be  filed  nunc  pro  tunc :  Louderbach  v.  Boyd,  1 
Ash.  880. 

H.  N.  Snyder^  for  appellee. — If  misled  by  the  action  of  the 
justice  it  was  his  duty  to  at  once  petition  the  court  for  leave  to 
file  an  appeal  nunc  pro  tunc :  Pumell  v.  Griffiths,  4  Kulp,  98. 

After  execution  issued  it  is  too  late  to  file  an  appeal  nunc  pro 
tunc,  even  if  delay  was  caused  by  the  misleading  conduct  of 
the  magistrate :  Dobson  v.  Fell,  14  W.  N.  C.  466. 

Opinion  by  Orlady,  J.,  July  28, 1897 : 

The  transcript  of  the  proceedings  before  the  justice  of  the 
peace  shows,  that  the  summons  in  this  case  was  issued  and 
served  on  the  defendant,  July  8,  1896,  and  made  returnable 
July  15  at  ten  o'clock  A.  M.     On  the  return  day,  by  agreement 
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of  the  parties,  the  cause  was  continued  until  July  29  when  a 
hearing  was  had,  and  the  case  was  held  over  until  August  1, 
on  which  date,  a  judgment  in  fayor  of  the  plaintiff  was  publicly 
entered,  and  the  defendant's  attorney  was  notified  of  the  action 
of  the  justice.  Onthe  following  August  24  an  execution  was 
issued,  and  three  days  later,  an  appeal  was  asked  for  by  the 
defendant,  which  was  granted  by  the  justice  and  filed  in  the 
common  pleas.  On  September  7  a  motion  to  strike  off  the  ap- 
peal was  filed  for  reasons  apparent  on  the  record,  to  wit :  "  That 
the  appeal  was  not  taken  for  more  than  twenty  days  after  enter- 
ing judgment  by  the  justice  and  notice  to  the  defendant,"  on 
which  motion  a  rule  to  sliow  cause  was  granted.  Testimony 
was  taken  and  after  argument  before  the  court,  on  December  7 
the  rule  was  made  absolute. 

Inspection  of  the  record  shows  that  the  appeal  was  not  taken 
by  the  defendant  within  twenty  days  after  judgment  was  given, 
as  is  required  by  law.  After  the  hearing  before  the  justice,  the 
case  was  held  over  to  a  day  certain,  when  judgment  was  pub- 
licly given  against  the  defendant,  and  his  attorney  was  notified 
of  the  fact.  The  misunderstanding  on  the  part  of  the  defend- 
ant doubtless  arose  by  reason  of  his  inability  to  understand  our 
language,  but  there  is  no  allegation  or  proof  that  he  was  misled 
by  any  act  of  the  justice,  and  without  other  reasons  this  of  itself 
is  not  sufficient  to  reverse  the  order  of  the  court  below  in  strik- 
ing off  the  appeal.     The  judgment  is  affirmed. 


Western  New  York  and  Pennsylvania  Railway  Company, 
Appellant,  v.  the  County  of  Venango,  T.  B.  La  Rue, 
Wm.  Brosang,  and  J.  T.  Wallace,  its  Commissioners, 
and  John  McGarvey,  Tax  Collector. 

Taxation-'RaUro(td  praperty^Exemption^OorUrolling  lest. 

In  determining  the  liability  to  taxation  of  railroad  property  the  test  is 
to  be  found  in  the  distinction  between  that  which  is  indispensably  neces- 
sary to  the  operation  of  the  railroad  as  such,  and  that  which  is  necessary 
profitably  to  conduct  the  business  of  the  corporation. 

Taxation — Railroad's  exemption  of  repair  shop — Equity — Jurisdiction, 

Lots  and  buildings  are  exempt  from  local  taxation  when  used  as  the  gen- 
eral repair  shops  of  the  plaintiflTs  railroad  where  the  use  is  exolnsiye  and 
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limited  to  repiurs  and  rebuilding,  in  reconstructing  and  restoring  from 
dangerous  to  safe  conditions  the  motive  and  rolling  stock  of  the  company 
after  accidental  injury  and  natural  wear  and  tear. 
Equity  will  enjoin  an  attempt  to  collect  taxes  levied  on  such  property. 

Argued  May  17, 189T.  Appeal,  No.  118,  May  T.,  1897,  by 
plaintiff,  from  decree  of  C.  P.  Venango  Co.,  Nov  T.,  1895, 
No.  4,  dismissing  bill  in  equity.  Before  Rice,  P.  J.,  Wick- 
ham,  BsAYEB,  Rbedeb  and  Orlady,  J  J.    Reversed. 

Bill  in  equity  to  restrain  defendants  from  collecting  county 
and  poor  taxes  for  the  year  1895,  and  perpetually  thereafter,  as- 
sessed on  the  plaintiffs  property  in  Oil  City. 

The  facts  suflScienJly  appear  in  the  opinion  of  the  court. 

The  court  below  dismissed  the  bill  and  plaintiff  appealed. 

ErroTB  assigned  among  others  were  (8)  In  finding  as  a  ques- 
tion of  law,  that  the  plaintiff  was  liable  for  the  taxes  assessed. 
(5^  In  dismissing  plaintiff's  bill. 

Isaac  Ashy  with  him  Frank  Rumsey^  for  appellant. 

Wm.  H.  Forbes,  for  appellee. 

Opiniok  by  Orlady,  J.,  July  23, 1897  : 

The  appellant  corporation  is  the  owner  of  a  tract  of  land  ad- 
joining its  main  tracks  in  Oil  City,  Venaigo  county.  Pa.,  and 
it  has  erected  thereon  a  number  of  structures  connected  with 
the  operation  of  the  railroad.  In  1895  the  county  commission- 
ers of  Venango  county  and  the  proper  assessors  divided  the 
property  of  plaintiff  for  the  purpose  of  taxation,  from  which 
act  no  appeal  was  taken,  and  caused  an  assessment  to  be  made 
thereon,  as  provided  by  law,  and  levied  taxes  against  these 
pieces  or  tracts  of  land  marked  and  designated  as  lots  347,  348 
and  198  B. 

The  appellant  filed  a  bill  in  equity  to  restrain  the  defendants 
from  collecting  county  and  poor  taxes  on  the  property  as  des- 
ignated. A  preliminary  injunction  was  issued  upon  security 
being  entered ;  and  after  an  answer  and  replication  were  filed, 
testimony  was  taken  by  the  court,  and  from  the  facts  therein 
disclosed,  the  findings  and  opinions  resulted  in  a  decree,  dis- 
solving the  injunction  and  dismissing  the  bilL 
Vol.  V— 20 
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From  the  testimony  the  court  found  as  material  in  disposing 
of  this  question,  the  following  facts : 

"  2.  The  said  company  has  acquired,  and  occupies  certain 
land  situate  in  the  city  of  Oil  City,  Venango  county,  Pa.,  upon 
certain  designated  parts  of  which,  are  erected  the  following 
buildings,  viz :  Upon  that  part  designated  as  lot  848,  in  de- 
fendant's exhibit  B,  is  erected  a  building  known  as  the  car  shop, 
also  carpenter  shop ;  upon  that  part  designated  as  in  said  ex- 
hibit as  lot  347  is  erected  a  building  known  as  the  machine  shop, 
also  a  store  room ;  and  upon  that  part  designated  in  said  ex- 
hibit as  lot  198  B,  is  erected  a  water-closet. 

^^  8.  The  buildings  on  said  lots  Nos.  347  and  348  are  used  as 
the  general  repair  shops  for  the  plaintiffs  roadway,  the  cars, 
locomotives  and  rolling  stock  of  the  company  being  there 
repaired,  rebuilt  when  necessary,  painted,  etc.,  but  entire  new 
structures  are  not  there  manufactured,  and  the  capacity  of  such 
shops  is  not  greater  than  is  necessary  for  the  work  of  plaintiff 
company.  Lot  No.  198  B  is  also  used  in  part  as  a  wood  yard, 
for  storing  wood  used  in  starting  fires. 

^'4.  The  said  lots  Nos.  347,  348  and  198  B,  being  parts  of  a 
larger  tract  of  land  used  by  the  plaintiff  company,  were  so 
marked  and  designated  by  the  proper  assessors,  and  commission- 
ers for  purposes  of  taxation,  to  distinguish  them  from  other 
lands  belonging  to  plaintiff,  conceded  to  be  exempt  from  local 
taxation,  and  being  so  designated  were  returned  and  valued  for 
taxation,  and  county  rates  were  assessed  thereon  by  the  conr- 
missioners." 

The  court  below  said  :  "  The  foregoing  covers  all  the  facts 
which  we  deem  material  to  a  proper  determination  of  the  legal 
questions  involved.  Upon  the  part  of  the  plaintiff,  it  is  con- 
tended, first,  as  a  fact  that  the  shops  in  question  are  repair 
shops  only ;  that  is  that  they  ai'e  not  used  for  the  purpose  of 
manufacturing  new  constructions,  but  for  repairs  only  of  the 
cars,  locomotives,  and  rolling  stock  of  the  plaintiff  company; 
and  secondly  being  repair  shops  only,  they  are  as  a  matter  of 
law  not  subject  to  local  taxation." 

With  the  findings  of  fact,  and  in  explanation  of  the  conclu- 
sion reached,  the  court  says  :  •'  We  are  unable  to  understand 
why  a  distinction  should  be  made  between  shops  used  strictly 
for  repairs,  and  those  used  for  the  construction  of  new  stock  for 
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a  company.  New  stock,  as  the  old  becomes  unfit  for  use  or  the 
wants  of  the  road  increase  are  as  indispensably  necessary  as  are 
repairs,  therefore  if  repair  shops  be  exempt,  shops  for  the  con- 
struction of  locomotives  and  cars  for  the  road  should  also  be 
exempt.  Both  may  be  owned  and  operated  and  are  convenient 
for  the  economical  operation  of  a  railway,  and  in  a  certain  sense, 
because  of  the  convenience,  necessary,  as  some  of  the  witnesses 
testify,  but  as  the  same  witnesses,  on  cross-examination  admit, 
the  necessity  amounts  to  no  more  than  a  convenience  in  operat- 
ing the  road,  and  they  are  not  necessarily  a  part  of  its  original 
construction.  A  road  may  be  constructed  and  operated  without 
either,  they  are  therefore  not  indispensable." 

The  railroad  company  brings  this  appeal,  and  as  there  are  no 
controverted  facts,  we  are  required  simply  to  apply  the  law  to 
the  findings  as  determined  by  the  learned  judge  below.  The 
vital  assignments  are :  Third,  the  court  erred  in  finding  as  a 
question  of  law  that  the  plaintiff  was  liable  for  the  taxes  assessed. 
Fourth,  the  court  erred  in  finding  that  the  property  assessed 
was  liable  and  subject  to  taxation.  Fifth,  the  court  erred  in 
dismissing  plaintiff's  bill.  Sixth,  the  court  erred  in  not  enjoin- 
ing the  defendants  from  the  collection  of  taxes  in  question. 

It  is  not  necessary  to  explain  why  a  distinction  should  be 
made  between  shops  used  strictly  for  repairs,  and  those  used  for 
the  construction  of  new  stock  for  the  company.  A  long 
unbroken  line  of  decisions  fixes  the  liability  of  one  and  exempts 
the  other,  and  the  reasons  given  have  been  accepted  by  the  tax- 
ing power  and  by  the  courts  as  conclusive  of  the  matter.  It  is 
too  late  to  dispute  the  logic  or  judgments,  as  the  question  has 
been  before  the  Supreme  Court  in  different  phases,  many  times, 
and  has  been  passed  upon  by  our  most  eminent  judges. 

There  is  a  well-defined  line  of  demarcation  to  be  observed  in 
determining  the  liability  to  taxation  of  railroad  property,  which 
it  is  necessary  to  bear  always  in  mind,  viz :  the  distinction  be- 
tween that  which  is  indispensably  necessary  to  the  operation  of 
t^e  railroad  as  such,  and  that  which  is  necessaiy  to  profitably 
conduct  the  business  of  the  corporation.  In  all  the  cases  in 
which  the  question  has  been  raised,  this  has  been  the  controlling 
thought. 

In  Lehigh  Coal  and  Navigation  Company  v.  Northampton 
Counjby,  8  W.  &  S.  33 i,  "the  bed,  bermebauk  and  tow-path" 
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of  an  incorporated  canal  were  held  to  be  part  of  the  canal,  and 
as  such  were  exempt.  In  Railroad  v.  Berks  County,  6  Pa.  70, 
it  was  held  that  "water«tations  and  depots  by  which  latter  is 
to  be  understood  the  offices,  oil  houses  and  places  to  hold  cars, 
and  such  places  and  buildings  as  may  fairly  be  deemed  necessary 
and  indispensable  to  the  construction  of  the  road",  were  not 
taxable  whilst  ''warehouses,  coal  lots,  coal  chutes,  machine  shops, 
wood  yards,  and  the  like  ",  were  taxable.  The  latter  are  only 
indispensable  to  the  profits  to  be  made  by  the  company,  and  are 
legitimate  subjects  of  taxation,  within  the  act  of  1844,  P.  L.  486. 
They  are  not  appurtenant  to  the  road,  but  to  the  business  done 
upon  it. 

In  Wayne  County  v.  Canal  Company,  15  Pa.  351,  it  was  held 
that  the  "  reservoir  for  supplying  the  canal  with  water  "  was 
not  taxable,  neither  were  "  houses  and  gardens,  occupied  by  the 
collectors  and  lock  tenders  "  along  the  line  of  the  canal  and 
railroad ;  nor  were  the  "  engine  and  machinery  for  raising  cars 
up  the  inclined  planes,"  nor  the  "  engine  houses,  houses  and 
gardens  on  the  line  of  the  road  occupied  by  the  engineers  at- 
tending the  engines,"  nor  "  the  collectors'  and  engineers'  offices  " 
in  Honesdale  liable ;  but  the  buildings  in  Honesdale,  at  the  junc- 
tion of  the  canal  and  railroad,  used  for  shipping  and  transship- 
ping goods  and  merchandise  to  and  from  the  canal  and  railroad, 
and  houses  used  as  boarding  houses  for  workmen,  and  the  stables 
used  for  the  horses  drawing  the  cars  on  the  railix)ad,  also  the 
workmen's  tools,  were  liable  to  taxation. 

In  New  York  &  Erie  Railroad  v.  Sabin,  26  Pa.  242,  it  was 
held  that  the  "  machine  shops,  foundries,  freight  and  passenger 
houses  "  of  the  company  which  are  used  to  carry  on  the  business 
of  the  road,  and  the  expenses  of  their  erection,  charged  to  the 
cost  of  construction,  are  not  subject  to  assessment  and  taxation 
for  state  and  county  purposes,  under  the  Acts  of  April  15, 
1834,  P.  L.  509  and  April  29, 1844,  P.  L.  486. 

In  the  West  Chester  Gas  Company  v.  County  of  Chester,  30 
Pa.  232,  it  was  held  that  '^  the  works  of  an  incorporated  gas  com- 
pany "  are  not  taxable  as  real  estate  for  state  and  county  pur- 
poses, but  dwelling  houses  erected  by  the  company,  for  the 
residence  and  accommodation  of  its  workmen  are  liable  to  tax- 
ation,— the  reason  given  being :  "  The  principle  which  pervades 
the  law  thus  established,  is  the  indispensability  of  the  exempted 
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property  to  the  other  privileges  granted  by  the  legislature ;  for 
the  injustice  of  taxing  a  company  to  the  value  of  its  property, 
and  then  taxing  special  articles  necessary  to  the  enjoyment  of 
the  whole,  was  not  to  be  imputed  on  slight  grounds,"  and  fol- 
lowed in  Gas  Co.  v.  County  of  Chester,  97  Pa.  476,  exempting 
"  the  buildings,  retorts,  machinery,  conduit  pipes,  reservoir,  of 
a  gas  company." 

In  Lackawanna  Iron  and  Coal  Company  v.  County  of  Luzerne, 
42  Pa.  424,  it  was  held,  following  the  decision  of  Carbon  Iron 
Company  v.  Carbon  County,  39  Pa.  251,  that  it  is  only  the 
"  public  works  held  by  corporations,  together  with  their  neces- 
sary appurtenances,  as  public  works  "  which  are  exempt  from 
taxation,  and  that  lands  held  by  corporations  for  private  pur- 
poses are  taxable,  as  the  lands  of  individuals,  unless  expressly 
exempt. 

In  Cumberland  Valley  Railroad  Company  v.  McLanahan,  59 
Pa.  28,  it  was  held  that,  "  whatever  buildings  and  erections 
were  necessary  to  a  railroad  as  such, — ^without  which  it  would 
not  be  a  complete  and  perfect  railroad — fit  for  use, — are  in- 
cluded by  implication.  Such  would  be  depots  for  the  receptioii 
and  landing  of  passengers  and  freights,  wood  and  water  sta- 
tions, toll  houses,  watch  houses  and  others  of  similar  character ; " 
"  the  line  of  the  road  and  ground  occupied  thereby,  and  the 
buildings  immediately  necessary  for  its  enjoyment  not  merely 
useful  or  convenient  are  exempt;  whilst  all  other  property, 
though  erected  for  the  convenience  of  the  company  and  to  pro- 
mote its  trade  and  business  is  subject  to  taxation." 

In  Northampton  County  v.  Lehigh  Coal  &  Navigation  Com- 
pany, 75  Pa.  461,  it  was  held,  that  the  Act  of  April  8,  1873, 
P.  L.  64,  did  not  change  the  course  of  judicial  decisions  upon 
the  construction  of  the  general  tax  law,  but  was  intended  to 
repeal  a  large  number  of  special  acts  upon  the  statute  book, 
exempting  particular  properties ;  and  that  land  necessary  to  the 
franchises  of  a  railroad  corporation  is  a  part  of  such  franchise, 
and  is  not  real  estate  subject  to  local  taxation  under  the  exist- 
ing laws. 

In  the  County  of  Erie  v.  Erie  &  Western  Transportation 
Company,  87  Pa.  434,  it  was  said  that,  "  It  has  been  repeatedly 
ruled  that  the  property  of  canal  and  railroad  companies  and 
other  quasi  public  corporations,  necessary  for  the  exercise  of 
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their  several  franchises,  as  depots,  toll-houses  and  water  sta- 
tions ai'e  not  taxable  for  local  purposes.  The  reason  given  for 
this  exemption  is  that  these  things  enter  into  the  verj'  compo- 
sition of  the  works  of  these  corporations,  and,  without  which 
they  could  not  exercise  their  corporate  functions." 

In  Pennsylvania  Railroad  Company  v.  City  of  Pittsburg,  104 
Pa.  522,  will  be  found  a  careful  presentation  of  the  whole  sub- 
ject in  the  opinion  of  the  court,  and  the  dissent  by  Judges 
Green  and  Paxson.  In  item  four  of  the  opinion  of  the  court 
below  it  is  said  that,  "  The  law  is  settled  that  the  words  *  real 
estate '  in  the  general  tax  law  of  the  state  do  not  include  or 
make  liable  to  taxation  the  real  estate  of  a  railroad  company, 
such  as  road-beds,  depots,  machine  shops,  and  other  land  neces- 
sary for  the  operation  of  the  road."  But  the  decision  in  that 
case,  as  stated  by  the  court,  turns  on  the  proper  construction  of 
the  Act  of  January  4, 1859,  P.  L.  828,  Northumberland  v.  P. 
&  E.  R.  Co.,  20  W.  N.  C.  881,  entitled  "an  act  to  enable  the 
City  of  Pittsburg  to  raise  additional  Revenue,"  section  three 
being,  "  all  real  estate  situated  in  said  city,  owned  or  possessed 
by  any  railway  company,  shall  and  is  hereby  made  subject  to 
taxation  for  city  purposes,  the  same  as  other  real  estate  in  said 
city."  And  the  Supreme  Court,  in  affirming  the  judgment, 
held  that  under  the  third  section  the  decision  was  correct 
*'  The  fact  that  such  property  had  heretofore  been  held  to  be  an 
incident  to  the  corporate  franchises  of  the  corporate  companies, 
matters  not.  It  nevertheless  was  real  estate.  Land  purchased 
and  owned  by  copartners,  as  partnership  property,  may,  for 
many  purposes  be  considered  personal  property,  yet  for-all  pur- 
poses of  taxation  it  is  real  estate.  The  fact  that  this  property 
was  held  and  used  by  the  railroad  companies  to  facilitate  the 
working  of  their  roads,  did  not  destroy  its  character  as  real 
estate."  In  the  last  sentence  is  the  legal  reason  for  the  affirm- 
ance of  the  judgment  of  the  court  below. 

In  Allegheny  County  v.  McKeesport  Diamond  Market,  123 
Pa.  164,  "  a  market  house  building  "  was  held  liable  to  taxation 
under  the  act  of  April  15,  1834.  "The  case  stated  shows  that 
the  defendant  is  a  private  corporation,  carrying  on  the  business 
of  renting  out  portions  of  its  building  which  is  a  market  house. 
It  differs  in  no  respect  from  an  individual  who  is  engaged  in 
the  same  business,  except  that  its  building  is  located  upon  a 
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public  square  in  the  borough."  "If  the  market  house  were 
located  upon  other  land  it  would  not  be  pretended  that  it  could 
for  any  reason  escape  taxation  for  county  purposes.  It  is  sim- 
ply and  only  a  case  of  a  private  corpoi-ation  carrying  on  its  busi- 
ness and  owning  real  estate  under  the  description  of  a  house." 

In  Appeal  of  the  City  of  Pittsburg,  123  Pa.  874,  it  was  held 
that  "  gas  pipes  of  an  incoiporated  company,"  lawfully  engaged 
in  the  production  and  supply  of  natural  gas,  are  not  assessable 
eo  nomine  for  local  taxation  on  the  ground  that  they  were  "  the 
public  works  of  a  corporation  without  which  its  franchise  rights 
were  useless." 

In  P.  C.  &  R.  V.  Vandyke,  137  Pa.  249,  specially  relied  upon 
by  the  appellee,  it  was  held  that  "  the  repair  shops,  consisting 
of  the  machine  shop,  blacksmith  shop,  boiler  shop,  wood  pattern 
shop,  paint  shop,  foundry,  car  shop,  car  blacksmith  shop  "  of  the 
railroad  company  were  subject  to  the  taxes  levied  upon  them ; 
but  examination  of  the  case  shows  that  under  the  description 
of  the  buildings  as  ''  repair  shops  "  was  included  a  number  of 
buildings  in  which  new  engines  and  cars  were  built ;  that  work 
for  other  roads  was  done  and  that  the  plant  under  that  descrip- 
tive name  "  repair  shop,J'  was  not  used  exclusively  for  the  repair 
of  the  engines  and  cars  of  the  railroad  company.  The  Supreme 
Court  said :  "  It  is  probable  that  these  shops  are  a  convenient 
possession,  affording  facilities  in  conducting  the  business  of  the 
company,  and  enabling  it  to  make  profits;  but  they  are  not 
under  the  well  considered  decisions  of  this  court,  exempt  from 
taxation  for  local  purposes." 

This  case  is  based  upon  Railroad  v.  Berks  County,  6  Pa.  70, 
and  East  Penn.  R.  R.  Co.'s  Case,  1  Walker,  428,  but  in  neither 
does  it  appear  that  the  shops  mentioned  were  exclusively  used 
for  the  repairing  of  the  engines  and  cars ;  in  the  first  the  prop- 
erty was  assessed  in  gross  "  for  the  manufacture,  construction 
and  repair  of  the  locomotives,  caro  and  other  machinery  used 
upon  their  railroad,"  and  as  stated  in  the  opinion  of  the  court 
below  it  is  said :  "  With  regard  to  the  property  in  northeast 
ward,  consisting  of  twenty-two  and  three  quarter  acres,  so  much 
of  it  as  is  occupied  for  the  purposes  of  a  freight  depot,  wood 
and  coal  yard,  coal  chutes  and  an  oil  office,  is  not  liable  to  an 
assessment  for  taxation.  The  ten  acres,  parcel  of  this  and  in- 
tended to  be  used  for  similar  purposes  are  in  our  opinion  liable 
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to  taxation  until  they  are  so  used,  we  have  no  means  of  appor- 
tioning the  value  of  this  property.  The  property  in  the  south- 
east ward  is  valued  in  the  assessment  in  gross,  and  we  have 
no  means  of  apportioning  the  valuation  between  the  workshop, 
which  is,  and  the  passenger  depot  which  is  not  liable  to  assess- 
ment for  taxation ; "  which  is  directly  affirmed  by  the  Supreme 
Court. 

In  the  latter  case,  the  property  was  described  in  the  case 
stated  as  follows :  "  On  this  twenty  acres  are  erected  railroad 
sidings,  machine  shops  in  which  engines  are  repaired,  black- 
smith shop  in  which  smith  work  of  the  road  is  done,  carpenter 
shop  in  which  cars  are  built  and  repaired,  paint  shop,  oil  and 
waste  house,  where  oil  and  waste  are  stored,  round  house,  turn 
tables,  coal  docks  in  which  coal  for  locomotives  is  stored,  water 
station  and  cattle  yard." 

This  blending  in  the  description  of  works  used  for  construction, 
with  repair  shops,  might  apply  to  works  in  which  car  building 
was  the  principal  business.  The  property  was  not  separated  as 
in  this  case,  and  was  dealt  with  as  in  every  other  case  where 
the  railroad  company  did  not  affirmatively  show  that  the  prop- 
erty claimed  to  be  exempit  was  separated  from  construction 
works,  and  was  indispensably  necessary  to  successfully  operate 
and  use  the  grant  of  the  legislature  to  the  corporation. 

In  Northumberland  County  v.  P.  &  E.  Railroad  Company, 
20  W.  N.  C.  881,  the  court  below  in  a  careful  opinion,  says :  **  I 
am  of  the  opinion  that  the  leaning  of  the  decisions  is  that  the 
indispensable  works  of  a  public  corporation  are  part  of  its  cor- 
porate franchise,  and  therefore  taxable  as  stock  which  is  per- 
sonal property,  and  hence  is  not  to  be  regarded  as  real  estate 
in  any  form.  Such  property  is  not  in  fact  real  estate  or  houses 
or  lands,  but  personal  estate,  corporate  franchises."  The  prop- 
erty was  described  as  a  "  round  house,  a  repair  shop,  a  trav- 
erse table,  an  oil  house,  paint  shop,  engine  and  boiler  house, 
tracks  and  sidings  used  as  ways  of  approach  to  the  stations  and 
buildings  in  connection  with  the  railroad  and  providing  the  re- 
quired terminal  facilities  for  the  company  and  its  lessee "  of 
which  the  court  below  sajrs  "  it  is  absolutely  and  indispensably 
necessary  to  have  terminal,  approaching  and  connecting  facil- 
ities at  the  ends  of  each  line ;  in  other  words,  tracks  and  sid- 
ings used  for  shifting  and  making  up  trains,  to  be  taken  on 
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and  over  the  connecting  roads.  These,  we  thmk,  are  a  paii;  of 
the  public  works  of  the  companies  used  as  such,  with  their  nec- 
essary appurtenances,  and  are  ordinary  and  pertinent  works 
and  structures  to  the  railroads,  and  are  strictly  necessary  in  ex- 
ercising their  seyeral  franchises,"  which  was  affirmed  by  the 
Supreme  Court. 

In  Water  Company  v.  Girton,  142  Pa.  92,  it  was  held  that 
the  lands  of  the  water  company  along  the  line  of  the  stream 
used  for  supplying  water  to  it,  were  not  exempt  from  taxation, 
for  the  reason  urged,  "'  For  fear  a  nuisance  might  be  erected  on 
said  lands  and  contaminate  said  stream." 

In  Schuylkill  County  v.  Citizens  Gas  Company,  148  Pa.  162, 
it  is  stated  by  the  court  below :  "  A  public  corporation  is  one 
which  cannot  carry  out  the  purposes  of  its  organization  with- 
out chartered  rights  from  the  commonwealth.  Railroads,  ca- 
nals and  gas  companies  must  have  the  right  of  eminent  domain 
in  order  to  perform  their  functions.  Their  property,  which  is 
indispensable  to  their  chartered  rights,  is  represented  by  their 
capital  stock,  and  as  such  is  taxed  specially  by  the  legislature, 
and  the  law  will  not  subject  it  to  duplicate  taxation  by  mere 
inference.  It  must  expressly  be  made  subject  by  statute.  Such 
of  the  property  of  such  corporation  as  is  not  indispensable,  but 
is  merely  convenient,  is  held  subject  to  taxation  under  the  gen- 
eral law  assessing  such  property,"  and  in  disposing  of  the  case, 
that  part  of  the  property  of  the  gas  company  which  was  found 
to  be  indispensably  necessary  to  enable  the  defendant  to  carry 
on  its  business,  was  held  exempt.  The  remaining  part  of  it 
was  held  liable  to  taxation ;  which  was  affirmed  by  the  Supreme 
Court 

In  St  Mary's  Gas  Company  v.  Elk  County,  168  Pa.  401,  the 
same  question  is  carefully  considered  and  the  same  result 
reached  bj  the  court  below,  and  affirmed  by  the  Supreme  Court. 

Returning  now  to  the  facts  in  this  case,  the  court  below  iinds 
that  the  buildings  on  lots  348  and  347  are  used  as  the  general 
repair  shop  for  the  plaintiff's  roadway,  "  The  cars,  locomotives 
and  rolling  stock  of  the  company  being  there  repaired,  rebuilt 
when  necessary,  painted,  etc.,  but  entii-ely  new  structures  are  not 
there  manufactured,  and  the  capacity  of  the  shops  is  not  greater 
than  is  necessary  for  the  work  of  the  plaintiff  company." 
The  facts  as  found  are  based  on  ample  evidence.    The  use  is 
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exclusive,  and  limited  to  repairs,  and  rebuilding,  in  reconstruct- 
ing and  restoring  from  dangerous  to  safe  conditions,  the  motive 
power  and  rolling  stock  of  the  company  after  accidental  injury 
or  natural  wear  and  tear  of  the  structural  parts.  While  the 
words  ("  repair  shops  "  and  "  machine  shops")  have  been  used 
in  a  number  of  the  cases  above  noted,  it  will  be  found  on  exam- 
ination that  in  no  case  has  it  been  decided,  that  repair  shops, 
strictly  used  as  such,  are  held  liable  to  taxation,  and  the  reason 
of  their  exemption  is  pointed  out  in  nearly  every  case  cited. 
The  demand  for  rapid  travel,  and  the  imperative  necessity  on 
the  part  of  the  railroad  company  to  safely  and  rapidly  transport 
persons,  property,  and  the  government  mails,  impose  on  the  rail- 
road companies  the  corresponding  duty  to  have  the  roadbed, 
engines  and  cars  in  condition  at  all  times  to  perform  their  legal 
duties.  The  delay  of  trains,  resulting  from  want  of  prompt 
repair  of  engines  and  cars,  and  causing  business  disappointments 
and  damage,  would  be  a  trifling  incident  as  compared  to  loss  of 
life  or  injury  to  persons,  caused  by  not  having  repair  shops  and 
repair  storehouses  along  the  line  of  the  road,  from  which 
machinery,  tools,  skilled  workmen,  and  duplicate  parts  of  en- 
gines and  cars  could  be  promptly  transferred  to  the  point  where 
an  accident  had  occurred.  Public  policy  requires  that  every- 
thing which  tends  to  increase  the  danger  of  travel  upon  rail- 
roads should  be  prevented.  The  propelling  power  used  in 
hauling  the  numerous  freight  and  passenger  trains  at  a  high  rate 
of  speed ;  the  responsibility  for  safe  roadbed,  engines  and  cars, 
require  that  the  railroad  company  shall  have  as  means  to  meet 
these  i*esponsibilities,  and  to  discharge  these  duties,  the  fullest 
opportunities  with  the  freest  use  which  is  deemed  necessary  to 
the  safe  management  of  the  road.  Given  an  engine  or  car 
derailed,  or  parts  of  an  engine  or  car  broken ;  then  repair  shops 
as  such,  and  storage  houses  for  duplicate  parts  of  engines  and 
cars,  necessary  machinery  and  appliances,  become  as  indispen 
sably  necessary  to  the  proper  exercise  of  the  corporate  franchises 
of  the  railroad  company  in  the  discharge  of  their  duty  to  the 
public,  as  are  passenger,  freight  and  water  stations,  tanks  and 
tool  houses  along  the  line  of  their  roads.  The  argument  of 
appellee  that  the  same  work  could  be  done  by  independent  per- 
sons not  connected  with  the  railroad  company  is  not  convincing. 
The  railroad  company  must  be  the  absolute  and  sole  judge  of 
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the  manner  in  which  repairs  are  to  be  made ;  it  must  have  entire 
control  over  the  skilled  labor  applying  the  repairs  to  an  im- 
paired engine  or  car ;  over  the  manner  of  doing  the  work  and 
the  hours  at  which  it  is  done ;  and  in  a  matter  so  vitally  affect- 
ing the  public  the  company  should  not  be  expected  to  depend 
on  the  judgment,  skill  or  direction  of  an  employee  of  another. 

In  case  of  difference  of  opinion  between  the  railroad  company 
owning  the  track  and  engine,  and  the  independent  repairman — 
can  it  be  pretended  that  a  carpenter  or  blacksmith  or  machinist 
in  the  employ  of  another  should  decide  as  to  the  necessity  for 
repairs  or  the  efficiency  of  the  work  done  ?  Moreover,  no  one 
outside  the  company  could  be  expected  to  keep  the  necessary 
supplies  in  stock  at  the  numerous  points  needed.  New  engines 
and  cars  can  be  purchased  from  the  builders,  but  the  many  inci- 
dental and  unexpected  but  certain  accidents  which  naturally 
happen  in  operating  them,  can  be  remedied  only  by  the  com- 
pany in  whose  daily  service  they  promote  the  design  of  their 
purchase;  any  other  sjrstem  of  repair  would  be  extremely 
doubtful  in  its  results,  both  as  to  the  efficiency  of  the  work  done 
and  as  to  the  time  expended  in  performing  it. 

The  third,  fourth,  fifth  and  sixth  assignments  of  error  are  sus- 
tained. The  decree  dissolving  the  injunction,  and  dismissing 
plaintiff*s  bill,  is  reversed.  The  bill  is  reinstated.  The  injunc- 
tion heretofore  granted  by  the  court  below  is  continued,  so  far 
as  it  applies  to  lots  number  348  and  347  on  which  are  the  gen- 
eral repair  shops  for  the  plaintiff's  roadway.  We  do  not  feel 
that  lot  198  B,  used  in  part  as  a  wood  yard  and  for  the  other 
purposes  named,  is  exempt  from  taxation,  and  as  to  it,  the  taxes 
were  properly  assessed.    The  costs  to  be  paid  by  the  appellee. 
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Lewis  Keeper  v.  Thomas  H.  Greevy,  Appellant 

Promi89ory  note — Fraud^Evidence — Burden  of  proof. 
To  support  an  action  by  the  indorsee  of  negotiable  paper  against  the 
maker,  in  the  first  instance  it  is  only  necessaiy  for  the  plaintiff  to  put 
the  paper  in  evidence ;  then  if  the  defendant  proves  that  the  paper  was 
put  in  circulation  by  fraud  or  undue  means,  his  defense  will  prevail  un- 
less the  plaintiff  establishes  that  he  acted  fairly  and  paid  value. 

Promissory  note^Fraud — Evidence  of  conspiracy. 

Where  in  a  suit  on  a  promissory  note,  the  theoiy  of  the  defense  is  that 
the  plaintiff  was  not  a  bona  fide  holder,  that  he  was  acting  for  the  original 
payee,  and  when  there  was  evidence  that  every  thing  which  had  been  done 
in  regard  to  the  inception  and  conduct  of  the  action  had  been  done  by  the 
payee — ^who  had  employed  counsel  and  retained  custody  of  the  note — and 
when  it  was  alleged  that  at  the  transfer  of  the  note  no  money  passed  but 
it  was  accepted  in  payment  of  wages  due  by  the  payee  to  plaintiff  with- 
out indorsement  by  payee.  Held,  that  it  was  eiTor  to  reject  an  offer  to 
prove  that  the  payee  who  obtained  possession  of  the  note  in  1893  still 
claimed  to  be  the  owner  of  the  same  in  1895 ;  and  it  was  eiTor  in  face  of 
such  offer  to  say  that  the  evidence  was  undisputed  that  plaintiff  was  a  bona 
fide  holder  for  value  without  notice  before  maturity. 

Argued  April  26, 1897.  Appeal,  No.  54,  March  T.,  1897,  by 
defendant,  from  judgment  of  C.  P.  Blair  Co.,  Oct.  T.,  1896, 
No.  195,  on  verdict  for  plaintiflF.  Before  Rice,  P.  J.,  Willakd, 
WiCKHAM,  Beaver,  Rebdee,  Orlady  and  Smith,  JJ.  Re- 
versed. 

Assumpsit  on  promissory  note.  Before  McClubb,  P.  J.,  of 
the  17th  judicial  district  specially  presiding. 

It  appeared  from  the  evidence  that  Martin  Grube,  an  em- 
ployer of  plaintiff,  obtained  from  defendant  under  alleged 
fraudulent  circumstances  a  promissory  note  made  by  The  Wop- 
sononock  Resort  and  Improvement  Company  (who  were  in- 
debted to  plaintiff),  indorsed  by  defendant. 

Subsequently  Grube  gave  the  note  to  the  plaintiff,  as  it  was 
alleged  without  notice  and  before  maturity,  in  payment  of  wages 
alleged  to  be  due  by  Grube  to  the  plaintiff.  Defendant  offered 
to  prove  by  W^  W.  Saupp  that  the  witness  "saw  Martin  Grube 
at  Lancaster  and  that  Martin  Grube  said  that  Tom  Greevy  was 
owing  him  a  bill  for  whisky,  and  he  was  abusing  Greevy,  and 
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stated  that  Greevy  owed  him  then  for  whisky,  a  bill  for  whisky.** 
This  for  the  purpose  of  showing  that  Grube  was  still  the  owner 
of  the  note  and  exercising  acts  of  ownership  over  it.  Objected 
to  it.     Objection  sustained. 

Verdict  and  judgment  for  plaintiff  for  $156.29.  Defendant 
appealed. 

Urrors  assigned  were  (1)  In  rejecting  the  testimony  of  W.  W. 
Saupp,  who  was  called  by  the  plaintiff  to  prove  that  Martin 
Grube,  who  originally  obtained  the  note  in  October,  1893,  by 
frauds  still  claimed  to  be  the  owner  of  the  same  in  September, 
1895.  (2)  In  stating  just  before  charging  the  jury,  "I  am 
going  to  let  the  case  go  to  the  jury,  certainly,  but  instructions 
will  be  such  as  to  almost  indicate  the  verdict."  (3)  In  charg- 
ing the  jury,  and  in  directing  a  verdict  for  the  plaintiff,  as  fol- 
lows :  "  The  evidence  is  undisputed  that  he  got  it  for  value 
before  maturity,  without  notice  of  any  fraud  on  the  part  of 
Mr.  Grube,  who  obtained  it  from  the  indorser,  Mr.  Greevy,  and 
we,  therefore,  think  the  verdict  in  this  case  should  be  in  favor 
of  the  plaintiff  for  the  amount  of  the  note,  with  interest  from 
January  8, 1894,  and  protest  fees."  (4)  In  not  submitting  to 
the  jury  the  question  as  to  whether  or  not  the  plaintiff  was  a 
holder  for  value,  without  notice  of  the  fraud,  and  that  he  took 
the  note  in  good  faith. 

John  D.  Blair^  with  him  ff,  F.  Walters,  for  appellant. — The 
plaintiffs  were  not  holders  in  the  usual  couree  of  business  for  a 
new  and  valuable  consideration,  but  took  the  note  from  the 
maker  himself,  without  sacrificing  any  right  or  parting  with  any 
thing  of  value ;  their  position  did  not  protect  them  from  the 
fraud  of  the  maker  in  his  surreptitious  possession  and  use  of  the 
not©:  Lord  v.  Ocean  Bank,  20  Pa.  384;  Petrie  v.  Clark,  11  S. 
&  R.  377 ;  Depeau  v.  Waddington,  6  Whart.  220 ;  Garrard  v. 
P.  &  C.  R.  R.  Co.,  29  Pa.  154. 

As  to  the  question  of  the  burden  of  proof  cited,  Holme  v. 
Karsper,  5  Binn.  469 ;  Hardware  Co.  v.  Bank,  109  Pa.  240 ; 
Hutchinson  v.  Boggs,  28  Pa.  294 ;  Lenheim  v.  Wilmarding,  55 
Pa.  73. 

M.  M.  McNeil,  for  appellee. — The  note  was  given  for  a  valid 
consideration ;  there  is  no  evidence  that  the  plaintiff  had  notice 
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of  any  fraud  in  its  procurement — it  was  the  duty  of  the  court 
to  direct  a  verdict  for  him ;  it  would  have  been  error  had  he 
not  done  so :  Rotherraal  v.  Hughes,  134  Pa.  610. 

Justice  Williams,  in  the  case  of  State  Bank  v.  McCoy,  69 
Pa.  204,  said  that  fraud  and  imposition  in  obtaining  a  note 
will  not  avoid  it  in  the  hands  of  an  innocent  indorsee :  Moore- 
head  V.  Gilmore,  77  Pa.  118 ;  McSpan-an  v.  Neely,  91  Pa.  17. 

Opinion  by  Rebdeb,  J.,  July  23, 1897 : 

After  the  defendant  had  introduced  proof  that  the  note  in 
suit  was  obtained  by  Mr.  Grube  from  him  fraudulently,  the 
burden  was  shifted  upon  the  plaintiff  to  show  that  he  had  ob- 
tained the  note  without  notice  of  the  fraud  for  a  valuable  con- 
sideration. That  this  is  the  well-settled  law  of  Pennsylvania, 
there  can  be  no  question. 

"  Where  a  negotiable  note  was  obtained  from  the  maker  under 
false  pretense,  and  fraudulently  put  in  circulation  by  the  payee, 
the  holder  of  the  note,  in  order  to  recover,  must  show  a  purchase 
for  value  before  maturity,  without  notice  of  the  fraud :  "  Smith 
V.  Popular  L.  &  B.  Assn.,  93  Pa.  19. 

"  To  support  an  action  by  the  endorsee  of  negotiable  paper 
against  the  maker,  in  the  first  instance  it  is  only  necessaiy  for 
the  plaintiff  to  put  the  paper  in  evidence.  Then  if  the  defend- 
ant proves  that  the  paper  was  put  in  circulation  by  fraud  or 
undue  means,  his  defense  will  prevail  unless  the  plaintiff  estab- 
lishes that  he  acted  fairly  and  paid  value.  This  was  decided 
more  than  twenty  years  ago  in  Holme  v.  Karsper,  6  Binn.  469, 
and  has  continued  an  accepted  rule : "  Lerch  Hardware  Com- 
pany V.  Bank,  109  Pa.  240. 

In  the  case  under  consideration,  the  course  indicated  by  the 
last  cited  case  was  partially  pursued.  The  note  was  put  in  evi- 
dence by  the  plaintiff,  and  the  defendant  intei'posed  his  defense 
that  the  note  had  been  obtained  of  him  by  fraud  and  false  rep- 
resentations. Had  the  defense  gone  no  further,  the  plaintiff 
would  have  been  bound  in  rebuttal  to  prove  that  he  was  an  in- 
nocent holder  for  value.  He  was,  to  a  certain  extent  relieved  of 
that  necessity  by  the  defense  calling  him  for  cross-examination, 
during  which  he  testified  that  he  obtained  the  note  without 
notice  of  the  fraud,  and  for  a  valuable  cons?  deration  paid  by 
him  to  Grube. 
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The  burden  to  establish  this  was  upon  the  plaintiff,  and  the 
jury  should  have  been  instructed  to  render  a  verdict  in  favx)r  of 
the  defendant  if  they  did  not  believe  Keeper's  statement  that 
he  was  an  innocent  holder  for  value ;  and  there  was  certainly 
enough  proof  in  the  cause  to  cany  the  question  of  his  ci*edibil- 
ity  to  the  jury. 

The  first  assignment  of  error  will  also  have  to  be  sustained. 
The  theory  of  the  defense  was  that  Keeper,  the  plaintiff,  was 
not  a  bona  fide  holder  of  the  note ;  that  he  was  acting  for  Mar- 
tin Grube,  who  was  the  original  payee  of  the  note.  When  upon 
the  stand,  he  testified  that  everything  that  had  been  done  in 
regard  to  the  inception  and  conduct  of  this  action  had  been  done 
by  Martin  Grube — he  had  employed  attorneys,  retained  the  cus- 
tody of  the  note,  and  had  done  all  other  things  that  were  nec- 
essary for  the  purpose  of  bringing  this  suit.  At  the  time  it 
was  alleged  the  note  was  ti-ansferred  from  Grube  to  Keeper,  no 
money  passed ;  but  Keeper  testifies  that  he  accepted  it  for  wages 
due  him  from  Grube. 

In  this  aspect,  as  to  the  theory  of  an  arrangement  or  conspir- 
acy between  them  for  the  purpose  of  obtaming  for  Grube  the 
proceeds  of  a  note  which  he  could  not  recover  in  an  action  in 
his  own  name,  the  declarations  of  Grube  as  to  his  ownership  of 
the  note  at  a  time  subsequent  to  its  alleged  transfer  from  him 
to  Keeper,  were  certainly  admissible  as  evidence  in  the  cause  to 
go  to  the  jury  for  their  consideration  in  the  determination  of 
their  verdict.  Therefore,  the  exclusion  of  the  testimony  of  W. 
W.  Saupp  was  error,  and  the  first  assignment  of  error  will  have 
to  be  sustained,  as  well  as  the  second,  third  and  fourth. 

Judgment  is,  therefore,  reversed,  and  a  venire  facias  de  novo 
awarded. 
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E.  D.  Yohn  v.  William  Shumaker,  Appellant. 

Principal  and  surety^Opening  judgment. 

Where  a  contract  of  suretyship  in  the  shape  of  a  judgment  note  is  ma- 
terially altered  by  the  act  of  the  plaintiff  so  that  the  rights  of  the  surety 
are  materially  affected,  a  motion  to  open  the  judgment  will  prevail. 

Opening  judgment — Principal  and  surety— Question  for  jury. 
It  is  alleged  on  a  motion  to  open  judgment  that  defendant  signed  a  note 
as  surety  and  delivered  same  to  plaintiff  with  the  understanding  that  the 
principal  was  to  sign ;  subsequently  the  principal  refuses  to  sign,  when  by 
the  act  of  the  holder  of  the  note,  the  entire  nature  of  the  obligatiou  is 
changed  and  it  is  entered  of  record  as  a  judgment  against  him  as  princi- 
pal. Held,  that  the  credibility  of  these  statements  and  the  proof  of  the 
fact  alleged  should  have  gone  to  the  jury  and  the  judgment  should  have 
oeen  opened. 

Argued  March  10, 1897.  Appeal,  No.  4,  March  T.,  1897,  by 
defendant,  from  order  of  C.  P.  Perry  Co.,  April  T.,  1895, 
No.  73,  discharging  rule  to  strike  off  judgment  Before 
Rice,  P.  J.,  Willaed,  Wickham,  Bbavee,  Rbbdee  and 
Oblady,  JJ.    Reversed. 

Petition  to  strike  ofiE  judgment.    Before  Bell,  P.  J.,  of  the 
24th  judicial  district,  specially  presiding. 
The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

The  court  below  discharged  the  rule  to  strike  ofiE  judgment. 
Defendant  appealed. 

Error  assigned  was  refusal  of  the  court  to  strike  off  judg- 
ment or  at  least,  to  open  same  and  let  defendant  into  a  de- 
fense. 

J  L.  Market  with  him  B,  F.  Junkin.  for  appellant. — The 
court  below  based  its  decision  on  Whitaker  v.  Richards,  134 
Pa.  191;  Sharp  v.  U.  S.,  4  Watte,  21;  Keyser  vrKeen,  17  Pa. 
327 ;  Simpson  v.  Bovard,  74  Pa.  354 ;  Warfel  v.  Frantz,  76  Pa. 
88 ;  Keener  v.  Crago,  81*  Pa.  166,  which  clearly  rest  upon  the 
principle  that  if  one  sign  a  surety  on  a  bond  and  deliver  it, 
without  a  stipulation,  that  it  shall  be  inoperative  until  others 
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sign  it,  leaves  it  effective  as  against  those  who  do  sign  it.    We 
agree  to  this,  but  our  ease  is  quite  different. 

J,  M.  Bamett^  of  Bamett  ^  Son^  for  appellee. 

Opinion  by  Reedub,  J.,  July  23, 1897  : 

Upon  the  hearing  of  a  rule  granted  by  the  court  below  to 
open  or  strike  off  a  judgment  entered  by  the  plaintiff  against 
the  defendant,  the  court  discharged  the  rule. 

It  appears  by  the  depositions  filed  at  the  time  of  the  hearing 
that  E.  D.  Yohn  sold  a  hotel  property  to  George  B.  Shumaker 
on  the  21st  day  of  January,  1895,  for  the  sum  of  $1,275.  To 
this  was  to  be  added  whatever  would  be  the  appraised  value  of 
the  liquors,  cigars  and  stock  on  hand  to  be  used  in  that  busi- 
ness. Eight  hundred  dollars  of  the  consideration  money  was  to 
be  paid  by  a  note  given  by  George  B.  Shumaker,  with  security. 
The  other  $475  of  the  original  consideration  money  was  to  be 
added  to  the  appraised  value  of  the  stock  on  hand,  and  a  note 
for  that  was  to  be  given  with  approved  security,  dated  the  1st 
day  of  April,  1895,  and  payable  in  six  months. 

A  note  was  presented  to  William  Shumaker,  the  defendant, 
and  the  appellee  in  this  case,  in  blank,  as  he  was  about  to  leave 
home,  and  could  not  wait  until  the  property  was  appraised  and 
the  value  ascertained.  This  note  contained  a  warrant  of  attor- 
ney for  the  entry  of  judgment,  as  well  as  a  waiver  of  exemption, 
and  was  signed  in  M.  Bamett's  office  and  handed  by  the  defend- 
ants to  Yohn,  the  plaintiff  in  the  suit.  When  the  note  was 
handed  by  the  appellee  to  George  B.  Shumaker  (who  was  to  be 
the  principal  on  the  note)  a  dispute  arose,  Shumaker  alleging 
that  the  goods  or  fixtures  purchased  were  not  all  delivered,  and 
he  refused  to  sign  the  note.  The  note  was  then  filled  up  by 
Mr.  Bamett,  the  attorney  for  Mr.  Yohn,  the  dates  being  supplied, 
it  being  made  payable  "  at  once,"  contrary  to  the  agreement  be- 
tween E.  B.  Yohn  and  the  Shumakers.  George  B.  Shumaker, 
who  was  to  be  the  principal  in  the  note,  never  signed  the  obli- 
gation ;  but  William  Shumaker,  whose  agreement  with  Yohn 
was  to  become  security  on  the  note  for  George  B.  Shumaker 
(the  note  being  an  exemption  note)  signed  it ;  and,  by  the  act 
of  Yohn,  without  William  Shumaker's  consent,  he  was  converted 
from  security  into  principal  upon  the  note. 
Vol.  v— 21 
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That  this  was  not  the  contract  that  he  entered  into,  and  that 
liis  contract  was  materially  altered  by  the  act  of  the  plaintiff  in 
the  judgment,  there  can  be  no  question,  if  his  testimony  is  be- 
lieved by  the  jury.  That  his  rights  were  materially  affected  by 
Buch  alteration  of  the  contract  cannot  be  questioned.  The  note 
was  an  exemption  note.  Had  George  B.  Shumaker  signed  the 
note,  if  William  Shumaker  had  been  obliged  to  pay  the  note,  he 
could  have  proceeded  against  George  B.  Shumaker,  George  B. 
Shumaker  under  the  contract  in  the  note  having  waived  his  ex- 
emption. As  it  is,  if  this  judgment  stands  against  William  Shu- 
maker, William  Shumaker  must  proceed  to  obtain  judgment, 
instead  of  being  subrogated  to  the  rights  of  Yohn  upon  the  rec- 
ord, against  George  B.  Shumaker.  If  he  recovered  judgment, 
he  could  only  then  proceed  against  George  B.  Shumaker,  and 
George  B.  Shumaker  would  have  the  right  to  claim  against  Wil- 
liam Shumaker  his  right  of  exemption  which  he  would  not  have 
had  under  William  Shumaker's  original  contract. 

In  the  second  place,  the  note  was  to  be  made  payable  in  six 
months.  As  it  was  drawn,  it  was  made  payable  "  at  once." 
That  is  such  a  material  alteration  of  the  contract  that  it  renders 
the  note  as  void  as  though  "six  months  "  had  been  originally 
written  into  it,  and  then  had  been  erased  by  the  act  of  the  par- 
ties without  the  defendant's  consent,  and  the  words  "  at  once  " 
interlined. 

The  authorities  relied  upon  by  the  court  below,  namely: 
Whitaker  v.  Richards,  134  Pa.  191 ;  Sharp  v.  United  States,  4 
Watts,  21 ;  Keyser  v.  Keen,  17  Pa.  327 ;  Simpson  v.  Bovard,  74 
Pa.  354,  and  others,  do  not  control  this  case.  They  are  to  the 
effect  that  if  one  sign  as  surety  on  an  obligation  and  deliver  it, 
although  there  may  have  been  an  original  purpose  to  have  a 
number  of  cosureties  does  not  relieve  a  surety  from  the  obliga- 
tion unless  at  the  time  of  signing  there  is  an  express  stipula- 
tion that  he  will  not  be  bound  as  surety  unless  the  others  sign 
it  as  cosureties.  The  reason  for  that  is  clear,  and  has  its  foun- 
dation in  correct  legal  principle.  The  original  purpose  of  a 
number  of  sureties,  presumptively,  is  for  the  protection  of  the 
holder  of  the  note,  for  it  is  readily  seen  that  a  man  might  be 
willing  to  loan  money  upon  the  note,  or  accept  a  bond^  with 
several  sureties  when  he  might  not  be  willing  to  loan  money 
upon  the  signature  of  any  one  of  them.    And,  as  all  sureties 
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Bigning  a  bond  are  responsible  for  the  entire  debt,  and  have  a 
right  of  action  over  against  the  cosureties  for  contribution,  it  is 
presumed  that  when  a  man  assumes  an  obligation  as  surety,  he 
is  willing  to  assume  the  payment  of  the  entire  obligation  in  case 
of  the  failure  of  the  principal  to  pay  the  same  or  meet  the  con- 
ditions of  tte  bond.  The  law  gives  him  ample  protection,  inas- 
much as  he  can  base  his  signature  always  upon  the  stipulation 
that  he  is  not  to  be  bound  unless  the  other  sureties  agi*eed  upon 
also  sign  the  obligation  with  him. 

Nor  does  the  case  of  Loew  v.  Stocker,  68  Pa.  226,  control 
this  case.  In  that  case  a  bond  was  given  to  indemnify  the  sher- 
iff of  Carbon  county  for  selling  goods  under  an  execution.  The 
bond  was  joint  and  several,  and  was  signed  by  the  principal  in 
the  bond  "  Jonathan  Brock  per  his  authorized  attorney  O.  H. 
Wheeler."  It  appeared  upon  the  trial  of  the  case  that  the  bond 
had  not  been  executed  by  Brock  or  by  his  authority.  A  verdict 
was  entered  against  the  sureties  upon  the  bond,  the  court  first 
having  amended  by  striking  out  the  name  of  Brock.  The  jury 
found  a  verdict  for  the  plaintiff,  and  this  action  was  affirmed 
by  the  Supreme  Court. 

The  principle  upon  which  that  case  rests,  although  it  is  not 
clearly  stated  in  the  short  opinion  filed  by  Justice  Shabswood, 
manifestly  is  that  where  a  signature  of  a  principal  purports  to 
be  upon  a  bond  either  written  by  himself  or  purporting  to  be 
written  by  his  authority,  sureties  who  sign  the  bond  after  him 
are  to  a  certain  extent  guarantors  of  the  correctness  of  the  sig- 
nature or  of  the  fact  that  it  was  signed  by  his  authority ;  and, 
after  their  acceptance  of  the  signature  upon  the  bond,  or  of  the 
purported  authority  of  the  persons  signing  for  him,  they  cannot 
afterwards  relieve  themselves  of  the  consequences  of  their  obli- 
gation by  coming  into  court  and  pleading  that  it  was  not  signed 
by  the  principal  or  not  signed  by  his  authority.  The  duty  was 
upon  them  to  ascertain  that  the  signature  of  the  principal  of 
the  bond  was  correctly  attached  to  the  bond  before  they  assumed 
the  obligation  with  him. 

But  the  principles  decided  in  the  former  cases  have  no  appli- 
cation here,  nor  has  the  principle  decided  in  the  case  of  Loew 
V.  Stocker.  There  was  no  signature  to  this  note  purporting  to 
be  the  signature  of  George  B.  Shumaker  after  which  William 
Shumaker  signed,  but  the  note  was  signed  in  blank  by  William 
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Shumaker  and  left  in  the  possession  of  Yohn,  to  become  opera- 
tive against  him  as  surety  only  when  he  had  obtained  the  sig- 
nature of  George  B.  Shumaker  to  the  note.  The  distinction 
between  this  case  and  Loew  against  Stocker  is  very  manifest 
upon  consideration.  Here  is  a  contract  of  suretyship,  the  de- 
fendant to  be  the  sole  surety.  For  the  purpose  of  carrying  out 
his  agreement,  he  signs  a  note  in  blank,  as  surety,  witii  the 
understanding  that  his  contract  is  that  of  surety,  and  the  prin- 
cipal is  to  sign  that  note.  The  note  is  left  in  the  possession  of 
the  plaintiff  to  obtain  the  principal's  signature.  The  principal 
refuses  to  sign,  when,  by  the  act  of  the  holder  of  the  note,  the 
entire  nature  of  the  obligation  is  changed,  it  is  entered  of  record 
as  a  judgment  against  him  as  principal — a  contract  that  he  never 
entered  into  and  never  intended  to  enter  into. 

Upon  this  state  of  facta,  the  credibility  of  their  statements 
and  proof  of  the  facts  alleged  should  have  gone  to  the  jury,  and 
the  judgment  should  have  been  opened  instead  of  discharging 
the  rule. 

Judgment  is,  therefore,  reversed,  and  the  record  remitted  to 
the  court  below  for  further  proceedings. 


E.  L.  Grable,  Appellant,  v.  George  Helman  and  Lida 
Ellen  Helman,  his  wife. 

MeckaiM's  lien— Old  or  new  building— DisU?tcUon. 

Where  the  structure  of  a  building  is  so  completely  changed  that  in  com- 
mon parlance  it  may  properly  be  called  a  new  building  or  rebuilding,  it 
comes  within  the  lien  law. 

Where,  under  the  evidence,  a  court  might  have  decided  that  it  is  a  case 
of  a  building  erected  within  the  meaning  of  the  lien  law,  a  nonsuit  is  im- 
proper. 

Mechanic's  lien — Old  or  new  building — Question  for  jury, 
A  broom  factory  subsequently  used  as  a  cai-penter  shop  was  a1tei*ed  into 
a  dwelling  house  and  many  changes,  additions  and  tmnsformations  effected 
both  externally  and  within.  The  testimony  was  to  the  effect  that  the 
building  has  the  general  appearance  of  a  new  building  altogether  differ- 
ent from  what  it  was,  the  external  changes  indicating  newness  of  struc- 
ture.   Held,  that  the  question  should  have  been  submitted  to  the  jury. 
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Argued  April  21, 1897.  Appeal,  No.  150,  April  T.,  1897,  by 
plaintiff,  from  judgment  of  C.  P.  Westmoreland  Co.,  Aug.  T., 
1894,  No.  1531,  refusing  to  take  off  compulsory  nonsuit.  Be- 
fore Rice,  P.  J.,  Willard,  Wickham,  Bbaver,  Rebdbr,  Or- 
LADY  and  Smith,  JJ.    Reversed. 

Sci.  fa.  sur  mechanic's  lien.    Before  McConnell,  J. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court  be- 
low and  the  opinion  of  the  Superior  Court.  The  opinion  of  the 
court  below  is  as  follows : 

There  can  be  no  question  about  the  law  of  this  case.  In 
order  that  the  plaintiff  may  be  able  to  sustain  his  lien  he  must, 
show  such  a  change  of  structure  of  the  building  in  question  as 
to  constitute  it,  in  common  parlance,  a  new  building.  This 
change  must  be  due  to  a  change  of  structure,  and  such  change 
must  be  manifested  by  the  external  appearance  of  it.  A  change 
due  to  the  building,  being  devoted  to  a  different  use,  or  a  change 
of  the  interior  arrangement  of  the  building  not  manifest  in  the 
external  structure,  will  not  suffice. 

The  lien  purports  to  be,  and  in  point  of  fact  must  be,  for 
materials  furnished  in  and  about  the  ^^  erection  and  construc- 
tion "  of  a  building. 

["  Structure  "  can  only  mean  one  thing,  i.  e.,  form,  manner  of 
building  or  construction.]  [1]  A  change  of  structure  of  course 
would  mean  a  change  of  such  form,  manner  of  building  or  con- 
struction. The  outline  of  this  building  was  not  changed,  ex- 
cept by  the  addition  of  a  porch  or  portico.  Some  changes  were 
made  in  the  windows  and  the  doors,  some  new  material  used 
in  the  end,  two  flues  instead  of  one  were  furnished  for  a  chim- 
ney, but  the  general  contour  of  the  building  remained  sub- 
stantially the  same.  The  building  lines  were  the  same ;  the 
dimensions  were  unchanged. 

[If  the  use  of  the  building  had  not  been  changed  from  shop 
to  dwelling  house  and  a  coat  of  paint  had  not  been  put  on  the 
structure,  there  would  have  been  little  indication,  to  the  eye  of 
an  external  observer,  that  there  had  been  there  "  erected  or  con- 
structed "  a  new  building. 

We  don't  think  any  one  would  have  called  it  a  new  building, 
or  even  a  reconstructed  building.]  [2]     Of  course  a  change  of 
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use  from  shop  to  dwelling  house  would  give  it  a  different  ap- 
pearance, but  that  is  not  a  change  of  structure. 

It  is  argued  that  because  some  of  the  witnesses  said  it  looked 
like  a  new  building  and  to  all  intents  and  purposes  was  a  new 
building,  etc.,  that  therefore  the  court  was  in  error  in  entering 
the  nonsuit. 

[We  need  only  say  that  as  opinions  merely,  such  statements 
have  no  value  at  all.  Testimony,  such  as  we  were  entitled  to 
have  in  a  case  of  this  kind,  must  deal  with  facts  and  not  with 
opinions.]  [3]  Witness  cannot  be  allowed  to  thus  usurp  tlie 
functions  of  court  or  jury.  They  could  probably  say,  as  matter 
of  description,  in  summing  up  the  totality  of  effect  produced  by 
the  changes  of  structure  about  which  they  had  testified,  that  it 
looked  like  a  new  building.  But  even  if  that  be  admissible  we 
must  still  look  quite  through  that  descriptive  phrase  and  see 
that  the  substance  under  it  is  change  of  structure  and  not  change 
of  use,  or  something  else  that  does  and  constitute  "  erection,  con- 
struction or  reconstruction."  We  must  look  at  the  facts  the 
phrase  is  supposed  to  describe,  and  see  whether,  in  whole  or  in 
part,  they  are  things  which  do  not  constitute  erection  or  con- 
struction, for  if  they  do  not  the  mere  use  of  the  phrase  must  not 
cheat  us  into  allowing  them  to  serve  that  purpose  in  the  dispo- 
sition of  the  case. 

It  is  not  contended  that  the  case  should  haye  been  submitted 
to  the  jury  to  determine  whether  the  changes  testified  about 
amounted  to  a  new  erection,  unless  the  question  be  a  doubtful 
one.  The  authorities  clearly  hold  that  where  the  facts  are  ascer- 
tained or  undisputed,  it  is  for  the  court  to  determine  what  does 
or  does  not  constitute  new  buildings :  NoitIs's  App.,  30  Pa.  122 ; 
Armstrong  v.  Ware,  20  Pa.  619 ;  Patterson  v.  Fi-azier,  123  Pa.  414. 

[There  could  be  no  controversy  about  the  facts  at  the  close  of 
plaintiff's  testimony.  The  facts  of  the  case  were  such  as  they 
appeared  to  be  from  the  plaintiff's  own  testimony.  Taking  them 
to  be  such  we  can  reach  no  other  conclusion  than  that  the 
changes  did  not  amount  to  a  new  erection.]   [4] 

[And  now  January  30, 1897,  the  motion  to  take  off  the  non- 
suit is  refused.]   [5] 

The  court  below  directed  judgment  of  nonsuit  which  it  sub- 
sequently on  motion  refused  to  take  off.    Plaintiff  appealed. 
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Errors  assigned  were  (1-4)  refusing  to  take  off  the  nonsuit 
for  the  reason  assigned  in  the  opinion  of  the  court  below,  recit- 
ing same. 

Jno.  D,  Oill^  with  hira  Spiegel  ^  McOeary^  for  appellant. — 
The  old  shop  was  but  a  shell  or  hull  of  a  building  and  to  con- 
vert it  into  a  comfortable  six-roomed  dwelling  house,  was  such 
a  reconstruction  or  rebuilding,  using  parts  of  the  old  building 
and  materials,  as  brings  it  within  the  Act  of  June  16,  1836, 
P.  L.  695  :  Nelson  v.  Campbell,  28  Pa.  166  ;  Harman  v.  Cum- 
mings,  43  Pa.  322 ;  Armstrong  v.  Ware,  20  Pa.  519. 

The  great  test  is  how  it  would  appear  to  intending  purchasers 
who  know  nothing  about  the  old  building  or  the  changes  made 
upon  it.  The  party  about  to  file  a  lien,  as  well  as  lien  creditors 
and  intending  purchasers  at  judicial  sales  must  apply  this  test : 
Miller  v.  Hershey,  59  Pa.  64. 

"  It  is  but  fair  that  the  building  should  present  to  the  eye 
that  external  change  indicating  newness  of  structure,  which  is 
calculated  to  put  purchasers,  mortgagees,  and  other  lien  credit- 
ors upon  an  inquiry  for  liens."  See  also  Patterson  v.  Frazier, 
123  Pa.  414. 

V.  E,  Williams^  for  appellee,  submitted  no  paper-book. 

Opinion  by  Reedbe,  J.,  July  23, 1897 : 

This  is  an  action  upon  a  sci.  fa.  upon  a  mechanic's  lien.  The 
question  for  determination  in  the  court  below  under  the  plead- 
ing was  whether  the  building  was  an  old  or  a  new  structure, 
there  having  been  no  notice  at  the  time  the  work  was  begun  of 
an  intention  upon  the  part  of  the  plaintiff  to  file  a  mechanic's 
hen.  A  compulsory  nonsuit  was  entered  by  the  court  below 
upon  the  ground  that  the  plaintiff's  proofs  disclosed  that  there 
was  not  such  a  change  of  structure  in  the  building  as  to  consti- 
tute it  a  new  buildhig. 

The  building  that  was  altered  was  a  broom  factory,  afterward 
used  as  a  carpenter  shop,  two  stories  high,  without  lining  or 
plastering,  stairways,  partitions,  halls  or  porch.  The  shop  was 
altered  by  the  plaintiff  to  a  two-story  six-room  dwelling  house, 
one  end  wall  of  the  foundation  being  taken  down,  rebuilt  with 
a  chimney  of  three  flues  resting  upon  it,  all  the  weatherboarding 
taken  off  at  one  end  and  one  half  of  it  on  the  other  end,  and 
new  weatherboarding  put  on,  studding  taken  out,  new  ones  put 
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in,  all  the  windows  and  door  frames  taken  out,  the  windows 
interchanged,  some  of  the  old  openings  for  doors  closed  and 
new  openings  put  in  other  places,  panel  doors  with  transoms 
over  them  being  substituted  for  plain  batten  doors,  the  windows 
and  door  frames  being  trimmed  with  caps,  and  a  porch  with 
i-ailing  around  it  and  steps  with  railing  in  front  of  the  house, 
the  entire  inside  walls  partitioned,  lathed  and  plastered,  new 
floors  in  places,  new  stairways,  cupboards,  partitions,  clothes- 
presses,  etc. 

A  number  of  the  witnesses  testified  that  it  had  the  appear- 
ance of  a  new  building.  One  of  the  witnesses,  Mr.  Kelly,  sa}^ 
"it  has  the  appearance  of  a  dwelling.  Formerly  it  had  the 
appearance  of  a  shop,  a  very  loosely  constructed  building.  To 
all  appearances  I  would  say  it  presents  the  appearance  of  a  new 
building,  that  of  a  dwelling."  Another  witness,  Henry  Struble, 
says,  "  it  presents  the  appearance  of  a  new  building.  The  old 
factory  and  shop  had  been  converted  into  a  dwelling  house." 
Mr.  Cameron  says  "  it  appears  like  a  new  building  to  me,  I  can- 
not distinguish  any  parts  of  the  old  building."  Mr.  Dewalt 
says  "  this  building  has  a  general  appearance  to  me  of  a  new 
building,  altogether  diflferent  from  what  it  was,  the  way  it  is 
fixed  up." 

"  Where  the  structure  of  a  building  is  so  completely  changed 
that  in  common  parlance  it  may  properly  be  called  a  new  build- 
ing or  re-building,  it  comes  within  the  lien  law.  This  is  some- 
times difficult  to  decide,  and  then  it  must  be  left  to  the  jury. 
Under  the  evidence  here  a  court  might  have  decided  that  it  is 
a  case  of  a  building  erected  within  the  meaning  of  the  lien  law, 
and  not  to  have  ordered  a  nonsuit : "  Armstrong  v.  Ware,  20 
Pa.  619. 

"  It  is  but  fair  that  the  building  should  present  to  the  eye 
that  external  change  indicating  newness  of  sti-ucture  which  is 
calculated  to  put  purchasers,  mortgagees  and  other  lien  creditors 
upon  an  inquiry  for  liens : "  Miller  v.  Hershey,  59  Pa.  64. 

Under  the  testimony  in  this  case,  it  should  have  been  sub- 
mitted to  a  jury  for  the  jury  to  determine  whether  from  the 
evidence  the  building  was  so  changed  that  it  might  properly 
have  been  called  a  new  building,  or  a  rebuilding,  and  it  was 
error  to  enter  a  nonsuit. 

The  fifth  assignment  of  error  is  therefore  sustained,  judgment 
reversed,  and  a  venire  facias  de  novo  awarded. 
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Christian   Lease,  Executor  of   Magdalena  Ensminger, 
deceased,  Appellant,  v.  Samuel  Ensminger. 

lies  judicata — CanclusiveTtess  of  decree  of  orphans*  court  in  distribution. 
The  decree  of  the  orphans'  court  confirming  an  account  is  conclusive 
only  as  to  the  funds  distributed  and  does  not  bind  the  court  when  another 
account  in  the  same  estate  comes  before  it  for  disti'ibution. 

Ejectment — Res  judicata — Decree  of  orphans*  court  in  distribution. 

The  finding  of  an  auditor  confirmed  by  the  orphans'  court  excluding  a 
husband  from  participation  in  the  personal  estate  of  his  wife  by  reason  of 
neglect  to  suppoit  his  wife  does  not  operate  as  res  judicata  to  preclude  the 
husband  to  have  that  question  determined  by  a  jury  in  an  action  of  eject- 
ment for  the  purpose  of  deteiininlng  his  right  to  the  real  estate  as  tenant 
by  the  curtesy. 

Argued  March  12, 1897.  Appeal,  No.  49,  March  T.,  1897,  by 
plaintiff,  from  judgment  of  C.  P.  Cumberland  Co.,  on  verdict 
for  defendant.  Before  Rice,  P.  J.,  Willabd,  Wickham, 
Beaveb,  Reedbk,  Orlady  and  Smith,  J  J.    AflBrmed. 

Ejectment.    Before  E.  W.  Biddlb,  P.  J. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

Verdict  for  defendant.     Plaintiff  appealed. 

Urror  a$8i(/ned  was  in  rejecting  the  following  offer :  By  Mr. 
Wetzel:  The  plaintiff  offers  the  account  of  the  executor  of  Mag- 
dalena Ensminger,  filed  and  confirmed  by  the  orphans'  court  of 
Cumberland  county ;  its  reference  to  Joseph  S.  Shapley,  Esq., 
as  auditor  to  award  distribution ;  his  report  thereon,  filed  in  tlie 
orphans'  court  January  13,  1896,  and  confirmed  January  25, 
1896,  with  the  decree  of  the  court  ordering  payment  in  accord- 
ance therewith,  and  releases  and  rights  of  all  distributees ;  thid 
for  the  puipose  of  showing  that  before  the  auditor  on  the  distri- 
bution of  Magdalena  Ensminger's  estate  the  defendant  made  a 
claim  for  his  interest  in  said  estate,  under  the  intestate  laws,  by 
reason  of  his  marital  relations  with  the  decedent;  that  the 
defendant  and  the  parties  interested  in  the  estate  contested  this 
subject  before  the  auditor ;  that  testimony  was  introduced  and 
a  report  was  made  by  the  auditor  finding,  as  a  fact,  that  Sam- 
uel Ensminger  had  neglected  to  support  his  wife  for  a  year  and 
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upwards,  and  forfeited  his  interest  in  his  wife's  estate  under  the 
act  of  May  4, 1855 ;  this  for  the  purpose  of  showing  that  this 
court  has  determined,  as  a  fact,  that  the  said  Samuel  Ensminger 
had  forfeited  his  interest  in  his  wife's  estate  by  reason  of  his 
neglect  to  support  her  under  the  act  of  1855 ;  this  for  the  pur- 
pose of  showing :  1,  That  the  subject-matter  was  res  adjudicata. 
2.  That  it  is  evidence  in  this  case  to  be  submitted  to  the  jury% 
if  not  res  adjudicata,  as  persuasive  of  the  fact  contended  for  in 
this  case. 

By  Mr.  Leidich :  Objected  to :  1.  The  matter  in  issue  before 
the  auditor  was  whether  or  not,  under  the  situation  and  circum- 
stances surrounding  the  rights  of  Samuel  Ensminger,  he  was 
entitled  to  share  in  the  distribution  of  the  fund  in  the  hands 
of  the  auditor  for  distribution.  2.  That  matters  incidentally 
passed  upon  by  the  auditor  are  only  determined  for  the  purpose 
of  the  issue  involved  in  that  case ;  they  are  not  evidence  in  this 
case. 

By  the  Court:  The  finding  of  the  auditor  and  the  decree 
of  the  court  in  relation  to  the  distribution  of  the  personal  fund 
in  the  hands  of  Mrs.  Ensminger's  executors,  are  not  conclusive 
in  this  action,  as  to  any  matter  which  was  but  incidentally 
passed  on ;  the  main  object  of  the  audit  was  to  find  a  correct 
distribution  of  the  funds  iq  hand.  That  the  defendant  had 
failed  to  provide  for  his  wife  was  a  matter  that  was  incidentally 
passed  upon,  but  is  not  res  adjudicata  in  so  far  as  any  question 
in  regard  to  the  disposition  of  tlie  real  estate  is  concerned. 
Notwithstanding  a  direction  in  the  testatrix's  will  to  convert 
her  real  estate,  it  still  remains  realty,  so  far  as  the  defendant 
is  concerned.  The  objections  are  sustained ;  plaintiff  excepts 
and  bill  sealed. 

J.  W.  Wetzel^  for  appellant. — It  is  too  clear  for  argument  tliat 
the  only  question  in  controversy  before,  and  determined  by  the 
auditor  and  the  orphans'  court,  was,  that  the  defendant  had 
forfeited  his  right  to  share  his  wife's  estate,  because  of  his  wil- 
ful refusal  and  neglect  to  support  her  for  one  year  and  upwards, 
under  the  Act  of  May  4, 1855,  P.  L.  430 :  Schwan  v.  Kelly, 
173  Pa.  65. 

S.  M.  Leidichy  with  him  J.  E.  Bamitz^  for  appellee. — Former 
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judgments  cannot  be  used  as  evidence  to  a  jury  merely  to  influ- 
ence their  opinion :  King  v.  Chase,  15  N.  H.  9. 

In  Guenther's  Appeal,  4  W.  N.  C.  41,  the  identical  question 
was  passed  upon  and  detennined. 

The  present  case  is  an  effort  to  set  up  an  alleged  determina- 
tion of  a  fact  and  a  decree  of  the  court  as  to  a  partial  account, 
in  an  action  of  ejectment  to  recover  real  estate  belonging  to 
the  same  estate.  To  the  same  effect  are  the  decrees  in  Shaf- 
fer's Appeal,  46  Pa.  131 ;  Shindel's  Appeal,  67  Pa.  43 ;  Leslie's 
Appeal,  63  Pa.  355 ;  Hall's  Appeal,  112  Pa.  42 ;  Hibshman  v. 
DuUeban,  4  Watts,  183. 

This  statement  of  the  law  has  been  affirmed  in  a  number  of 
cases:  Martin  v.  Gemandt,  19  Pa.  124;  Lewis  &  Nelson's 
Appeal,  67  Pa.  153 ;  Campbell  v.  Consalus,  25  N.  Y.  613. 

Opinion  by  Reedbr,  J.,  July  23, 1897 : 

There  is  but  one  question  raised  by  the  assignments  of  error 
in  this  case.  The  plaintiff  offered  in  rebuttal,  upon  the  trial  of 
this  cause  in  the  court  below,  the  account  of  the  executor  of 
Magdalena  Ensminger,  and  its  confirmation  by  the  orphans' 
court,  the  auditor's  report  making  distribution  of  the  estate, 
which  was  afterwards  confirmed  by  the  court,  with  the  decree 
of  the  court  ordering  payment  in  accordance  therewith,  for  the 
purpose  of  showing  that  before  the  auditor  the  defendant  made 
liis  claim  for  his  interest  in  the  personal  property  of  said  estate, 
and  that  the  auditor  found  as  a  fact,  upon  which  his  distribu- 
tion was  'based,  that  Samuel  Ensminger  had  neglected  to  sup- 
port his  wife  for  a  year  and  upwards,  and  forfeited  his  interest 
in  his  wife's  estate  under  the  act  of  May  14, 1855,  for  the  pur- 
pose of  showing  that  the  defense  of  the  defendant  in  this  case 
was  ineffective  because  res  adjudicata. 

This  offer  was  overruled  by  the  court  upon  objection  by  the 
defendant,  and  we  are  now  to  determine  only  whether  this  rul- 
ing was  an  error  in  law. 

The  court  in  its  ruling  holds  that  the  finding  of  the  auditor 
and  the  decree  of  the  court  are  not  conclusive  in  this  action  as 
to  any  matter  which  was  incidentally  passed  upon ;  that  the 
object  of  the  audit  was  simply  the  distribution  of  the  funds  then 
in  the  hands  of  the  executor.  The  question  as  to  tlie  failure  of 
the  defendant  to  provide  for  his  wife  was  incidentally  raised 
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and  passed  upon  in  that  proceeding  and  is  not  res  adjadicata 
so  far  as  the  distribution  of  the  real  estate  is  concerned.  This 
action  relates  wholly  to  his  right  to  the  real  estate. 

All  the  authorities  in  this  state  are  in  thorough  accord  with 
the  court's  ruling.  In  Guenther's  Appeal,  4  W.  N.  C.  41,  it 
was  held  "  that  the  decree  of  the  orphans'  court  confirming  an 
account  is  conclusive  only  as  to  the  funds  then  distributed,  and 
does  not  bind  the  court  when  another  account  in  the  same 
estate  comes  before  it  for  adjudication."  This  case  was  an 
endeavor  to  set  up  a  determination  of  fact  upon  a  partial  distri- 
bution of  the  funds  of  an  estate  in  a  subsequent  distribution 
arising  in  the  same  estate.  In  the  audit  upon  the  first  account, 
a  daughter  of  one  of  the  sisters  who  had  died  before  the  date 
of  the  will,  claimed  her  deceased  mother's  share  before  the 
auditor  appointed  to  distribute  the  fund.  The  claim  was 
allowed.  Upon  the  audit  upon  the  second  account,  objection 
was  made  to  the  allowance  of  any  portion  of  the  fund  to  the 
daughter  of  one  of  the  sisters,  and  it  was  then  argued  that  the 
distribution  to  the  daughter  upon  the  first  or  partial  accoimt 
was  res  adjudicata  and  determined  the  daughter's  right  to  dis- 
tribution upon  the  second  or  subsequent  account,  and  could 
not  be  reviewed  by  the  auditor.  The  Supreme  Court  held 
**  that  the  order  of  the  court  in  refusing  to  give  her  her  mother's 
share  of  the  fund  after  the  court  had  confibrmed  absolutely  the 
auditor's  report  which  sustained  the  claim  and  determined  the 
same  questions  under  the  former  distribution,  to  which  no 
appeal  had  been  taken,  was  not  error." 

In  Hibshman  v.  DuUeban,  4  Watts,  183,  the  Supreme  Court 
says :  "  that  the  judgment  of  a  court  of  concurrent  jurisdiction 
directly  upon  the  point,  is,  as  a  plea,  a  bar,  or,  as  evidence,  con- 
clusive between  the  same  parties  in  the  same  matter  directly  in 
question  in  another  court ;  secondly,  that  the  judgment  of  a 
court  of  exclusive  jurisdiction  directly  upon  the  point  is  in  like 
manner  conclusive  upon  the  same  matter  between  the  same  par- 
ties coming  incidentally  in  question  in  anotjier  court  for  a  dif- 
ferent purpose ;  but  neither  the  judgment  of  a  concurrent  or 
exclusive  jurisdiction  is  evidence  of  any  matter  incidentally 
cognizable,  nor  of  any  matter  to  be  inferred  by  argument  from 
the  judgment." 

To  the  same  effect  are  the  decisions  in  Shaffer's  Appeal,  46 
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Pa.  131 ;  Shindel's  Appeal,  57  Pa.  43 ;  Leslie's  Appeal,  63  Pa. 
355;  HaU's  Appeal,  112  Pa.  42;  Martin  v.  Gemandt,  19  Pa. 
124 ;  Lewis  and  Nelson's  Appeal,  67  Pa.  153. 

The  appellant  relies  in  his  argument  upon  the  case  of  Schwan 
V.  Kelly,  173  Pa.  65,  but  the  latter  case  is  in  thorough  accord 
with  the  former  decisions,  and  is  not  adverse  to  the  ruling  of 
the  court  below.  The  defendants  in  that  case  brought  a  bill  in 
equitj'  to  rescind  a  contract  for  the  sale  of  real  estate  sold  to  the 
plaintiffs.  A  certain  amount  in  cash  was  paid  and  a  mortgage 
given  for  the  balance  of  the  purchase  money.  A  sci.  fa.  was 
issued  on  the  mortgage  and  the  plaintiffs  interposed  no  defense 
and  judgment  was  entered  upon  the  sci.  fa.  The  plaintiffs 
knew  of  the  alleged  false  statements  and  representations  before 
the  judgment  was  obtained  upon  the  sci.  fa.  and  made  no  de- 
fense thereto  and  no  objection  to  the  sheriff's  sale.  The  Su- 
preme Court  there  held  that  the  question  as  to  the  validity  of 
the  sale  was  at  issue  upon  the  sci.  fa.,  and  when  they  failed  to 
make  defense  thereto  and  permitted  judgment  to  be  entered 
against  them,  they  were  concluded  on  that  ground  in  an  action 
of  ejectment  for  the  land  sold  on  the  judgment  on  the  sci.  fa. 
The  very  question, — namely,  the  fraud  of  the  parties  in  the 
making  of  the  contract  of  sale  of  land — was  at  issue  there,  not 
incidentally,  but  directly  at  issue,  and  when  they  permitted  the 
adjudication  of  that  question  against  them,  they  could  not  take 
advantage  of  it  in  any  subsequent  proceeding  where  the  same 
issue  was  directly  raised. 

That,  however,  is  not  this  case,  and  is  the  strongest  authority 
that  has  been  or  could  be  cited  in  the  direction  of  the  plaintiff's 
position.  The  question  as  to  the  husband's  maintenance  of  his 
wife  was  not  a  question  directly  at  issue  in  the  heaiing  before 
the  auditor  on  the  distribution  of  the  personal  fund.  It  was  a 
question  that  was  raised  incidentally  to  the  purposes  of  his  ap- 
pointment, namely,  the  distribution  of  the  balance  in  hand  to 
the  people  who  were  entitled  to  it.  It  did  not  and  could  not 
apply  to  the  real  estate.  His  claim  to  the  real  estate  is  the  com- 
mon law  claim  of  tenancy  by  the  curtesy.  His  claim  to  the 
personal  fund  was  under  the  intestate  laws,  and,  while  it  was 
true  that,  as  incident  to  his  claim  to  the  personal  fund,  his  sup- 
port of  his  wife  was  a  question  for  the  auditor  to  determine, 
yet  it  was  not  directly,  but  incidentally,  at  issue,  and,  therefore, 


Digitized  by  VjOOQIC 


334  LEASE  v.  ENSMINGER 

Opinion  of  the  Court.  [5  Pa.  Superior  Ct. 

did  not  preclude  him  from  having  that  question  determined  by 
a  jury  in  an  action  of  ejectment  for  the  purpose  of  determining 
liis  right  to  the  real  estate  as  tenant  by  the  curtesy. 

The  ruling  of  the  court  below  was,  therefore,  right ;  the  ex- 
ceptions are  dismissed,  and  the  judgment  is  affirmed. 


Noah  Coles  r.  K.  T.  Meade,  Appellant. 

Contract— stipulated  commission  for  sale  of  land — Broker'*  a  license. 

A  pei-son,  not  a  licensed  real  estate  dealer,  has  no  nght  to  recover  com- 
missions for  sale  of  land  without  a  contract  as  to  a  specific  amount, 
but  such  contract  existing  his  right  to  recover  is  perfect. 

Evidence — Contract  for  services  for  sale  of  land, 

A  pai*chaser  for  land  having  been  found  and  accepted,  the  agent  is 
entitled  to  r^over  a  stipulated  compensation,  and  evidence  to  show  tliat 
the  vendee  defaulted  on  some  of  his  payments  is  properly  excluded. 

Argued  April  12, 1897.  Appeal,  No.  18,  April  T.,  1897,  by  de- 
fendant, from  judgment  of  C.  P.  No.  1,  Allegheny  Co.,  Dec.  T., 
1894,  No.  946,  on  vei-dict  for  plaintiff.  Before  Rice,  P.  J.,  Wil- 
LARD,  WiCKHAM,  Beaver,  Reedeb,  Oblady  and  Smith,  J  J. 
Affirmed. 

Appeal  from  judgment  of  alderman.    Before  Collier,  J. 
The  facts  sufficiently  appear  in  the  opinion  of  the  court. 
Verdict  and  judgment  for  plaintiff  for  $100.     Defendant 
appealed. 

Errors  assigned  among  others  were  (1)  In  not  granting  a 
nonsuit.  (2)  In  not  giving  the  first  instruction  asked  for: 
"  The  plaintiff's  claim  being  based  on  an  account  for  commis- 
sions for  the  sale  of  real  estate,  if  the  jury  believes  from  the 
evidence  that  the  plaintiff  did  not  have  a  license  to  deal  in  real 
estate,  their  verdict  must  be  for  the  defendant."  (3)  In  re^ 
fusing  binding  instructions  for  defendant. 

Hudson  ^  McCue^  for  appellant. 
J.  Wilfred  Holmes^  for  appellee. 


Digitized  by  VjOOQIC 


COLES  r.  MEADE.  885 

1897.]  Opinion  of  the  Court. 

QpiNiOK  BY  Reedeb,  J.,  July  28, 1897  : 

This  was  an  action  by  the  plaintiff  to  recover  $100  upon  a 
contract  made  between  himself  and  the  defendant  to  pay  the 
plaintiff  that  sum,  providing  he  found  a  purchaser  for  a  prop- 
erty who  would  pay  $3,400  purchase  money. 

The  questions  of  fact  in  tliis  case  were  fairly  submitted  to  the 
juiy  upon  adequate  and  competent  testimony,  and  determined 
in  favor  of  the  plaintiff. 

The  only  legal  question  that  is  raised  by  the  assignments  of 
error  is  that  which  is  embraced  within  the  first,  second  and  third 
assignments,  the  contention  of  the  defendant  being  that,  as  the 
plaintiff  is  not  a  licensed  real  estate  dealer,  he  has  no  right  to 
recover  commissions  for  the  sale  of  real  property.  This  as  a 
legal  proposition  is  true,  if  he  were  seeking  to  recover  commis- 
sions as  such  without  a  contract  as  to  a  specific  amount.  But 
that  is  not  this  case.  It  has  never  been  held  by  any  court  in 
this  commonwealth,  and  I  do  not  think  ever  will  be,  that  where 
a  contract  is  entered  into  between  the  owner  of  real  estate  and 
an  individual  not  a  real  estate  dealer,  that  if  he  finds  a  customer 
for  the  real  property,  he  will  pay  him  a  certain  amount  as  his 
compensation  for  his  trouble,  it  is  not  a  good  contract  and  one 
that  is  recoverable  upon. 

It  was  under  this  conception  of  the  law  that  the  case  was  sub- 
mitted to  the  jury  and  a  nonsuit  refused.    It  was  clearly  right. 

The  refusal  to  permit  the  defendant  to  testify  as  to  the  amount 
of  money  that  had  been  paid  by  John  Crawford,  the  purchaser 
of  the  real  estate,  on  account  of  the  purchase  money  thereof, 
was  also  proper.  It  had  no  bearing  on  the  case,  and  was  there- 
fore irrelevant.  The  plaintiff  Coles  had  kept  his  part  of  the 
agreement  when  he  found  a  purchaser — Crawford ;  and  when 
Meade  accepted  Crawford  as  the  purchaser  of  the  property, 
made  his  contract  with  him,  it  was  not  Coles'  fault  that 
Crawford  defaulted  on  some  of  his  payments  on  the  property. 
Therefore  it  would  have  been  error  in  the  court  below  to  have 
admitted  this  testimony. 

The  fourth  and  last  assignment  of  error  is  without  merit. 
The  instruction  to  the  jury  by  the  court  was  fully  warranted 
and  justified  by  the  e\idence  in  the  case. 

Judgment  afi&rmed. 
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Estate  of  Robert  Mehard,  deceased.  Appeal  of  T.  J. 
Pyle,  Geo.  H.  Pyle,  R.  E.  Pyle,  Luella  Morrison  and 
A.  C.  Pyle. 

WUl — Interpretation — Eqtiality  among  children. 

It  is  a  well-established  rule  of  law  that,  in  all  efforts  to  reconcile  state- 
ments in  wills  of  decedents  or  to  interpret  the  meaning  of  the  same,  it 
must  be  done  with  the  gi*eat  object  in  view, — that  of  equality  among  tlie 
children. 

Specific  bequests  having  been  made  to  grandchildren  which  aggregate 
the  full  distributive  share  that  would  have  passed  to  their  parent  if  living, 
these  grandchildren  are  not  entitled  to  share  in  the  residuary  estate  under 
the  following  clause:  **And  lastly,  all  the  residuary  is  to  be  divided 
equal." 

Argued  May  13, 1897.  Appeal,  No.  141,  April  T.,  1897,  by 
T.  J.  Pyle  et  al.,  from  decree  of  C.  P.  Lawrence  Co.,  June  T., 
1896,  No.  5,  directing  distribution.  Before  Rice,  P.  J.,  WiL- 
LAED,  Wjckham,  Bkaver,  Reeder  and  Orlady,  J  J.  Af- 
firmed. 

Exceptions  to  auditor's  report.    Before  Wallace,  P.  J. 

The  following  facts  appear  from  the  report  of  the  auditor : 
Decedent  was  a  widower  and  at  the  time  of  his  death  had  tlie 
following  children  and  children  of  a  deceased  child :  Robert  M. 
Mehard,  Thomas  M.  Mehard  and  George  H.  Mehard,  sons,  Anna 
Morrison,  widow  of  James  F.  Morrison,  Elizabeth  J.  Dobbs  and 
Maiy  Matilda  Steffler,  daughters,  also  five  children  of  a  deceased 
daughter,  viz :  George  H.  Pyle,  Luella  Morrison,  R.  C.  Pyle, 
A.  C.  Pyle  and  T.  J.  Pyle. 

The  essential  portions  of  his  will  were  as  follows : 

"  Art.  1st.  I  give  and  bequeathe  to  my  youngest  son  George  H. 
Mehard,  my  dwelling  house  and  lots  in  the  village  of  Wurtem- 
burg,  bounded  on  the  north  by  the  Portersville  road  176  feet, 
on  the  east  by  Geo.  Fox  and  J.  J.  Kelly,  on  the  south  by  mill 
lot  and  on  the  west  by  Mill  street,  together  with  all  the  build- 
ings erected  thereon,  also  all  my  parlor  furniture,  all  the  carpets 
in  the  said  house,  one  bed  complete  with  bedstead  and  springs, 
also  the  yearling  colt  and  my  new  book  case.  This  is  for  his 
sacrifice  in  staying  at  home  and  taking  care  of  his  mother  and 
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I  and  not  to  interfere  with  his  equal  share  with  the  other  heira 
to  the  balance  of  my  property,  real,  personal  and  mixed. 

''  Art.  2d.  Heirs  of  Christiana  Pyle :  George  H.  Pyle,  $200.00 ; 
Luella  Morrison,  *200.00 ;  R.  E.  Pyle,  *200.00 ;  A.  C.  Pyle, 
♦200.00 ;  T.  J.  Pyle,  $200.00 ;  1100.00  of  which  is  to  be  each 
one  year  after  my  death,  and  the  balance  when  made  out  of  the 
property  at  three  per  cent.  (3;?)  till  paid. 

"Art.  3d.  $500.00  to  be  retained  or  set  apart  in  the  property 
the  interest  of  which  is  to  be  paid  to  the  preacher  of  the  U.  P. 
church  at  Wurtemburg  so  long  as  they  hold  to  the  doctrine  and 
principles  of  the  church  at  the  time  of  the  Union  in  1858,  and 
if  they  make  any  change  in  the  fundamental  principles  of  the 
church  then  it  the  above  appropriation  shall  cease  anil  go  back 
to  my  heirs  and  share  equal. 

**  Art.  4th.  Anna  M.  Morrison  to  have  the  note  which  I  hold 
against  James  F.  Morrison,  now  filed  in  Beaver  against  the  31 
acres  got  df  the  Wellar  farm,  interest  to  be  computed  at  8 
per  cent,  per  annum,  commencing  the  year  1880,  and  she  is  to 
have  as  much  more  as  will  make  her  equal  to  each  of  the  five 
heirs. 

"  And  lastly,  all  the  residuary  is  to  be  divided  equal." 

The  auditor  in  his  report  found  the  following  conclusions  of 
law :  •*  Equal  to  each  of  the  five  heirs  "  means  that  Anna  is  to 
l)ave  enough  to  make  her  equal  not  to  the  whole  received  by 
George  under  both  the  specific  and  the  residuary  gift,  but  enough 
to  make  her  equal  to  what  each  would  receive  in  the  division  of 
the  residue.  She  is  to  have  enough  to  make  her  equal  and  then 
divide  the  residue  among  the  five.  Thus  she  is  excluded  from 
the  share  in  the  division,  and  the  Pyle  children  are  also  excluded 
because  not  expressly  mentioned  as  having  more  than  the  leg- 
acy to  them,  and  because  there  are  only  five  to  share  the  resi- 
due, and  because  it  is  evident  that  he  intended  equality  among 
all  the  children  after  the  specific  gifts  to  George.  The  word 
heirs  means  children  in  the  phrase  equal  to  the  five  heirs. 

No  reason  is  assigned  in  the  will,  and  none  has  been  shown, 
for  giving  a  double  portion  to  Christiana's  children.  To  admit 
them  to  share  in  the  residue,  in  addition  to  their  legacy,  would 
give  them  a  full  double  portion,  which  is  unjust,  unless  as  in 
case  of  George,  there  is  some  reason  to  justify  it.  The  testator, 
regarding  all  his  seven  children,  but  substituting  the  children 
Vol.  V— 22 
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of  Christiana  in  her  place,  and  having  in  view  all  his  property 
to  divide  among  them,  very  evidently  intended  to  first  discharge 
Jiis  obligation  to  George,  then  to  provide  for  the  grandchildren 
by  a  general  legacy  to  them,  and  also  provide  for  Anna  by  spe- 
cific gift  to  her  to  which  was  to  be  added  enough  more  to  make 
her  equal  to  the  rest  of  his  children,  and  then  divide  the  residue 
equally  among  the  other  five.  Tliis  seems  to  fully  reconcile  all 
the  provisions  of  the  will,  and  is  agreeable  to  every  sense  of 
justice. 

The  will  is  very  anomalous,  and  is  to  be  construed  by  refer- 
ence to  its  several  provisions.  So  far  ais  the  auditor  has  been 
able  to  examine,  he  can  find  no  case  reported  which  is  at  all  like 
this.  But  he  believes  the  intent  of  the  testator  is  sufficiently 
expressed  in  his  will,  and  that  no  other  interpretation  can  be 
rendered  consistent  with  its  several  parts  than  that  at  whicb  he 
lias  arrived. 

The  auditor,  therefore,  lias  divided  the  whole  fund  left,  after 
payment  of  the  legacies  to  the  Pyle  children,  equally  among  the 
five  children  of  deceased,  viz  :  Robert  W.  Mehard,  Thomas  M. 
Mehard  (or  to  his  administrators  so  much  as  remains  still  unpaid 
of  liis  share),  George  H.  Mehard,  Elizabeth  J.  Dobbs,  and  Mary 
Matilda  Steffler. 

Exceptions  to  the  auditor's  report  were  overruled  by  the  court 
below. 

Error  assiffned  among  others  was  (1)  In  overruling  and  dis- 
missing the  second  exception  to  the  auditor's  report,  viz  :  "  The 
auditor  erred  in  holding  that  the  residuary  clause  in  testator^s 
will,  viz :  *  And  lastly,  all  the  residuary  is  to  be  divided  equal,'  " 
means  equally  among  the  five  heirs,  and  that  the  heirs  of  Chris- 
tiana Pyle  are  excluded  in  said  residuary  clause. 

B.  A.  Winternitz^  with  him  J.  G.  McConahy  and  Jas.  A,  Gard- 
ner^ for  appellants. 

D.  B.  Kurtz^  with  him  L.  T.  Kurtz  and  i>.  S.  Morrisy  for 
appellee. 

Opinion  by  Rbedbb,  J.,  July  23, 1897 : 
This  question  arises  out  of  the  distribution  of  the  residuary 
estate  of  R.  Mehard.     The  testator  died,  leaving  six  children 
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living  and  five  children  of  a  deceased  daughter.  The  residuary 
clause  of  the  testator's  will  provides :  "  And  lastly  all  the  resi- 
due to  be  divided  equal." 

Appellants  claim  that  this  division  was  not  in  accordance 
with  this  residuary  clause  in  the  will,  for  the  reason  that  the 
five  children  of  the  deceased  daughter  were  excluded  from  a 
distributive  share — namely  one  sixth  of  the  residue. 

The  testator  among  other  specific  bequests  bequeathed  to 
each  one  of  the  children  of  the  daughter  of  Christiana  Pyle 
$200.  To  no  one  of  his  children,  except  his  son  George  and 
his  daughter  Anna  M.  Morrison  does  he  directly  bequeath  any 
part  of  his  estate  except  their  distributive  shai-e  of  the  residu- 
ary estate.  The  entire  participation  of  the  other  children  in  the 
division  of  his  estate  is  limited  to  their  share  of  the  residuary 
estate. 

In  the  clause  in  which  the  specific  bequest  to  George  is  made, 
is  found  this  paragraph :  "  This  is  for  his  services  in  staying  at 
home  and  taking  care  of  his  mother  and  I,  and  not  to  interfere 
with  his  equal  share  with  the  other  heirs  to  the  balance  of  my 
property,  real,  personal  and  mixed."  The  clause  in  which  he 
makes  the  specific  bequest  to  Anna  M.  Morrison  he  concludes 
with  *'*'  and  she  is  to  have  as  much  more  as  will  make  her  equal 
to  each  of  the  five  heirs."  The  words  "  much  more  "  can  only 
refer  to  her  distributive  share  of  the  residuary,  for  there  is  no 
other  provision  in  the  will  to  which  it  can  apply.  The  words 
"shall  make  her  equal  to  each  one  of  the  five  heirs"  merely 
indicate  that  in  a  distribution  of  this  "  as  much  more  "  from  the 
residuary  estate  "  as  will  make  her  equal  to  the  other  five  heirs," 
to  the  exclusion  manifestly  of  the  children  of  Christiana  Pyle. 

This  seems  to  be  so  plain  aii  interpretation  of  the  testator's 
purpose  and  intention  as  to  require  no  argument.  The  assign- 
ments of  error  are  therefore  all  overruled  and  the  decree  of  the 
court  below  confirming  the  auditor's  report  is  affirmed. 
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Appeal  of  the  Borough  of  Verona.    Case  of  John  McNeil. 

lioctd  law^Appeals  from  jury  of  view— Practice,  G.  P—Act  of  May  26, 
1891. 

No  disputed  question  of  fact  can  be  considered  by  the  appellate  court 
on  an  appeal  from  the  decree  of  the  common  pleas  dismissing  exceptions 
to  an  award  by  a  }\xTy  of  viewers  appointed  to  assess  damages  for  the  open- 
ing of  a  borough  street.  The  remedy  specifically  designated  by  the  Act 
of  May  26,  1891,  P.  L.  116,  is  by  an  appeal  and  ti*ial  byjuiy. 

Road  law— Action  of  Jury  of  view — Bes  Judicata. 

An  ordinance  was  passed  declaring  a  street  open  for  public  travel ;  this 
ordinance  was  never  published  and  no  notice  was  served  on  parties  affected 
thereby.  No  notice  of  appointment  of  viewers  for  assessment  of  damages 
accruing  to  the  land  of  certain  persons  specifically  named  were  given. 
Held,  that  the  action  of  the  viewers  cannot  prejudice  the  rights  of  any  per- 
son not  affected  by  notice  of  such  pi*oceeding. 

Argued  April  28, 1897.  Appeal,  No.  92,  April  Temi,  1897, 
by  Verona  borough,  from  decree  of  C.  P.  No.  3,  Allegheny  Co., 
Feb.  T.,  1896,  No.  127,  confirming  report  of  viewers.  Before 
Rice,  P.  J.,  Willard,  Wickham,  Beaver,  Rebder,  Orlady 
and  Smith,  JJ.    Affirmed. 

Exceptions  to  report  of  viewers. 

It  appeared  from  the  record  that  this  case  and  ten  othei-s  in- 
volving the  same  question  of  law  were  heard  together  in  the 
court  below.  On  the  7th  of  June,  1871,  the  borougli  passed  an 
ordinance  locating  and  opening  Railroad  avenue.  On  the  25th 
of  April,  1886,  Charles  Martin  and  some  other  property  own- 
ers on  said  avenue  petitioned  the  borough  to  open  East  Rail- 
road avenue  between  James  street  and  Grant  avenue.  In 
compliance  with  such  petition  an  ordinance  was  passed  July 
26, 1886,  to  open  up  that  part  of  East  Railroad  avenue  between 
James  street  and  Grant  avenue. 

Viewers  were  appointed  to  assess  damages  for  opening  of  said 
avenue  who  filed  their  reports  September  3, 1887,  making  said 
avenue  fifty  feet  wide  alongside  of  and  parallel  with  the  tracks 
of  the  Allegheny  Valley  railroad,  awarding  damages  for  $2,500 
for  the  property  of  Peter  Klingensmith  and  awarding  no  dam- 
ages to  any  other  property  holder  or  holders  on  said  avenue  and 
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directing  said  damages  to  be  paid  by  the  borough.  There  was 
no  exception  or  appeal  from  the  decree. 

On  July  9,  1895,  the  plaintiffs  in  these  cases  petitioned  the 
burgess  and  town  council  of  the  borough  of  Verona  to  grade 
said  street,  according  to  the  line  of  the  Benjamin  Jones  plan  of 
lots,  and  releasing  the  borough  from  all  claims  for  damages  that 
they  might,  could  or  would  have  from  the  grading  of  said  street. 

Upon  consideration  of  said  petition  the  borough  passed  a  res- 
olution to  open  up  and  grade  East  Railroad  avenue  between 
James  street  and  Grant  avenue  to  the  full  width  of  fifty  feet 
as  designated  in  the  ordinance  of  June  7,  1871,  and  July  26, 
1886. 

Viewers  were,  upon  petition  of  the  plaintiffs,  appointed  in 
this  case,  the  petitioners  claiming  that  the  borough  took  six 
feet  from  each  of  their  lots,  and,  the  claim  being  denied  by  the 
borough,  the  viewers  awarded  damages  to  the  petitioners  in  the 
sum  of  $100  for  each  lot. 

Exceptions  were  filed  on  behalf  of  the  borough  to  the  report 
of  viewers  and  the  report  of  the  viewers  confirmed  absolutely. 
The  borough  of  Verona  appealed  in  each  case. 

Errors  assigned  among  others  were  (1,  2)  In  dismissing  ex- 
ceptions to  the  borough  of  Verona  and  confirming  the  report  of 
the  viewers  absolutely.  (3)  In  not  decreeing  that  the  appel- 
lees were  bound  by  the  judgment  of  the  coui-t  of  quarter  ses- 
sions of  Allegheny  Co.,  at  No.  36,  June  sessions,  1887. 

Arch.  H.  Rowand^  Jr.^  for  appellant. — The  final  judgment  for 
damages  for  the  opening  of  a  street  is  conclusive :  Myers  v. 
Borough  of  South  Bethlehem,  149  Pa.  85;  Trickett  on  Penn- 
sylvania Borough  Laws,  301,  302. 

A.  i.  Large^  of  Morrison  ^  Large^  for  appellees. 

Opintok  by  Reedbr,  J.,  July  23, 1897 : 

This  is  an  appeal  from  the  decree  of  the  court  below  dismiss- 
ing the  exceptions  to  an  award  by  a  jury  of  viewers  appointed 
to  assess  damages  for  the  opening  of  East  Railroad  avenue  in 
the  borough  of  Verona,  Allegheny  county. 

No  disputed  questions  of  fact  can  be  considered  by  us  upon 
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appeal.  If  upon  the  facts  in  the  case  the  defendant  borough 
was  aggrieved,  the  remedy  specifically  designated  by  the  act  of 
May  26, 1891,  was  by  an  appeal  and  trial  by  jury.  The  only 
question,  therefore,  that  we  can  consider  is,  whetlier  there  was 
a  prior  adjudication  of  the  petitioner's  right  to  recover  damages 
by  which  he  was  concluded. 

It  appears  from  the  depositions  in  this  case  tliat  a  petition 
was  presented  to  the  court  of  quarter  sessions  of  Allegheny 
county  in  1887,  asking  for  the  appointment  of  viewers  to  assess 
the  damages  to  Peter  Klingensmith's  property  between  Grant 
and  James  streets,  in  this  borough,  whereupon  viewers  were 
appointed  who  awarded  to  Peter  Klingensmith  certain  damages, 
and  found  that  no  other  property  holder  had  sustained  damages 
by  reason  of  the  opening  of  said  East  Railroad  avenue. 

The  ordinance  of  July  26, 1886,  by  which  East  Railroad  ave- 
nue was  declared  open  for  public  travel,  it  appears,  was  never 
published  and  no  notice  of  such  ordinance  ever  served  upon  the 
petitioner  or  any  other  of  the  owners  of  lots  or  their  predeces- 
sors in  title  who  are  interested  in  this  and  the  subsequent  ten 
cases.  No  notice  of  the  appointment  of  viewers  for  the  assess- 
ment of  damages  to  Peter  Klingensmith  was  ever  given  to  any 
property  ownei-s  except  Klingensmith.  There  is  some  testimony 
of  notice  by  handbill  and  the  record  shows  only  a  form  of  notice 
— no  proof  of  posting  it  or  of  service  upon  any  of  the  parties 
in  interest  here.  The  petition  shows  that  the  viewers  were 
appointed  for  the  mere  purpose  of  assessing  damages  to  Klin- 
gensmith by  reason  of  the  opening  of  East  Railroad  avenue. 
Therefore  imder  the  circumstances,  no  party  to  these  proceed- 
ings can  be  concluded  from  further  action,  or  have  his  rights 
prejudiced  by  any  action  of  the  viewers  that  was  taken  upon 
that  petition. 

Decree  is  afiSrmed  at  the  costs  of  the  appellant 
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Appeal  of  the  Borough  of  Verona.     Cases  of  George 
Shannon  et  al. 

Appeals  of  the  borough  of  Verona,  from  decree  of  C.  P.  No.  8, 
AUegheny  Co.,  Nos.  93,  94,  95,  96,  97,  98,  99,  100,  101,  102, 
dismissing  exceptions  to  report  of  viewers  and  confirming  same 
in  the  respective  cases  of  George  Shannon,  Hugh  W.  Young, 
T.  W.  Davies,  Agnes  Wenzell,  Harry  W.  Wick,  John  Simpson, 
Elmer  J.  Young,  Samuel  H.  Ma}^,  Emma  Martin  and  Lona  R. 
Patterson.  Before  Rice,  P.  J.,  Willakd,  Wickham,  Beaver, 
Rbbdeb,  Obladt  and  Smith,  JJ.  .  Afl&rmed. 

In  each  of  the  above  cases  the  court  filed  the  following  opin- 
ion by  Rbbder,  J.,  July  23, 1897  : 

The  reasons  given  in  the  opinion  in  the  case  of  John  McNeil 
just  preceding,  apply  to  this  case  also. 

The  exceptions  are  dismissed,  decree  affirmed,  appellant  to 
pay  the  costs. 


Henry  C.  Sayers,  Appellant,  v.  Nancy  Phillips. 

EJedmerU — Question  for  Jury — Assignment  for  creditors^ Parol  parti- 
tion, 

Tho  question  is  for  the  jury  where  the  evidence,  if  believed,  established 
the  facts  that  the  defendant,  wife  of  the  assignor,  acquired  a  vested  inter- 
est in  the  land  in  controversy,  through  part  payment  of  the  purchase 
money,  and  the  extent  of  her  interest  was  defined  by  a  parol  partition  of 
the  land  in  controvei'sy,  before  an  assignment  for  creditors ;  that  in  tlie 
sale  by  the  assignee  this  interest  was  excepted ;  that  the  deed  by  the  as- 
signee shows  conclusively  that  it  was  not  conveyed  to  the  purchaser  at 
the  sale;  that  notice  of  claimant's  interest  was  given  at  the  assignee's 
sale,  and  that  the  defendant  held  possession  continuously  from  the  time  of 
the  parol  partition  until  the  trial. 

Atsignee's  sale— -Notice  actual  and  constructive  of  claims. 

An  assignee's  sale  under  an  order  of  court  is  a  judicial  sale,  to  which 
the  rule  of  caveat  emptor  applies ;  and  a  purchaser  is  affected,  as  at  other 
judicial  sales,  by  notice  of  claims  given ;  and  if  a  claimant  is  in  possession, 
noder  his  claim  at  the  time  of  sale,  such  notice  will  also  affect  one  who 
buys  from  the  purchaser  while  the  claimant  remains  in  possession. 
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Argued  April  20, 1897.  Appeal,  No.  130,  April  T.,  1897,  by 
plaintiff,  from  judgment  of  C.  P.  Greene  Co.,  June  T.,  1894, 
No.  28,  on  verdict  for  defendant.  Before  Rice,  P.  J.,  Willard, 
WiCKHAAf,  Beaver,  Reeder,  Orlady  and  Smith,  JJ.  Af- 
iirmed. 

Ejectment    Before  Crawford,  P.  J. 

The  facts  suflSciently  appear  in  the  opinion  of  the  court 

Verdict  and  judgment  for  defendant.     Plaintiff  appealed. 

Error  assigned  among  others  was  (9)  in  refusing  plaintiff's 
sixth  point,  wliich  point  is  as  follows  :  "  6.  Under  all  the  evi- 
dence in  this  case  the  verdict  of  the  jury  must  be  for  the  plain- 
tiff for  the  land  in  dispute." 

Jas.  E.  Sayers^  for  appellant. — The  record  notice  was  not 
such  as  the  law  requires.  The  deed  or  grant  itself  shows  that 
the  wife  is  estopped.  The  foot-note  was  not  a  part  of  the  grant. 
It  was  unsigned.  It  was  not  actual  and  circumstantial  to  the 
transaction :  Massey  v.  Noon,  1  Pa.  Superior  Ct.  198 ;  Wilson 
V.  McCuUough,  23  Pa.  440 ;  Rowe  v.  Ream,  105  Pa.  543. 

An  act  innocent  in  the  intention  may  be  so  injurious  in  the  con- 
sequences that  the  law  declares  it  to  be  a  fraud  and  forbids  it : 
Kisterbock's  Appeal,  51  Pa.  483. 

He  acts  fraudulently  who  secretly  changes  a  state  of  affairs 
and  then  suffera  another  to  do  an  act  in  which  the  true  state  of 
affairs  enters  as  a  motive :  Lancaster  County  Bank  v.  Albright, 
21  Pa.  228. 

Agreeing  to  help  a  person  buy  a  farm  is  something  entirely 
different  from  agreeing  to  join  him  in  the  purchase :  Nixon  s 
Appeal,  63  Pa.  279. 

The  court  erred  in  refusing  to  give  a  binding  charge  for  the 
plaintiff  under  all  the  evidence  in  the  case.  A  resulting  trust 
is  a  legal  title  in  the  sense  in  which  it  must  be  used  in  this  case 
because  it  is  the  title  to  be  relied  upon  to  support  the  parol  par- 
tition alleged.  The  reason  of  this  is  that  the  "  partition  is  not 
an  acquisition  or  purchase  of  land  nor  is  it  in  any  proper  sense 
a  transfer  of  title  to  land ;  it  is  a  mere  setting  apart  in  severalty 
of  the  same  interest  held  in  common,  not  in  other  but  in  the 
same  lands : "  McKnight  v.  Bell,  135  Pa.  358 ;  Ott  v.  Oyer's 
Executrix,  106  Pa.  6 ;  Howell  v.  Mellon,  169  Pa.  138, 
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It  is  the  notoriety  of  change  of  possession  more  than  anything 
else  that  takes  the  case  out  of  the  statute  of  frauds.  Every 
presumption  is  against  the  claimant  under  such  a  state  of  facts : 
Ackerman  v.  Fisher,  57  Pa.  57. 

The  proofs  of  parol  partition  are  wanting  in  definiteness  and 
certainty:  Howell  v.  Mellon,  169  Pa.  138. 

"  Stripped  of  the  gloss  which  has  been  thrown  around  the  case, 
it  is  inerely  that  of  a  married  woman  who  permits  her  husband 
to  take  the  title  in  his  own  name ;  allows  him  to  retain  the  title 
and  exercise  acts  of  ownership  over  it  for  ten  years,  and  until 
he  becomes  insolvent,  and  then  sets  up  her  secret,  equitable  title 
to  defeat  the  claim  of  his  honest  creditors.  Such  a  transaction 
may  be  well  likened  to  a  pirate  ship  at  sea^  which  hoists  friendly 
signals  to  lure  unsuspecting  vessels  within  its  reach  and  then 
displays  the  black  flag.  .  .  .  The  time  has  gone  by  for  treating 
a  married  woman  like  a  spoiled  child  who  cries  for  her  rattle : " 
Light  V.  ZeUer,  144  Pa.  608-9. 

J".  TF.  Ray  of  Ray  ^  Axtell^  with  him  F,  W,  Downey^  for 
appellee. — It  is  a  well-established  principle  of  law  that  it  is  al- 
ways competent  to  introduce  parol  testimony  to  change,  vary, 
contradict  or  totally  avoid  a  written  instrument  where  it  clearly 
shows  that  but  for  oral  stipulations  and  assurances,  made  at  the 
time  of  or  immediately  before  the  execution  of  the  written  instm- 
ment,  the  said  written  instrument  would  not  have  been  executed : 
Thomas  &  Sons  v.  Loose,  114  Pa.  35 ;  Phillips  v.  Meily,  106  Pa. 
636 ;  Lippincott  v.  Whitman,  83  Pa.  244 ;  McGinity  v.  McGin- 
ity,  63  Pa.  38 ;  Wanner  v.  Landis,  26  W.  N.  C.  529. 

The  law  made  it  the  duty  of  the  defendant  to  give  warning 
of  her  title  to  prospective  purchasers.  Having  so  given  the 
notice  it  was  incumbent  on  prospective  purchasers,  if  not  satis- 
fied with  the  form  or  definiteness  of  the  notice  to  propound 
questions  to  the  claimant  and  ascertain  what  title  or  interest  is 
claimed  before  they  purchase :  Ferguson  v.  Raflferty,  128  Pa. 
837 ;  Biddle  v.  Moore,  3  Pa.  161 ;  Sergeant  v.  Ingersoll,  7  Pa. 
340. 

It  is  the  duty  of  purchasers  of  real  estate  to  make  inquiry  re- 
specting the  rights  of  parties  in  possession,  and  failing  to  do  so, 
they  are  affected  with  constructive  notice  of  such  facts  as  would 
have  come  to  their  knowledge  in  the  proper  discharge  of  that 
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duty :  Jamison  v.  Dimock,  95  Pa.  52 ;  Leach  v.  Ansbacher,  65 
Pa.  85 ;  Lord's  Appeal,  105  Pa.  461. 

Where  the  wife  is  the  real  owner  of  the  land,  although  the 
legal  title  is  in  the  husband,  still  she  is  considered  the  one  ac- 
tually in  possession:  Miller  v.  Baker,  160  Pa.  172;  Sill  v. 
Swackhammer,  103  Pa.  7. 

The  declarations  of  persons,  while  in  possession  of  the  prem- 
ises, against  his  title,  are  always  admissible,  not  only  against 
him,  but  against  those  who  claim  under  him :  Gibblehouse  v. 
Stong,  3  Rawle,  437;  Mclldowny  v.  Williams,  28  Pa.  492; 
Ankrim  v.  Woodward,  4  Rawle,  346 ;  Musser  v.  Gardner,  66 
Pa.  242. 

Where  the  question  at  issue  is  as  to  a  resulting  trust,  the  dec- 
larations of  the  holder  of  a  legal  title,  that  the  money  of  another 
paid  for  the  land  and  that  the  holder  of  a  legal  title  is  a  mere 
trustee,  are  competent :  Lloyd  v.  Carter,  17  Pa.  216 ;  Behm  v. 
Molly,  133  Pa.  614. 

The  most  common  instances  of  resulting  trusts  are  between 
husband  and  wife,  where  the  wife's  money  pays  for  the  land, 
but  the  title  is  taken  in  the  name  of  the  husband.  A  resulting 
trust  springs  from  a  husband's  purchase  of  land  in  his  own 
name  with  his  wife^  money:  Henderson  v.  Maclay,  6  Cent.  226 ; 
Hay  V.  Martm,  13  Cent.  217 ;  Coder  v.  Huling,  27  Pa.  84 ; 
Heath  v.  Slocum,  116  Pa.  649;  McLaughlin  v.  Fulton,  104  Pa. 
161. 

As  to  whether  the  defendant  has  made  out  a  resulting  trust 
is  a  question  for  the  jury,  and  it  was  the  duty  of  the  court  to 
leave  it  for  the  determination  of  the  jury,  as  was  done  in  this 
case :  Hay  v.  Martin,  14  Atl.  Rep.  333. 

Parol  partition  carried  into  effect  by  marking  a  division  line 
and  taking  possession  of  the  respective  purparts  is  good,  not- 
withstanding the  statute  of  frauds :  Rider  v.  Maul,  46  Pa.  376 ; 
Rhoads'  Estate,  3  Rawle,  420. 

The  question  as  to  whether  there  has  been  a  parol  partition 
or  not  is  for  the  jury :  McKnight  v.  Bell,  136  Pa,  368 ;  McKnight 
V.  Bell,  168  Pa.  60 ;  Wolf  v.  Wolf,  168  Pa.  621. 

The  husband  was  not  a  claimant  at  all,  but  testified  in  her 
favor:  Evans  v.  Evans,  156  Pa.  672. 

If  the  facts  alleged  are  sufficient,  if  satisfactorily  established, 
yet  the  evidence  in  relation  to  them  is  conflicting,  or  the  ci-ed- 


Digitized  by  VjOOQIC 


SAYERS  V.  PHILLIPS.  847 

1897.]  Arguments— Opinion  of  the  Court. 

ibilHy  of  witnesses  is  involved,  and  the  conflicting  testimony  is 
of  such  a  character  that  he  can  conscionably  sustain  a  verdict, 
either  way,  as  the  jury  may  find,  the  case  sliould  go  the  jury 
with  careful  instructions,  to  turn  upon  their  findings  of  dis- 
puted facts :  Hess  v.  Calender,  120  Pa.  138. 

Opinion  by  Smith,  J.,  July  23, 1897 : 

The  land  in  controversy  is  part  of  a  tract  which  was  conveyed 
to  Thomas  H.  Phillips,  the  husband,  and  George  W.  Phillips, 
the  stepson  of  the  defendant,  by  deed  dated  September  30, 1875. 
The  grantees  by  deed  dated  June  26, 1885,  in  which  their  wives 
joined,  conveyed  all  the  land  to  assignees  for  the  benefit  of 
creditors.  Under  an  order  of  the  common  pleas,  the  assignees, 
August  13, 1887,  made  public  sale  of  the  tract  to  E.  M.  Sayers, 
who  by  deed  dated  December  30, 1892,  conveyed  it  to  the  plain- 
tiff. This  action  is  brought  to  recover  a  part  of  this  tract,  de- 
scribed as  containing  about  twenty-five  acres,  of  which  the 
defendant  holds  possession. 

It  is  contended,  on  the  part  of  the  defendant,  that  she  ac- 
quired an  equitable  mterest  in  the  land  conveyed  to  her  hus- 
band and  his  son,  through  the  payment,  by  her  father,  of  $500 
of  the  purchase  money,  under  an  agreement  to  which  the  hold- 
ers of  the  legal  title  assented;  that,  under  a  parol  partition 
contemplated  by  this  agreement,  a  portion  of  the  land,  contain- 
ing twenty  acres  or  thereabouts,  was  set  off  to  her  by  a  lino 
clearly  indicated,  and  in  pai-t  defined  by  a  fence,  to  be  held  by 
her  in  severalty  as  the  portion  to  which  she  was  entitled ;  and 
that  she  has  ever  since  held  possession  of  the  land  thus  allotted 
to  her.     This  is  the  portion  here  in  controversy. 

The  court  below  instructed  the  jury  that  if  they  found  that 
the  defendant  ^^  had  a  vested  title  in  that  land,  or  a  vested  right 
in  the  land,  under  this  parol  partition  before  the  execution  of 
that  deed  (of  assignment),  and  if  that  land  was  sold  subject  to 
that  interest,  the  purchaser  would  take  no  title  to  the  interest 
of  this  defendant." 

There  was  no  error  in  this.  The  vital  questions  in  the  case 
were  whether  the  defendant  had  a  separate  interest  in  the  land, 
and  whether  that  interest  had,  through  the  assignees'  sale, 
passed  to  the  plaintiff.  These  questions  the  jury  found  in  her 
favor.     The  evidence,  believed  as  it  was  by  the  jury,  fully  war- 
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ranted  the  verdict.  It  shows  that  the  interest  of  the  defendant, 
at  the  time  of  the  original  purchase,  was  stipulated  for  by  her 
father ;  that  it  was  paid  for  by  him ;  that  though  her  name  was 
omitted  in  the  deed  it  was  agreed  by  her  husband  and  his  son 
that  her  interest  should  be  preserved  to  her ;  that  she  had  no 
creditors ;  that  before  signing  the  deed  of  assignment  she  care- 
fully stipulated  that  it  should  affect  only  her  dower  interest  in 
her  husband's  estate,  and  was  led  to  believe  that  this  purpose 
was  secured  by  a  postscript  to  the  instrument ;  that  at  the  as- 
signees' sale  she  gave  notice  of  her  interest,  and  forbade  its 
sale ;  and  that  the  assignees  and  the  auctioneer  announced  that 
her  interest  was  excepted  or  reserved  from  the  sale.  Finally, 
the  deed  fi*om  the  assignees  to  the  plaintiff's  grantor,  by  its 
express  terms,  conveys  only  "all  the  estate,  right,  title,  interest, 
property,  claim  or  demand  whatsoever,  which  were  of  the  said 
Thomas  H.  Phillips  and  George  W.  Phillips  at  or  before  the 
date  of  the  deed  of  the  voluntary  assignment  aforesaid,  of,  in,  to 
or  out  of  all "  the  land  described  in  the  conveyance  to  the  as- 
signees ;  with  an  habendum  limiting  in  like  manner  the  estate 
conveyed.  Under  these  circumstances  the  case  was  for  the  jury : 
Wanner  v.  Landis,  137  Pa.  61. 

The  verdict  established  the  fact  that  the  defendant  had  ac- 
quired a  vested  interest  in  the  land  in  controversy  before  the 
assignment;  the  evidence  indicates  that  in  the  sale  by  the 
assignees  this  interest  was  excepted ;  and  the  deed  by  the  as- 
signees shows  conclusively  that  it  was  not  conveyed  to  the  pur- 
chaser at  that  sale.  The  defendant  also  held  possession  of 
this  land  continuously  from  the  time  of  the  parol  partition  until 
the  trial  of  the  cause.  This  possession  was  constructive  no- 
tice of  her  interest :  Sill  v.  Swackhammer,  103  Pa.  7 ;  Miller 
V.  Baker,  160  Pa.  172 ;  Hottenstein  v.  Lerch,  12  W.  N.  C.  4 ; 
Jackson  v.  McFadden,  4  W.  N.  C.  639.  This  constructive 
notice  was  supplemented  by  actual  notice  at  the  sale.  An  as- 
signees' sale  under  an  order  of  court  is  a  judicial  sale,  to  which 
the  rule  of  caveat  emptor  applies ;  and  a  purchaser  is  affected 
as  at  other  judicial  sales  by  notice  of  claims  then  given :  Leard's 
Estate,  164  Pa.  435.  And  if  the  claimant  is  in  possession, 
under  his  claim,  at  the  time  of  sale,  such  notice  will  also  affect 
one  who  buy*  from  the  purchaser  while  the  claimant  remains 
in  possession:  Hottenstein  v.  Lerch,  supra;  McLaughlin  v. 
Fulton,  104  Pa.  16  L 


Digitized  by  VjOOQIC 


SAYERS  V.  PHILLIPS.  849 

1897.]  Opinion  of  the  Court. 

It  is  not  necessary  here  to  determine  in  all  its  aspects  the 
effect  of  the  deed  of  assigpiment  on  this  interest ;  it  is  suflicient 
that  the  sale  and  conveyance  by  the  assignees  and  their  grantee 
has  given  the  plaintiff  no  title  to  it,  and  that  therefore  he  can- 
not recover  it  in  this  action. 

The  assignments  of  error  need  no  further  discussion.  They 
are  overruled  and  the  judgment  is  aflSrmed. 


F.  M.  Ferguson  et  Ux.  v.  Samuel  C.  Moore  et  al.,  Appel- 
lants. 

TaxcUion — Wife  not  an  occupier  of  husband's  real  estaU — Jc<  of  1834. 

The  wife  is  not  such  an  occupier  of  the  husband's  real  estate,  whilst  he 
is  himself  occupying  the  same,  within  the  meaning  of  seo.  46  of  the  Act  of 
April  15,  1834,  P.  L.  509,  as  to  make  her  separate  propei*ty  liable  for  the 
taxes  assessed  and  levied  against  the  husband. 

Argued  May  11, 1897.  Appeal,  No.  47,  April  T.,  1897,  by 
defendants,  from  judgment  of  C.  P.  Butler  Co.,  Sept.  T.,  1896, 
No,  78,  on  verdict  for  plaintiflF.  Before  Rice,  P.  J.,  Willabd, 
WiCKHAM,  Beaver  and  Orlady,  JJ.    AflSrmed. 

Trespass.    Before  Gbeeb,  P.  J. 

It  appeared  from  the  recoi'd  that  this  was  an  action  of  tres- 
pass brought  by  the  plaintiff  and  his  wife  in  the  right  of  his 
wife,  against  Samuel  C.  Moore  and  others,  in  Clinton  township, 
to  recover  damages  for  the  taking  of  a  cow  belonging  to  the 
wife  of  the  plaintiff. 

The  plaintiff  is  tlie  owner  of  a  farm  on  which  he  resides  with 
his  wife  and  family.  In  the  year  1894  there  was  assessed 
against  Mr.  Ferguson  19.60  work  road  tax.  Plaintiff  having 
refused  to  pay  the  tax,  the  collector  levied  on  a  cow  belonging 
to  the  wife  then  on  the  farm,  which  was  advertised  and  sold 
for  the  said  taxes. 

Verdict  and  judgment  for  plaintiff  for  $30.00.  Defendant 
appealed. 

ErroTB  assigned  among  others  were  (1)  in  directing  a  verdict 
for  the  plaintiff ;  (2)  in  affirming  the  point  presented  by  plain* 
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tiff  in  the  court  below,  which  point  and  answer  are  as  follows : 
"  1.  The  personal  property  of  the  wife  while  occupying  the  real 
estate  with  her  husband  as  his  wife  is  not  liable  to  be  seized 
and  sold  for  the  taxes  of  the  husband  assessed  on  such  real 
estate  during  such  occupancy  of  the  real  estate  by  the  wife,  and 
the  verdict  should  be  for  the  plaintiff  for  the  value  of  the  cow. 
Answer:  We  affirm  that  point  and  say  to  you  that  under  the 
law  you  will  find  a  verdict  for  the  plaintiff  for  the  price  agreed 
upon  for  the  cow." 

J.  M.  Oalbreathi  of  McJunkin  ^  Galbreath^  and  John  M. 
Thompson^  with  them  -E.  McJunkin^  for  appellants. — The  Su- 
preme Court,  in  commenting  upon  the  reasons  leading  up  to 
the  act  of  1834,  uses  this  language,  viz :  "  It  is  evident  the 
revisers  rejected  the  features  of  the  acts  of  1802  and  1804, 
which  appeared  to  confine  the  liability  to  goods  of  tenants  only 
holding  by  lease,  and  extended  it  to  the  goods  of  the  person 
occupying  any  real  estate : "  Smeich  v.  County  of  York,  68  Pa. 
439. 

It  is  sufficient  for  them  to  see  that  he  is  there,  and  that  he 
has  sufficient  personal  property  upon  the  land  whereon  to  dis- 
train and  levy  the  amount  of  the  taxes :  Campbell  v.  Wilson,  1 
Watts,  603. 

The  reasoning  of  Chief  Justice  LowRiB,  in  the  case  of 
Blanche  v.  Bradford,  38  Pa.  344,  regarding  the  liability  of  the 
wife's  goods  for  the  husband's  rent,  will  apply  with  even  greater 
force  in  the  case  of  the  collection  of  public  taxes. 

Lev.  McQuhtion^  with  him  J.  C.  Vanderlin^  for  appellee. 

Opinion  by  Beavbb,  J.,  July  23, 1897  : 

The  record  in  this  case  presents  but  a  single  question :  Is  the 
personal  property  of  the  wife  while  occupying  real  estate  with 
her  husband,  as  his  wife,  liable  to  be  seized  and  sold  for  the 
taxes  of  the  husband,  assessed  on  such  real  estate  during  such 
occupancy  of  the  real  estate  by  the  wife  ?  This  was  the  form 
in  which  the  question  was  put  to  the  court  below  in  the  plain- 
tiff's point  which  was  affirmed.  The  real  question  in  the  case 
might  have  been  considerably  narrowed  under  the  facts,  as  they 
were  developed  in  the  trial.    The  testimony  shows  that  the  hus- 


Digitized  by  VjOOQIC 


FERGUSON  V.  MOORE.  851 

1897.]  Opinion  of  Uie  Court. 

*  and  was  the  owner  of  personal  property  in  his  possession  upon 
the  farm  occupied  by  him  out  of  which  the  taxes  might  have 
been  levied  and  collected.  So  far  as  the  evidence  shows,  the 
wife  was  the  owner  of  a  single  cow,  admittedly  her  own  prop- 
erty, upon  which  the  collector  of  the  road  taxes  for  the  township 
of  Clinton  levied.  The  defendant's  point  was  afl&rmed  by  the 
court  below  and  the  jury  directed  to  find  a  verdict  for  the  plain- 
tiff for  the  value  of  the  cow,  levied  upon  and  sold,  as  agreed 
upon. 

The  determination  of  this  question  involves  the  construction 
of  the  provisions  of  the  Act  of  the  16th  of  April,  1834,  P.  L. 
609.  This  act  contains  a  complete  and  comprehensive  system 
relating  to  county  rates  and  levies  and  township  rates  and  levies. 
The  first  twenty-four  sections  relate  to  county  rates  and  levies, 
sections  26  to  40  inclusive  relate  to  township  rates,  and  sections 
41  to  52  contain  general  provisions  applying  to  both.  The  86th 
section  provides :  "  If  any  person  shall  neglect  or  refuse  to  make 
payment  of  the  sum  charged  to  him  for  township  rates  and  levies, 
it  shall  be  lawful  for  the  collector  thereof,  having  first  obtained 
a  warrant  under  the  hand  and  seal  of  any  justice  of  the  peace 
of  the  county,  to  levy  the  same  by  distress  and  sale  of  the  goods 
and  chattels  of  such  delinquent,  giving  ten  days'  public  notice 
of  such  sale  by  written  or  printed  advertisements ;  and,  in  case 
goods  and  chattels  sufficient  to  satisfy  the  same  with  the  costs 
cannot  be  found,  such  collector  shall  be  authorized  to  take  the 
body  of  such  delinquent  and  convey  him  to  the  jail  of  the  proper 
county,  there  to  remain,  until  the  amount  so  charged,  together 
with  the  costs,  shall  be  paid  or  secured  to  be  paid,  or  until  he 
shall  be  otherwise  discharged  in  due  course  of  law."  The  46th 
section,  which  is  general  in  its  character  and  relates  both  to 
county  and  township  rates,  provides  that  "The  goods  and  chat- 
tels of  any  person  occupying  any  real  estate  shall  be  liable  to 
distress  and  sale  for  the  nonpayment  of  any  taxes  assessed  upon 
such  real  estate  during  his  possession  or  occupancy  and  remain- 
ing unpaid,  in  like  manner  as  if  they  were  the  goods  and  chat- 
tels of  the  owner  of  such  real  estate." 

There  is  a  special  law  relating  to  roads  and  the  levying  of 
taxes  for  the  maintenance  of  the  same  in  Clinton  township, 
passed  April  2, 1869,  P.  L.  668.  It  is  contended  by  the  appel- 
lee that,  under  the  provisions  of  this  act,  no  road  taxes  were 
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due  and  that  for  that  reason  the  judgment  of  the  court  below 
may  and  ought  to  be  sustained.  It  is  not  necessarj^  however, 
for  us  to  consider  that  question  at  this  time,  for  the  reason  that 
we  think  the  construction  placed  by  the  court  upon  the  46th 
section  of  the  act  of  1834,  supra,  is  the  correct  one.  It  was 
the  evident  intention  of  the  Legislature  in  the  enactment  of 
said  act  to  make  the  goods  and  chattels  of  the  person  against 
whom  either  county  or  township  rates  were  levied  liable  for  the 
payment  thereof.  This  plainly  appears  from  the  21st  section 
which  relates  tx)  county  taxes  and  the  35th  section  which  re- 
lates to  township  taxes.  It  is  not  necessary  for  us,  however, 
to  consider  the  general  questions  which  those  sections,  taken 
in  connection  with  the  46th  section,  present.  The  narrow  ques- 
tion presented  is  this :  Is  the  wife  such  an  occupier  of  the  hus- 
band's real  estate,  whilst  he  is  himself  occupying  the  same, 
within  the  meaning  of  the  46th  section  of  the  said  act,  as  to 
make  her  separate  personal  property  liable  for  the  taxes  as- 
sessed and  levied  against  the  husband?  We  are  of  the  opinion 
that  the  court  below  properly  answered  this  question  in  affirm- 
ing the  defendant's  point.  Although  the  question  has  not  been 
distinctly  ruled,  it  was  held  in  Moore  v.  Marsh,  60  Pa.  46,  that 
personal  property  of  the  taxpayer  which  had  been  sold  by  the 
sheriff  was  not  liable  for  taxes  before  its  removal  from  the  prem- 
ises, on  the  ground  that  the  purchasers  at  the  sheriff's  sale 
were  not  the  occupiers  of  the  real  estate.  This  case  decides 
that  the  owner  of  personal  property  was  not  necessarily  occu- 
pying real  estate,  because  of  such  personal  property  occupying 
a  place  thereon.  The  act  evidently  refers  to  a  person  who 
maintains  in  relation  to  real  estate  a  responsible  or  beneficial 
occupancy.  Whilst  it  is  true  that  the  wife  as  a  member  of  the 
family  of  her  husband  was  a  resident  of  the  farm  upon  which  the 
taxes  in  question  were  levied,  she  was  not  in  any  legal  sense  the 
occupier  thereof,  nor  is  there  any  effort  on  the  part  of  the  defend- 
ant to  show  that  she  exercised  in  any  way  any  control  over  the 
real  estate  of  her  husband  or  had  any  beneficial  interest  therein, 
except  as  his  wife.  The  mere  fact  of  the  ownership  of  the  cow 
which  had  been  presented  to  her  by  her  father,  and  that  the 
cow  was  cared  for  upon  the  premises  gave  her  no  occupancy 
thereof.  The  relation  of  husband  and  wife  is  not  such  as  to 
constitute  a  joint  occupancy  in  a  legal  sense  of  real  estate  be? 
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longing  exclusively  to  the  husband.  She  has  the  inchoate  right 
of  dower  it  is  true,  but  that  gives  her  no  right  to  the  present 
possession.  She  would  be  bound  to  remove  therefrom,  if  her 
husband  so  decided.  She  has  no  immediate  control  of  the  farm 
nor  of  the  proceeds  thereof. 

It  is  not  necessary  for  us  now  to  consider  the  question 
whether  the  wife  would  be  liable  under  the  provisions  of  the 
46th  section  of  the  act  of  1834,  supra,  if  she  were  the  owner  of 
all  the  personal  property  upon  the  premises  and  had  a  beneficial 
interest  in  the  occupancy  of  the  real  estate  other  than  that  of 
membership  in  her  husband's  family.  This  question  is  not 
raised  in  the  present  case  and  we  think  that,  under  its  facts  as 
developed  in  the  trial,  the  court  was  justified  in  deciding  as  a 
matter  of  law  that  the  wife  was  not  such  an  occupier  of  the 
premises  against  which  the  taxes  were  assessed  and  levied  as 
made  her  personal  property  liable  therefor.  The  judgment  is, 
therefore,  affirmed. 


F.  M.  Ferguson,  Appellant,  v.  Samuel  Moore  et  al. 

Boad  taxes— Collectible  in  money  on  failure  to  contract  to  work  out. 

The  right  to  work  out  a  road  tax  as  provided  by  the  Act  of  April  16, 
1834,  P.  L.  509,  which  is  distinctly  reserved  by  the  Act  of  June  25,  1885, 
P.  L.  187,  exempts  the  taxes  so  worked  out  from  collection ;  but  upon  a 
failure  to  make  a  contiuct  for  working  out  such  taxes  as  is  provided  for 
in  tlie  6th  section  of  the  Act  of  Apdl  2,  1867,  P.  L.  668,  the  taxes,  levied 
upon  the  citizens  failing  to  make  the  contract,  are  payable  in  money  and 
are  collectible  as  other  taxes  of  like  character. 

Argued  May  11, 1897.  Appeal,  No.  179,  April  T.,  1897,  by 
plaintiff,  from  decree  of  C.  P.  Butler  Co.,  March  T.,  1897,  No. 
3,  dismissing  plaintiff's  bill  and  refusing  injunction.  Before 
Rice,  P.  J.,  Willakd,  Wickham,  Beaver  and  Obladt,  JJ. 
Affirmed. 

Bill  for  injunction  to  restrain  the  tax  collector  from  Clinton 
township  from  enforcing  collection  of  the  road  tax.  Before 
Greeb,  p.  J. 

The  plaintiff's  bill  alleged  the  levy  by  the  tax  collectors  to 
collect  a  road  tax ;  the  refusal  by  the  collectors  to  permit  him 
Vol.  V— 28 
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tx)  work  out  said  road  tax  unless  he  signed  a  contract  submitted 
by  the  commissioners ;  that  section  sixths  of  the  special  act  is 
inoperative  and  unconstitutional;  that  defendants  unlawfully 
refused  to  give  plaintiff  an  opportunity  to  work  out  his  road 
tax  unless  he  signed  the  written  contract. 
Bill  and  injunction  refused.    Plaintiff  appealed. 

Errors  assigned  among  others  were  (4)  refusal  of  plaintiff's 
third  conclusion  of  law,  which  conclusion  is  as  follows :  "3.  The 
act  of  1869  not  having  repealed  the  general  acts  of  1834, 1885 
and  1895  they  stand  pari  materia  to  each  other,  and  it  is  incum- 
bent upon  the  road  commissioners  before  placing  the  warrant  in 
the  hands  of  the  township  collectors  to  have  given  the  plaintiff 
full  opportunity  to  work  out  his  road  tax."  (9)  In  holding 
that  the  said  special  act  gives  authority  to  distrain  for  work 
road  tax,  unless  the  taxpayer  signs  a  written  contract  such  as 
was  presented  to  appellant.  (10)  In  holding  that  giving  the 
appellant  an  opportunity  to  sign  the  written  contract  was  equiv- 
alent to  giving  an  opportunity  to  work  out  his  tax. 

Lev.  McQuistion^  with  him  J".  C.  Vanderlain^  for  appellant. — 
The  court  erred  in  holding  that  the  said  special  act  repealed 
the  act  of  April  15, 1834,  in  the  case  of  Coal  Company  v.  Kelly, 
2  Kulp,  41,  Rice,  P.  J.,  decided :  Before  a  warrant  can  issue 
for  the  collection  of  road  taxes  the  taxpayer  must  not  only  have 
had  notice,  but  also  full  opportunity  to  work  out  such  taxes, 
and  unless  full  opportunity  to  work  out  his  taxes  is  g^ven  he 
may  appeal  to  a  court  of  equity  to  restrain  their  collection  in 
money. 

J.  M.  Oalbreath  of  McJunkin  ^  Galbreath  and  John  M. 
Thompson^  with  them  K  McJunkiv,  for  appellees. — The  powers 
of  the  collectors  of  county  taxes  prior  to  the  act  of  1885  are  set 
out  in  sections  20  and  21  of  the  act  of  April  15, 1834 :  Purd. 
Dig.  1991,  par.  161.  From  these  citations  it  will  clearly  appear 
that  the  collector  was  acting  wholly  within  the  scope  of  his  au- 
thority in  distraining  upon  the  property. 

Opinion  by  Bbaver,  J.,  July  23, 1897 : 
The  plaintiff  in  the  court  below  filed  this  bill  in  equity,  seek- 
ing by  perpetual  injunction  to  restrain  the  defendants,  who  were 
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the  road  commissioDers  and  tax  collector  of  Clinton  township, 
from  selling  two  hogs  or  any  other  property  of  the  plaintiff  in 
payment  of  alleged  work  road  tax  or  from  interfering  in  any 
manner  with  any  of  the  property  of  the  plaintiff  for  that  pur- 
pose. This  injunction  was  asked  for  upon  two  distinct  grounds, 
first,  tliat  no  road  tax  was  due  from  the  plaintiff  to  the  tovvm- 
ship,  and  secondly,  that  the  warrant  of  distress,  by  virtue  of 
which  the  plaintiff's  property  had  been  levied  upon,  was  unlaw- 
fully issued.  After  answer  filed,  the  court  below  heard  the  par- 
ties and  their  witnesses  and,  after  full  consideration  of  the  case, 
refused  an  injunction  and  dismissed  the  plaintiff's  bill.  From 
that  decree  the  present  appeal  is  taken. 

An  act  of  assembly  was  passed  the  2d  of  April,  1869,  P.  L. 
668,  revising  the  road  laws  in  the  township  of  Clinton,  in  the 
county  of  Butler.  The  principal  question  in  controversy  in 
this  case  turns  upon  the  construction  of  the  sixth  section  of  that 
act.  The  court  below  found,  as  a  matter  of  fact  and  also  as  a 
question  of  law,  that  the  taxes  claimed  by  the  defendants  as 
road  commissioners  and  tax  collector  for  the  township  of  Clin- 
ton aforesaid  were  actually  due  and  unpaid.  The  testimony,  as 
developed  in  the  hearing  justified  this  finding.  The  act  of  1869, 
supra,  provides  for  the  election  of  six  road  commissioners,  the 
sixth  section  of  the  said  act  providing  "  that  said  commission- 
ers, each  two  having  charge  of  a  district,  are  hereby  authorized 
to  give  out  the  opening  of  new  roads  and  the  repairing  and 
keeping  in  repair  of  all  the  old  roads  in  their  respective  districts, 
giving  preference  to  those  persons  living  most  conyenient  to 
said  roads ;  said  contracts  for  continuous  repair  not  to  extend 
longer  than  for  a  period  of  six  years ;  and  provided  further,  that 
if  said  commissioners  and  said  taxpayers  cannot  agree  upon  a 
contract,  then  their  tax  is  to  be  collected  as  levied  and  applied 
to  the  improvement  of  said  roads  as  aforesaid."  The  eleventh 
section  of  the  said  act  provides  that "  all  laws  inconsistent  here- 
with are  hereby  repealed."  The  appellant  admits  that  he 
refused  to  sign  a  conti-act  prepared  by  the  road  commissioners 
and  offered  to  him  for  signature.  The  main  point  in  the  case 
as  narrowed  by  the  appellant  in  his  argument  is  the  proper  con- 
struction of  the  proviso  in  the  sixth  section  of  the  act  of  1869, 
supra,  which  provides  "  that  if  said  commissioners  and  said  tax- 
payers cannot  agree  upon  a  contract  then  their  tax  is  to  be  col* 
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lected  as  levied  and  applied  to  the  improvement  of  said  roads 
as  aforesaid."  The  plaintiff  contends  that  under  this  provision 
he  had  a  right  to  demand  the  privilege  of  working  out  his  tax, 
as  provided  in  the  fourth  section  of  the  act  of  the  25th  of  June, 
1885,  hut  the  wording  of  the  act  itself  is  inconsistent  with  such 
a  claim.  The  taxes  in  the  case  of  a  failure  to  agree  upon  a 
contract  are  not  only  to  he  collected  as  levied  but  are  to  be 
applied  to  the  improvement  of  said  roads  as  aforesaid.  The 
collection  of  taxes  has  a  well  known  and  clearly  understood 
meaning.  It  is  the  gathering  together  by  a  collector  of  the 
money  due  from  one  or  more  persons  for  taxes  assessed  by  com- 
petent authority.  The  right  to  work  out  road  tax,  as  provided 
by  the  act  of  the  15th  of  April,  1834,  which  right  is  distinctly 
reserved  by  the  act  of  the  25th  of  June,  1885,  supra,  exempts 
the  taxes  so  worked  out  from  collection.  The  legislature  evi- 
dently intended  that  upon  failure  to  make  a  contract  such  as  is 
provided  for  in  the  sixth  section  of  the  act  of  1869,  supra,  the 
taxes  levied  upon  the  citizen  failing  to  make  the  contract  were 
to  be  payable  in  money,  collected  as  other  taxes  of  like  charac- 
ter are  collectible ;  and  when  so  collected  applied  to  the  improve- 
ment of  the  roads.  The  fifth  section  of  the  act  of  the  25th  of 
June,  1885,  confers  upon  the  collector  of  taxes  *'  all  the  power 
for  the  collection  of  said  taxes  during  his  term  of  ,ofl5ce  hereto- 
fore vested  in  collectors  of  county  taxes  under  existing  laws." 
The  powers  of  the  collector  of  county  taxes  are  defined  by  sec- 
tion twenty-one  of  the  Act  of  the  15th  of  April,  1834,  P.  L.  509, 
the  provisions  of  which  were  followed  in  the  present  case. 

Upon  a  careful  review  of  all  the  facts  of  the  case  and  an 
examination  of  the  special  act  of  1869,  supra,  and  of  the  general 
acts  relating  to  the  collection  of  taxes  herein  referred  to,  we 
are  of  opinion  that  the  court  below  was  entirely  correct  in  the 
disposition  which  was  made  of  the  case  in  refusing  the  injunc- 
tion prayed  for  and  dismissing  the  plaintiff's  bill.  Although 
numerous  assignments  of  error  are  presented  to  us,  they  embrace 
practically  but  the  two  questions  herein  referred  to.  Our  dis- 
position of  the  case  embraces  them  all.  They  are  all  overruled 
and  the  decree  is,  therefore,  aflSrmed. 
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Annie  E.  Sullivan  v.  City  of  Kttsburg,  Appellant. 

Municipal  Unth-Dtsoretion  of  authorities  in  location  of  sewers. 

Municipal  authorities  have  some  discretion  in  extending,  laying  out  and 
grading  streets  and  in  taking  care  of  drainage.  They  may  not,  however, 
construct  ditches  or  sewers  so  as  to  cast  water  directly  upon  private  prop* 
erty,  but  they  may  adopt  such  appropriate  means  to  carry  surface  water 
along  the  side  of  a  street  as  they  see  fit,  and  if  the  sewer  or  ditch  con- 
structed for  that  purpose  proves  inadequate  from  lack  of  judgment  as  to 
capacity,  and  water  backs  up  therefrom  or  overflows  upon  private  prop- 
erty, there  can  be  no  recovery  against  the  city  by  the  person  injured  by 
reason  of  such  backing  up  or  overflow. 

Argued  April  28, 1897.  Appeal,  No.  129,  April  T.,  1897,  by 
defendant,  from  judgment  of  C.  P.  No.  3,  Allegheny  County, 
November  Term,  1895,  No.  862  on  verdict  for  plaintiff.  Before 
Rice,  P.  J.,  Willakd,  Wickham,  Beaver,  Reedeb,  Oblady 
and  Smith,  J  J.    Reversed. 

Trespass  to  recover  damages  alleged  to  have  been  caused  to 
plaintiff's  property  by  failure  of  city  to  provide  sewers  suflBcient 
in  size  to  carry  off  water  in  front  of  the  plaintiff's  house.  Be- 
fore Kennedy,  P.  J. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

Verdict  and  judgment  for  plaintiff  for  $200.  Defendant  ap- 
pealed. 

Errors  assigned  were  (1)  refusal  of  binding  instructions  in 
favor  of  defendant.  (2)  In  charging  the  jury  as  follows :  "  So 
if  you  should  find  that  the  city  did  obstruct  the  natural  flow  of 
water  in  its  natural  course  down  that  side  of  the  street,  or  di- 
verted it  from  its  natural  course  and  turned  it  across  the  street, 
and  in  so  doing  there  was  an  overflow  upon  the  property  of  the 
plaintiff,  and  injury  to  her  property,  she  is  entitled  to  recover 
such  damage  as  will  compensate  her  for  the  injuries  which  oc- 
curred through  this  action  of  the  city."  (3)  In  charging  tlie 
jury  as  follows :  "  The  city  would  not  be  bound  to  protect  against 
such  an  extraordinary  fall  of  rain  as  could  not  be  reasonably 
foreseen  and  anticipated,  but  it  is  bound  to  provide,  if  it  diverts 
it  from  its  natural  course,  what  would  be  a  reasonably  sufficient 
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drain  for  the  carrying  oflf  of  the  water  4own  the  street,  without 
its  overflowing  and  causing  injury  to  the  adjoining  property. 
If  you  sliould  find  that  the  city  in  this  change  of  the  water- 
course had  obstructed  the  original  and  natural  course  of  the 
water,  diverted  it '  therefrom,  and  in  so  doing  failed  to  provide 
a  sufficiently  large  sewer  or  drain  to  carry  it  off,  and  it  over- 
flowed, causing  the  injury  complained  of,  you  shall  find  such 
damages  as  will  compensate  the  plaintiff  for  the  injuries  which 
resulted  therefrom." 

J".  J7".  Beal^  with  him  Clarence  Burleigh  and  A.  J.  NileSy  for 
appellant. — We  submit  that  these  facts  bring  the  case  squarely 
within  the  decisions  of  the  Supreme  Court  in  Fair  v.  Philadel- 
phia, 88  Pa.  309,.  ColUns  v.  PhUadelphia,  93  Pa.  272,  and  Bear 
V.  AUentown,  148  Pa.  80.  See  also  Lafferty  v.  Girardville,  1 
Mona.  513;  Costello  v.  Conshohocken,  8  C.  C.  639;  Mills  v. 
Brooklyn,  32  N.  Y.  489. 

The  reasons  for  leaving  the  determination  of  questions  of  this 
character  to  the  judgment  and  discretion  of  the  officers  having 
charge  of  the  work,  are  very  strongly  stated  in  Carr  v.  The 
Northern  Liberties,  35  Pa.  324. 

D.  B.  Jones^  for  appellee. — It  is  a  case  of  obstructing  a  water- 
course or  a  gully  (which  is  not  denied),  and  then  of  not  taking 
care  of  the  largely  increased  water  thereby  diverted  and  thrown 
into  its  drains:  Bohan  v.  Avoca  Borough,  164  Pa.  404;  Hud- 
dleston  v.  West  Bellevue  Borough,  111  Pa.  110 ;  EUiott  v.  OU 
City,  129  Pa.  570;  Torrey  v.  Scranton,  133  Pa.  173. 

Opinton  by  WiLLAiiD,  J.,  July  23, 1897  : 

The  facts  in  this  case  are  fairly  stated  in  the  appellant's  his- 
tory of  the  case,  and  are  not  seriously  questioned  by  the  appellee. 
Her  property  is  located  on  Morris  street.  This  street  is  not  an 
improved  street  but  a  pathway  intersecting  another  street  called 
Carolina  street.  Carolina  street  is  the  width  of  a  fair  wagon 
track  and  where  it  passes  the  interaection  of  Morris  street  there 
is  a  steep  descending  grade.  The  property  of  the  appellee  is 
located  at  the  intersection  of  these,  two  streets,  fronting  mostly 
on  Morris  street,  but  one  comer  of  her  lot  abuts  Carolina  street. 
Her  house  is  below  the  grade  of  the  street  so  that  the  roof  is 
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nearer  grade  than  the  foundation.  Some  distance  above  her 
property  on  the  hillside  Carolina  street  makes  a  bend  at  a  point 
where  it  is  intersected  by  Avery  street  on  the  opposite  side 
from  its  intersection  with  MoiTis  street,  while  further  up  the 
hill  it  is  again  intersected  by  Niagara  street,  which  is  from 
four  hundred  to  five  hundred  feet  long.  This  intersection  is  on 
the  same  side  as  the  Morris  street  intersection.  The  surface 
water  from  Niagara  street  found  its  way  into  Carolina  street 
and  prior  to  1886  the  surface  water  was  discharged  at  the  bend 
on  the  left  hand  side  of  Carolina  street  and  passed  on  to  private 
property  and  so  on  dowti,  discharging  itself  finally  into  Three 
Mile  Run. 

As  improvements  increased  and  buildings  multiplied  it  be- 
came necessary  for  the  city  authorities  to  confine  the  surface 
water  to  the  streets  and  prevent  the  casting  thereof  upon  private 
property.  On  the  side  of  Carolina  street,  opposite  its  intersec- 
tion with  Morris  street,  and  opposite  the  appellee's  property, 
there  was  constructed  an  open  gutter  running  down  that  side  of 
the  street  from  the  bend  farther  up,  and  at  that  point  a  box  sewer 
was  placed  by  the  city  diagonally  across  the  street  for  the  purpose 
of  carrying  the  water  into  the  gutter  on  the  opposite  side,  there- 
by preventing  its  being  cast  upon  private  property.  The  gutter 
was  two  feet  wide,  and  from  eighteen  inches  to  two  feet  deep. 
It  successfully  accomplished  the  object  of  its  construction,  and 
there  was  no  serious  trouble  from  1886  to  April  1894.  As  to 
the  condition  of  the  ditch  at  the  time  of  the  injury  complained 
of,  the  plaintiff's  father  testified  that  he  was  there  two  or  three 
times  every  day  that  the  ditch  was  in  good  order,  and  that  there 
never  was  any  trouble  before  that  time.  It  is  not  seriously  con- 
tended that  the  injury  was  caused  by  any  obstructions  in  the 
ditch.  The  appellee  testified  as  follows :  '*  Q.  Your  house  is 
the  small  house  standing  to  the  left  hand  side  of  the  picture  ? 
A.  Yes,  sir.  Q.  The  first  trouble  you  had  was  in  April,  1894  ? 
A.  Yes,  sir.  Q.  And  you  say  now,  as  I  understand  your  tes- 
timony, that  the  cause  of  this  trouble  was  the  putting  in  of  this 
box  ?    A.  Yes,  sir." 

As  to  the  cause  of  the  trouble  she  testified :  ^^  Q.  Explain  to 
the  jury  what  was  done  there,  if  anything.  How  you  were 
annoyed.  A.  In  April  the  water  ran  over  the  street  from  the 
gutter.    The  gutter  there  is  big  enough  to  carry  all  the  surplus 
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water,  that  is  the  water  of  the  neighborhood ;  it  always  carried 
it  and  no  trouble  at  all  until  the  city  put  the  box  in  and  turned 
the  force  of  the  whole  water  to  the  other  street,  and  it  wasn't 
big  enough  to  carry  the  water  away.  Q.  And  there  is  a  gutter 
on  the  upper  side  of  Carolina  street  which  is  intended  to  carry 
the  water  down  along  the  street?  A.  Yes,  sir.  Q.  And  as  I 
understand  you  your  complaint  is  that  that  gutter  was  not  of 
suflScient  size  to  carry  off  the  water  on  this  occasion  in  1894  ? 
A.  The  gutter  was  big  enough  to  carry  the  water  for  the  neigh- 
borhood that  used  to  come  there,  until  they  turned  the  water 
over,  turned  the  other  water.  Q.  In  1894,  on  this  occasion  in 
April  the  gutter  wasn't  big  enough  to  carry  off  the  water? 
A.  It  was  not  big  enough  to  carry  the  force  of  water  that  came 
down.  Q.  Well,  how  did  the  water  get  in  there  to  knock  the 
wall  down?  A.  It  cut  across  the  street.  The  gutter  wasn't 
big  enough  to  carry  it  away.  It  came  in  such  a  force  it  cut 
across  Carolina  street  and  right  into  the  comer  of  the  house." 

The  evidence  of  any  injury  to  any  property  by  the  action  of 
water  from  the  time  its  course  was  turned  into  the  open  gutters 
to  April,  1894  amounts  to  nothing.  It  is  idle  to  say  there  was 
no  trouble  till  after  the  box  sewer  was  put  in.  No  fact  is  sworn 
to  by  any  witness  to  indicate  any  injury  till  1894.  The  use  of 
the  gutter  for  that  period  of  time  without  any  trouble  was  suf- 
ficient evidence  that  the  discretion  of  the  city  as  to  its  capacity 
was  not  recklessly  exercised.  "Fonnerly  the  sewer  in  that 
vicinity  was  of  suflScient  capacity  to  pass,  and  did  pass,  rapidly, 
not  only  the  water  with  which  it  was  otherwise  charged,  but 
also  the  surface  water  which  either  fell  or  flowed  on  the  land  of 
the  plaintiff.  Afterwards,  and  before  tlie  injury  complained  of, 
the  city  extended  its  system  of  sewerage  westerly,  thereby 
causing  a  larger  volume  of  water  to  flow  through  the  sewer 
past  the  premises  of  the  plaintiff."  The  above  is  a  quotation 
from  the  facts  stated  in  the  opinion  of  the  court  by  Mr.  Justice 
Mbbcue  in  Fair  v.  Phila.,  88  Pa.  309.  The  facts  .thus  stated 
are  identical  with  the  facts  in  this  case,  fairly  gathered  from  a 
cai*eful  consideration  of  all  the  testimony. 

The  gathering  of  surface  water  in  a  body  and  casting  it  upon 
private  property,  as  in  Bohan  v.  Avoca  Borough,  164  Pa.  404  is 
unlawful.  The  accumulation  of  water  until  it  was  liable  to 
become  a  destructive  flood,  and  emptying  it  upon  the  plaintiff's 
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land  as  in  Huddlestoii  v.  Borough,  111  Pa.  110,  and  Torrej  v. 
Scranton,  133  Pa.  173,  is  also  unlawful.  But  those  cases  are 
not  applicable  to  the  facts  in  this  case. 

We  do  not  agree  with  the  learned  trial  judge  that,  because 
water  for  many  years  has  run  in  one  direction,  it  may  not,  in 
the  improvement,  extension  and  grading  of  streets,  be  turned  in 
another  direction  if  the  conduit  is  deemed  adequate  for  the  pur- 
pose by  a  city.  The  authorities  of  a  city  have  some  discretion 
in  extending,  laying  out  and  grading  streets  and  in  taking  care 
of  drainage. 

Gullies  on  steep  hill  sides  must  give  way  to  such  a  system 
of  sewerage  as  the  authorities  of  a  city  may  see  fit,  in  their  dis- 
cretion to  adopt,  and  if  they  determine  to  adopt  other  systems 
to  take  the  place  of  long  used  gullies  they  have  a  right  to  do 
so.  They  may  not  however,  construct  ditches  or  sewers  so  as 
to  cast  water  directly  upon  private  property,  but  they  may  adopt 
such  appropriate  means  to  carry  surface  water  along  the  side  of 
a  street  as  they  see  fit,  and  if  the  sewer  or  ditch  constructed  for 
that  purpose  proves  inadequate  from  lack  of  judgment  as  to 
capacity,  and  water  backs  up  therefrom  or  overflows  upon  pri- 
vate property,  there  can  be  no  recovery  against  the  city  by  the 
person  injured  by  reason  of  such  backing  up  or  overflow.  Such 
is  the  law  of  Pennsylvania  as  declared  in  a  long  line  of  deci- 
sions by  our  Supreme  Court,  among  which  are.  Bear  v.  Allen- 
town,  148  Pa.  80 ;  Collins  v.  Phila.  93  Pa.  272 ;  Fair  v.  Phila. 
88  Pa.  309.  In  the  last  case  it  was  held  that  the  mere  omission 
of  municipal  authorities  to  provide  means  to  carry  off  the  water 
which  stoims  and  the  natural  formation  of  the  ground  below 
throw  on  a  city  lot  will  not  sustain  an  action  by  the  owner  thereof 
against  the  municipality  for  damages  arising  from  the  accumula- 
tion of  water  on  said  lot  by  reason  of  the  construction  of  a 
sewer  that  was  not  of  suflBcient  size  to  carry  off  the  surface 
drainage ;  and  where  the  sewers  were  not  defectively  constructed, 
or  left  out  of  repair  the  municipality  cannot  be  made  responsi- 
ble for  an  error,  in  the  judgment  of  the  city  authorities,  as  to 
the  size  a  sewer  should  have  been  constructed.  In  the  first 
case  it  was  said  by  our  Brother  Reeder,  when  upon  the  com- 
mon pleas  bench  trying  the  case,  "  In  order  to  be  entitled  to 
recover  under  the  constitutional  provision  referred  to,  there 
must  be  such  an  actual  and  immediate  depreciation  in  the  value 
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of  the  property  following  immediately  npon  the  construction 
complained  of  as  to  constitute  a  material  injury  to  the  value  of 
the  property.  Where,  for  instance,  a  municipality  erects  public 
works,  changes  or  improves  highways,  so  as  to  depreciate  the 
market  value  of  any  property  in  the  neighborhood  of  such 
works,  there  would  be  a  right  of  action.  But  that  is  not  this 
case.  The  plaintiff  does  not  complain  that  the  mere  construc- 
tion of  the  sewer  in  itself  depreciated  the  market  value  of  his 
property,  and  this  action  is  not  brought  for  such  depreciation. 
But  his  complaint  is  that  because  of  an  error  of  judgment  on 
the  part  of  the  municipal  authorities  in  the  exercise  of  their 
legislative  functions  the  sewer  was  inadequate  for  the  purpose 
for  which  it  was  constructed,  and  that  consequently  the  water 
which  it  was  intended  it  should  carry  off  was  dammed  up  and 
backed  over  upon  his  property,  and  into  his  cellar,  undermining 
his  foundation  wall  and  that  this  damage  is  the  damage  that  he 
seeks  to  recover  for." 

This  was  a  view  of  the  case  based  upon  broad  constitutional 
grounds  and  was  afi&rmed  by  the  Supreme  Court.  Notwith- 
standing these  authorities  the  court  told  the  jury:  **If  you 
should  find  that  the  city  in  this  change  of  the  watercourse  had 
obstructed  the  original  and  natural  course  of  the  water,  diverted 
it  therefrom,  and  in  so  doing  failed  to  provide  a  sufficiently 
large  sewer  or  drain  to  carry  it  off,  and  it  overflowed,  causing 
the  injury  complained  of,  you  shall  find  such  damages  as  will 
compensate  the  plaintiff  for  the  injuries  which  resulted  there- 
from."    This  instruction  was  erroneous. 

The  specifications  of  error  are  sustained  and  the  juc^ment 
reversed. 
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Maggie  A.  Decker,  Executrix  of  N.  Burt,  Appellant,  v. 
John  W.  Barnes. 

CotOract— Construction  of  agreement. 

An  agreement  of  sale,  followed  by  a  bond  and  mortgage,  haying  been 
made,  in  the  execution  of  a  power  of  sale,  subject  to  the  provisions  of  the 
testator^s  will,  in  a  dispute  arising  as  to  the  payment  of  the  interest  on  the 
mortgage,  the  will,  the  agreement,  the  bond  and  mortgage  must  all  be  con- 
sidered and  construed  together  to  reach  the  proper  interpretation  of  the 
agreement. 

Argued  April  19, 1897.  Appeal,  No.  37,  April  T.,  1897,  by 
plaintiff,  from  judgment  of  C.  P.  Washington  Co.,  Aug.  T., 
1895,  No.  64,  on  verdict  for  plaintiff  for  less  than  claim.  Before 
Rice,  P.  J.,  Willabd,  Wickham,  Beaybb,  Reedee,  Orlady 
and  Smith,  JJ.    Affirmed. 

Assumpsit.    Before  McIlvainb,  P.  J. 
The  facts  sufficiently  appear  in  the  opinion  of  the  court. 
Verdict  and  judgment  for  plaintiff  for  $4.50.    Plaintiff  ap- 
pealed. 

Errors  assigned  among  others  were  (5)  In  admitting  the  f  ol- 
lowmg  offer  under  objection  and  exception :  "Defendant  offers 
in  evidence  the  will  of  Nathaniel  Burt  to  show  that  this  plain- 
tiff is  residuary  legatee ;  to  show  that  she  has  already  received  or 
will  receive  all  the  interest  that  was  due  on  this  mortgage — that 
she  is  seeking  to  recover  money  here  a  second  time.  Also  the 
deed  of  John  Birch  and  Nathaniel  Burt,  executors,  for  the  lot 
of  ground  mentioned  in  the  agreement  marked  *  Exliibit  C,' 
dated  the  26th  of  January,  1891,  recorded  in  deed  book  168, 
page  108.  Also  mortgage  dated  the  26th  day  of  January,  1891, 
recorded  in  mortgage  book,  No.  22,  page  132,  between  John 
W.  Barnes  and  John  Birch  and  Nathaniel  Burt,  executors  of 
Charity  Burt,  deceased,  for  ji3,000,  on  the  same  lot  of  ground 
mentioned  in  the  article  of  agreement;  and  bond  between  tlie 
same  parties  in  the  penal  sum  of  4^6,000,  dated  the  26th  of  Jan- 
uaiy,  1891.  The  purpose  is  to  show  that  this  bond  and  mort- 
gage were  given  for  the  purchase  money  of  the  lot  of  ground 
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mentioned  in  the  article  offered  by  the  plaintiff  and  marked 
*  Exhibit  C/  and  to  show  the  payment  of  the  purchase  money. 
Also  the  record  of  the  mortgage  in  the  recorder's  office,  show-, 
ing  a  satisfaction  on  the  1st  day  of  June,  1894.'*  (6)  In  admit- 
ting the  following  offer  under  objection  and  exception :  "  Defend- 
ant also  offers  in  evidence  deed  of  T.  F.  Birch,  guardian  of 
Charles  Burt  Ross,  for  the  interest  in  remainder,  and  in  the  lot 
of  ground  mentioned  in  the  article,  recorded  March  2,  1891,  in 
deed  book,  No.  176,  page  613."  (7)  To  a  portion  of  the  general 
charge,  as  follows  :  ^^  This  article  of  agreement  on  its  face,  then, 
taken  as  a  whole,  including  what  is  signed  by  all  three  of  the 
parties  and  what  is  signed  alone  by  Mr.  Barnes — because  we  take 
it  that  it  must  be  construed  as  a  whole — simply  means  that  the 
real  estate  was  sold  so  that  it  would  net  to  the  i-emainderman  at 
N.  Burt's  death  $3,000,  and  that  he  would  get  annually  until  his 
death,  $180  plus  ♦20.00."  (8)  To  a  portion  of  the  general  charge, 
as  follows :  "  Under  the  language  of  the  agreement  we  hold  that 
the  interest  on  the  $3,000  was  to  be  paid  to  N.  Burt  until  his 
death,  as  well  as  the  $20.00  bonus,  which  was  an  addition  to 
the  income  from  this  money  of  that  much  more  than  six  per 
cent — we  hold  that  the  income  terminated  with  his  deatii." 
(9)  To  a  portion  of  the  general  charge  as  follows :  "  The  true 
intent,  we  think,  of  the  parties  was  to  provide  an  annuity  for  Mr. 
Burt  which  would  terminate  at  the  same  time  as  his  right  in  the 
real  estate  would  terminate,  and  that  was  at  his  death,  and  that  the 
word  *  advance*  only  had  reference  to  the  payment,  and  that  the 
interest  was  to  accumulate  from  day  to  day  as  in  ordinary  cases. 
In  other  words,  if  the  agreement  had  provided  expressly  that  the 
interest  should  be  paid  at  the  end  of  the  year,  and  he  had  died 
when  he  did,  the  same  rule  would  apply."  (10)  To  a  portion  of 
the  general  charge,  as  follows:  "So  we  charge  you,  therefore, 
gentlemen,  that  the  interest  on  this  article  of  agreement  termi- 
nates at  the  date  of  N.  Burt's  death,  April  7, 1894,  and  that  his 
estate  is  entitled  to  recover  only  that  proportionate  part  of  the 
year's  interest  represented  by  the  fi'actional  part  of  the  year 
counting  from  the  24th  of  January,  1894,  and  to  April  7,  1894, 
and  a  similar  proportionate  part  of  the  $20.00."  (11)  In  not 
affirming  plaintiff's  first  point,  which  point  and  answer  are  as 
follows:  "1.  If  the  jury  find  from  the  evidence  that  the  sig 
nature  of  N.  Burt  was  procured  to  the  agreement  in  relation  to 
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fhe  real  estate  described  therein,  by  the  promise  on  the  part  of 
John  W.  Barnes  to  pay  the  firat  and  every  year's  interest  on 
the  purchase  money  to  N.  Burt  in  advance  until  his  death,  also 
a  bonus  of  1520.00  per  annum  to  N.  Burt  only  during  his  natural 
life,  that  would  be  a  sufficient  consideration  for  such  promise 
on  the  part  of  the  defendant,  and  would  be  for  the  advantage 
of  N.  Burt,  plaintiff's  testator,  and  all  previous  payments  of  in- 
terest and  bonus  having  been  paid,  there  was  due  and  owing  to 
N.  Burt,  plaintiff's  testator,  on  the  24th  of  January,  1894,  the 
whole  of  one  year's  interest  in  advance,  and  at  his  death  a  pro- 
portionate part  of  the  bonus,  from  the  anniversary  of  the  date 
of  the  agreement  to  the  date  of  his  decease.  Answer :  That  is 
refused,  if  the  point  means,  as  we  understand  it  does,  to  give 
you  binding  instructions  that  the  plaintiff  can  recover,  in  this 
proceeding,  the  whole  year's  interest" 

T.  F.  Birch,  for  appellant 

J.  P,  Miller^  for  appellee. 

Opinion  by  Willabd,  J.,  July  23, 1897 : 

Maggie  A.  Decker,  executrix  of  the  estate  of  Nathaniel  Burt, 
deceased,  brought  an  action  in  the  court  below  against  John  W. 
Barnes  to  recover  the  sum  of  $200,  aUeged  to  be  due  decedent's 
estate. 

Charity  Burt,  the  wife  of  Nathaniel  Burt,  died  before  her 
husband,  and  by  the  terms  of  her  last  will  she  devised  a  certain 
house  and  lot  of  land  to  her  husband  for  and  during  his  natural 
life,  and  immediately  after  his  death  to  their  daughter,  Cynthia 
R.  Sibert  The  daughter  died  before  her  father.  Nathaniel 
Burt  and  John  Birch  were  designated  and  appointed  executors 
of  the  will  of  Charity  Burt.  By  one  of  the  provisions  of  the 
will  the  executors,  with  the  assent  of  Nathaniel  Burt  and  Cyn- 
thia R.  Sibert,  were  authorized  to  sell  and  convey  the  property, 
purchase  other  property  with  the  proceeds  or  invest  the  same 
for  the  benefit  of  Nathaniel  Burt  during  his  life ;  in  short,  pro- 
vision was  made  that  Nathaniel  Burt  should  have  the  use  of 
the  property  or  its  proceeds  during  his  life  and  no  longer. 
Barnes  desired  to  purchase  the  property  and  Burt  assented  to 
the  sale  and  joined  his  co-executor  in  a  deed  of  conveyance 
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therefor.  An  article  of  agreement  in  writing  was  entered  into 
between  Burt  and  Birch,  as  executors,  and  Barnes,  by  the  terms 
of  which  the  executors  agi'eed  to  sell  the  property  to  Barnes  for 
the  cofasideration  of  $3,000.  The  agreement  was  dated  Janu- 
ary 24, 1891,  and  signed  and  sealed  by  the  parties  individually. 
One  of  the  clauses  of  the  agreement  was,  viz :  "  This  agreement 
to  be  subject  to  the  provisions  of  the  will  of  Charity  Burt,  de- 
ceased, above  mentioned,  and  the  purchase  money  to  be  in- 
vested and  the  interest  thereof  to  be  applied  in  accordance 
therewith."  Attached  to  the  agreement  was  also  the  follow- 
ing :  "  I,  John  W.  Barnes,  agree  to  pay  the  first  and  every 
years'  interest  on  the  above  purchase  money  to  Nathaniel  Burt 
in  advance  until  his  death,  also  a  bonus  of  $20.00  per  annum  to 
Nathaniel  Burt  only  during  his  life."  This  was  signed  by  John 
W.  Barnes.  Two  days  after  the  execution  of  the  agi*eement  the 
executors  made  and  delivered  a  deed  for  the  premises  to  Barnes. 
The  deed  recites  the  essential  part  of  the  will  of  Charity  Burt. 
On  the  delivery  of  the  deed  to  Barnes  he  executed  and  delivered 
his  bond  and  mortgage  to  the  executors  in  the  penal  sum  of 
$6,000  to  secure  payment  of  the  $3,000  purchase  money  and  in- 
terest thereon.  The  bond  was  payable  in  five  years,  with  a  pro- 
viso giving  Barnes  the  right  to  pay  the  principal  and  interest 
at  any  time  on  thirty  days'  notice.  The  first  three  instalments 
of  interest  and  bonus  were  paid  in  advance ;  the  payment  fall- 
ing due  January  24,  1894,  was  not  paid  in  advance.  Nathaniel 
Burt  died  on  April  7, 1894.  On  June  1, 1894,  Barnes,  under 
the  terms  of  the  bond  and  mortgage,  paid  the  principal  and  in- 
terest to  that  date  to  John  Birch,  the  co-executor,  and  the  mort- 
gage was  duly  satisfied  of  record. 

The  executrix  of  Burt  sued  Barnes  for  the  interest  due  from 
January  24, 1894  to  January  24, 1895  and  the  bonus  of  $20.00. 
The  learned  trial  judge  in  a  careful  charge  disposed  of  the  case 
correctly  and  nothing  can  be  profitably  added  to  the  principles 
of  law  so  clearly  defined  by  him  for  the  guidance  of  the  jury  in 
arriving  at  a  correct  verdict.  He  held  that  the  will  of  Charity 
Burt,  the  agreement  and  the  bond  and  mortgage  must  be  con- 
sidered together,  and  when  so  considered  and  the  agreement 
construed  in  connection  with  the  other  papers  it  was  manifestly 
the  intent  of  the  parties  that  Nathaniel  Burt  should  receive  his 
bonus  and  the  interest  on  the  purchase  money  during  his  natural 
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life.  It  is  ti^ie  that  bad  the  interest  for  1894  been  paid  in 
advance  it  would  have  been  a  good  payment  of  one  year's  inter- 
est on  the  mortgage.  It  is  alsa  true  that  Nathaniel  Burt,  after 
the  execution  of  the  agreement,  empowered  the  appellee  at  any 
time,  on  notice,  to  pay  the  entire  principal  and  interest,  and  the 
payment  to  his  co-executor,  according  to  the  proviso  in  the  bond 
and  mortgage,  on  the  first  day  of  June,  1894,  was  a  good  pay- 
ment of  the  principal  and  all  interest  recoverable  under  a  fair 
construction  of  all  the  papers.  Upon  the  death  of  Nathaniel 
Burt  the  principal  and  interest  from  that  date  belonged  to  the 
son  and  heir  of  Cjoithia  R.  Sibert,  and  by  no  reasonable  con- 
struction of  the  agreement,  in  connection  with  the  will  of 
Charity  Burt  to  which  the  agreement  is  subject  by  its  terms, 
could  the  executrix  of  the  life  tenant  be  allowed  one  cent  of  the 
interest  which  belongs  to  the  son  and  heir  of  Cjoithia  R.  Sibert. 
ITie  principal  and  interest  were  paid  by  Barnes  to  the  coexecu- 
tor  who  had  the  right  to  receive  it.  The  interest  due  the  exec- 
utrix of  Burt's  estate,  from  Januaiy  24, 1894  to  the  date  of  his 
death,  his  co-executor.  Birch,  now  holds  in  trust  for  the  estate 
and  is  willing  to  pay  it  over  whenever  requested.  Judgment 
was  properly  entered  for  the  just  pro  rata  amount  of  the  bonus. 
The  seventh,  eighth,  ninth,  tenth  and  eleventh  assignments  of 
en*or  are  overruled.  There  is  no  merit  in  the  first,  second,  third 
and  fourth  assignments  of  error.  The  testimony  offered  and 
rejected  not  only  anticipated  the  defense  as  ruled  by  the  trial 
judge,  but  in  -the  absence  of  allegations  of  fraud  or  mistake  it 
was  incompetent  to  vary  or  change  the  terms  of  the  agreement 
declared  upon  and  put  in  evidence  by  the  plaintiff. 

The  will  of  Nathaniel  Burt,  the  deed  of  Nathaniel  Burt  and 
John  Birch  to  Barnes,  the  mortgage  given  by  Barnes  to  secure 
the  payment  of  the  purchase  money,  the  record  showing  the  sat- 
isfaction of  the  mortgage,  and  the  deed  of  J.  F.  Birch  were  all 
properly  admitted  in  evidence.  Most  of  the  papers  offered  were 
in  explanation  of  the  one  transaction,  and  tended  to  prove  that 
the  life  estate  bequeathed  and  devised  to  Nathaniel  Burt  for 
and  during  his  life  was  received  and  enjoyed  by  him  to  the  time 
of  his  death  according  to  the  terms  of  the  will  of  his  wife,  and 
that  the  small  portion  of  interest  not  thus  received  is  lawfully 
in  the  hands  of  John  Birch  who  now  holds  it  for  the  appellant. 

The  fifth  and  sixth  specifications  of  errpr  are  overruled  and 
the  judgment  aflSrmed. 
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H.  K.  Bell  and  E.  A.  Bell  for  use  of  H.  K.  Bell  v.  R.  W. 
Irwin,  surviving  partner  of  R.  W.  Irwin  and  T.  McK. 
Hughes,  doing  business  as  Irwin  &  Hughes,  Appellant. 

Practice^  C.  P.— AmendmerU  of  rec(>rd--Unnece88ary  party  plaintiff. 

After  trial  and  verdict  thd  couit  will  consider  as  made,  an  amendment 
which  ought  to  have  been  made,  by  striking  from  the  record  a  party  plain- 
tiff who  had  been  unnecessarily  joined  as  such.  Such  amendment  intro- 
duces no  new  cause  of  action  under  the  pleadings  and  deprives  defendant 
of  no  substantial  right. 

Argued  April  22, 1897.  Appeal,  No.  176,  April  T.,  1897,  by 
defendant,  from  judgement  of  C.  P.  Washington  Co.,  Feb.  T., 
1896,  No.  106,  on  verdict  for  plaintiff.  Before  Rice,  P.  J.,  Wii/- 
LARD,  WiCKHAM,  Beavbb,  Reedbb,  Orlady  and  Smith,  JJ. 
Affirmed. 

Assumpsit  for  money  due.     Before  McIlvainb,  P.  J. 
The  facts  sufficiently  appear  in  the  opinion  of  the  court. 
Verdict  and  judgment  for  plaintiff  f  227.01.     Defendant  ap- 
pealed. 

Errors  assigned  were  (1)  In  refusing  to  affirm  defendant's 
third  point,  which  point  and  answer  are  as  follows:  "That 
the  original  liability  of  the  firm  of  Irwin  &  Hughes  was  a  sev- 
eral liability  to  account  to  H.  K.  Bell  for  the  amount  collected 
upon  his  judgment,  and  a  like  several  liability  to  account  to 
Elizabeth  A.  Bell  for  the  amount  collected  upon  her  judgment, 
and  no  joint  action  can  be  supported  therefor,  and  the  verdict 
of  the  jury  must  be  for  the  defendant.  Answer :  Refused." 
(2)  Refusal  of  binding  instructions  for  defendant.  (3)  In 
charging  the  jury  as  follows :  "  Now,  as  to  the  other  point.  It 
may  be  there  is  a  mistake  here  as  to  the  caption  in  this  case ; 
that  is,  that  it  ought  to  be  H.  K.  Bell  and  H.  K.  Bell  for  use 
of  £.  A.  Bell ;  but  be  that  as  it  may,  the  plaintiffs  statement 
itself  shows  the  claim,  and  if  the  evidence  of  Mrs.  Bell  is  cor- 
rect, it  tends  to  sustain  the  statement ;  and  the  record  that  has 
been  introduced  in  evidence,  the  auditor's  report  and  Mr.  Ir- 
win's letter  do  also ;  that  is,  that  Mr.  Bell  brought  those  notes 
to  Washington  and  put  them  into  the  hands  of  Irwin  &  Hughes. 


Digitized  by  VjOOQIC 


BELL  V.  IRWJN.  869 

1897.]  Assignment  of  Errors — Arguments. 

It  was  through  Mr.  Bell  that  the  two  claims  were  put  into  their 
hands.  He  managed  the  business.  Mrs.  Bell  testifies  that  Mr. 
Bell,  she  thinks,  brought  up  the  notes.  If  Mr.  Bell  gave  a 
note  of  his  own  against  the  estate  into  the  hands  of  Irwin  & 
Hughes  to  collect,  and  at  the  same  time  gave  a  note  against  the 
estate  which  was  drawn  to  his  order  for  the  use  of  Mrs.  Bell 
into  their  hands  for  collection,  then  we  think  that  there  could 
be  a  recovery  in  one  suit  against  Irwin  &  Hughes  of  all  the 
money  they  collected.  The  person  to  whom  Messrs.  Irwin  & 
Hughes  could  have  paid  this  money,  taking  into  consideration 
the  manner  in  which  the  notes  were  left  in  their  hands,  would 
have  been  H.  K.  Bell.  He  could  have  receipted  for  the  whole 
of  it,  as  he  left  the  notes  for  collection.  If  he  brought  the 
notes  up  here  and  left  them  for  collection,  part  of  them  payable 
to  his  order  and  part  of  them  payable  to  his  order  for  use  of 
£.  A.  Bell  (Mrs.  Bell  having  testified  that  she  had  been  paid 
in  full)  tliere  can  be  no  trouble  hereafter  in  regard  to  part  of 
the  claim  being  collected  again  by  Mrs.  Bell  from  Mr.  Irwin, 
because  not  only  the  record  but  her  own  testimony  shows  that 
whatever  the  claim  might  have  originaUy  been,  that  now  all 
the  money  that  is  unpaid  belongs  to  H.  K.  Bell ;  and  we,  there- 
fore, will  have  to  refuse  the  last  two  points  that  have  been  pre- 
sented here  by  the  defendant." 

B.  TT.  Irtvin^  with  him  John  W.  Donnan  and  Jno.  C.  Bane^ 
for  appellant. — Persons  having  rights  of  action  arising  out  of 
several  and  distinct  contracts  with  the  same  obligor,  or  several 
rights  of  action  against  the  same  obligor,  arising  out  of  one  and 
the  same  contract,  may  not  join  as  plaintiffs  in  one  action  against 
the  said  obligor :  17  Am.  &  Eng.  Ency.  of  Law,  661 ;  Mytinger 
V.  Sprmger,  3  W.  &  S.  406 ;  Lee  v.  Gibbons,  14  S.  &  S.  104. 

It  is  difficult  to  see  how  the  amendment  could  have  helped 
the  plaintiff's  case,  as  the  statute  was  a  complete  bar  at  the 
time  it  was  made ;  and  it  is  perfectly  well  settled  that  amend- 
ments will  not  be  allowed  when  they  deprive  the  opposite  party 
of  any  rights :  Kaul  v.  Lawrence,  73  Pa.  410 ;  Trego  v.  Lewis, 
68  Pa.  463 ;  Kille  v.  Ege,  82  Pa.  102. 

M.L.  A.  MeCracketiB^  of  McCrackens  ^  McQ-iffin^  for  appel- 

VOL.  V— 24 
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Opinion  by  Willabd,  J.,  July  28, 1897 : 

H.  K.  Bell  in  the  year  1887  placed  in  the  hands  of  the  law 
firm  of  Irwin  &  Hughes  for  collection  certain  judgments  against 
Silas  Winget.  The  judgments  were  collected  in  1889.  It  ap- 
pears that  f  2,459.03  of  the  money  thus  collected  was  upon  judg- 
ments belonging  to  H.  K.  Bell,  and  the  sum  of  $490.74  upon 
judgment  notes  upon  which  judgments  were  entered  made  by 
Winget,  payable  to  H.  K.  Bell,  for  the  use  of  E.  A.  Bell,  his 
wife.  The  business  was  all  transacted  between  H.  K.  Bell  and 
Irwin  &  Hughes.  After  the  money  was  collected  on  the  several 
judgments  the  firm  of  Irwin  &  Hughes  paid  to  H.  K.  Bell  $2,000, 
$1,500  thereof  in  one  check  and  $500  in  another,  both  of  which 
were  made  payable  to  H.  K.  Bell.  On  January  1, 1890,  Irwin 
&  Hughes  sent  a  statement  by  mail  to  H.  K.  Bell  showing  a 
balance  in  their  hands,  after  deducting  their  fees  amounting  to 
$750  of  $299.77,  and  a  check  was  enclosed  with  the  statement 
for  the  balance  thus  appearing  payable  to  the  order  of  H.  K. 
Bell  on  the  first  National  Bank  of  Washington,  Pa.  On  Jan- 
uary 3, 1890,  discovering  that  they  had  made  a  mistake  of  $75.12 
they  notified  H.  E.  Bell  not  to  use  the  check  as  it  was  for  $75.12 
too  much,  and  requested  him  to  return  the  check  and  get  an- 
other for  the  correct  amount,  to  wit,  $224.65.  On  January  2, 
1890,  the  balance  to  the  credit  of  the  account  of  Irwin  &  Hughes 
in  the  First  National  Bank  wbere  the  check  was  payable,  was 
$149.77  not  enough  to  pay  the  first  check  or  the  second  had  it 
been  given. 

Prior  to  this  time  Mrs.  E.  A.  Bell  had  received  her  pay  in 
full  either  by  the  indorsement  over  to  her  of  the  check  for 
$500  made  payable  to  the  order  of  her  husband,  or  by  payment 
by  her  husband  from  the  proceeds,  upon  which  question  her  tes- 
timony was  not  clear.  It  is  immaterial,  however,  as  she  received 
her  pay  in  full  which  is  not  questioned. 

The  matter  not  having  been  settled  on  December  31, 1895, 
H.  K.  Bell  brought  an  action  of  assumpsit  against  Mr.  R.  W. 
Irwin,  the  surviving  partner  of  the  firm  of  Irwin  &  Hughes. 
The  statement  of  cause  of  action  filed  in  the  case  discloses  a 
clear  cause  of  action  in  H.  K.  Bell  to  which  the  defendant 
pleaded,  and  on  the  trial  of  the  case  under  the  direction  of  the 
court  a  verdict  was  rendered  for  the  balance  admitted  to  be  due 
by  Mr.  Irwin  in  his  letter  of  January  3, 1890,  and  interest  there- 
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on  only  from  the  day  the  summons  was  issued,  December  31, 
1896. 

On  November  9, 1896,  the  record  was  unnecessarily  amended 
in  the  court  below  by  adding  the  name  of  E.  A.  Bell  as  one  of  the 
legal  plaintiffs.  The  plaintiff  had  the  right  to  further  amend 
by  striking  her  name  from  the  record.  From  the  evidence  it 
clearly  appears  that  she  never  had  any  interest  in  the  suit. 
No  claim  of  hers  wsa  barred  by  the  statute  of  limitations  at  the 
time  of  the  amendment,  for  she  had  none.  The  original  writ 
issued  in  the  name  of  H.  K.  Bell,  the  statement  showed  the 
cause  of  action  in  him  and  now,  after  trial  and  verdict,  the  amend- 
ment, that  ought  to  have  been  made  by  striking  the  name  of 
Mrs.  Bell  from  the  record  as  a  party  plaintiff,  we  consider  as 
having  been  made,  as  it  introduced  no  new  cause  of  action  under 
the  pleadings,  nor  deprived  the  defendants  of  any  substantial 
right :  Fritz  v.  Heyl,  8  W.  N.  C.  374 ;  Patton  v.  Ry.  Co.,  96  Pa* 
169. 

The  specifications  of  error  are  overruled  and  the  judgment 
afiBrmed. 


W.  M.  Swank  v.  Carnegie  Natural  Gas  Company,  Appel- 
lants. 

Eminent  domain — Damages— Evidence— Opinion  of  competent  witness. 

On  a  trial  to  ascertain  the  true  measure  of  damages  for  an  easement 

appropriated,  the  jury  must  rely,  to  a  very  great  extent,  upon  the  opinion 

of  competent  witnesses  who  have  knowledge  superior  to  that  possessed 

by  the  juiy  on  the  subject-matter  in  controversy. 

Evidence — QuaHfication  of  witness  in  land  damage  cases. 

A  witness  to  be  competent  must  have  actual,  personal  knowledge  of 
the  facts  affecting  the  subject-matter,  a  knowledge  of  the  market  value 
of  the  land,  the  extent  and  condition  of  its  improvements,  its  quantity  and 
productive  equivalents,  knowledge  of  the  extent  of  the  injury  in  the  par- 
ticular case  and  opportunity  to  learn  the  vatne  of  the  property. 

A  witness  is  not  disqualified  from  the  fact  that  he  went  upon  the  ground, 
expecting  to  be  a  witiess,  examined  the  construction  of  the  pipe  line  and 
apparent  effect  thereof,  the  character  of  the  soil,  the  effect  of  the  entry  of 
the  carts,  etc.  and  the  general  effect  of  the  entry,  it  appearing  that  he  lived 
twelve  miles  from  the  property,  that  he  knew  the  value  of  farms  in  the 
country,  not  by  actual  sales,  but  by  information  derived  from  people  liv- 
ing in  the  vicinity,  and  from  general  knowledge  as  a  farmer  of  the  value 
of  lands  in  the  neighborhood. 
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Argued  April  19, 1897.  Appeal,  No.  79,  April  T.,  1897,  by 
defendant,  from  judgment  of  C.  P.  Westmoreland  Co.,  May  T., 
1894,  No.  634,  on  verdict  for  plaintiff.  Before  Rice,  P.  J.,  Wil- 
LABD,  WiCKHAM,  Beavbr,  Reeder,  Oblady  and  Smith,  JJ. 
Affinned.    Reedeb  and  Oblady,  JJ.  dissent. 

Appeal  from  award  of  viewers.    Before  MoConnell,  J. 

It  appears  from  the  record  that  the  only  question  raised  in 
this  appeal  is  as  to  the  admissibility  of  certain  testimony,  which 
is  fully  set  out  in  the  assignments  of  error. 

Verdict  and  judgment  for  plaintiff  for  $695.  Defendant  ap* 
pealed. 

Errors  assigned  were  (1)  In  admitting  the  testimony  of  the 
witness,  H.  M.  Clements,  as  to  the  damages  sustained  by  the 
plaintiff  by  reason  of  the  taking  of  the  land  in  question  by  the 
defendant,  he  being  incompetent  to  so  testify.  (2)  In  permit- 
ting the  witness,  H.  M.  Clements,  to  give  an  (estimate  of  plain- 
tiff's damage,  such  estimate,  the  objection  thereto  and  the  rul- 
ing thereon  being  as  follows :  "  Counsel  for  defendant  object  to 
this  witness  giving  his  estimate  of  the  damage  to  the  property, 
because  he  has  not  shown  such  knowledge  of  the  market  value 
of  property  in  the  neighborhood  as  would  qualify  him  to  give 
an  opinion  as  an  expert.  The  Court:  Objection  overruled,  and 
exception  for  the  defendant's  counsel." 

Gaither  ^  Woods^  for  appellant. — As  to  the  witness's  com- 
petency to  testify  cited  Struthers  v.  Railroad  Co.,  174  Pa.  291. 

In  order  to  be  competent  to  testify,  he  must  know  the  prop- 
erty before,  as  well  as  after,  the  taking ;  he  must  know  the  dif- 
ference between  the  market  value  of  the  property  unaffected  by 
the  easement,  and  its  market  value  afterwards,  and  he  must 
base  his  conclusions  on  such  knowledge.  This  is  the  sine  qua 
non  to  the  admissibility  of  his  testimony,  and  if  he  does  not  have 
this  knowledge,  he  cannot  testify :  Railway  Co.  v.  McCloskey, 
110  Pa.  436 ;  Railway  Co.  v.  Vance,  116  Pa.  326. 

Estimates  of  damage  based  on  such  a  lack  of  knowledge  aa 
this  is,  as  Mr.  Justice  Stbong  says  in  the  case  of  Watson  v. 
Railroad  Co.,  37  Pa.  469,  "  but  a  mere  guess,  with  no  substan- 
tial foundation  upon  which  to  rest."     They  do  not  rise  to  the 
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dignity  of  an  opinion,  and  are  far  below  the  standard  required 
by  the  cases  of  Railroad  Co.  v.  Vance,  115  Pa.  825,  Watson  v. 
Railroad  Co.,  87  Pa.  469,  and  Michael  v.  Pipe  Line  Co.,  159 
Pa.  99. 

Ja9.  S.  Beacom^  with  him  2).  L.  NewilU  J*  S,  Moorhead  and 
J".  B.  ffead,  for  appellee. — The  very  case  cited  and  apparently 
relied  on  by  appellant's  counsel,  Struthers  v.  R.  R.  Co.,  174  Pa. 
291,  decides  that  even  when  a  witness  is  called  as  an  expert, 
if  his  testimony  fails  to  reach  the  standard  of  expert  testimony, 
while  the  trial  court  may  not  submit  it  to  the  jury  as  expert 
evidence,  and  therefore  entitled  to  special  consideration;  he 
may  and  should  submit  it  as  the  testimony  of  an  ordinaiy  wit- 
ness, where  it  discloses  a  knowledge  of  pertinent  facts. 

Now  what  are  the  material  facts  which  a  witness  must  know, 
and  concerning  which  he  must  testify,  to  make  his  testimony 
admissible  in  a  case  like  the  present  one  ? 

He  must  know  something  of  the  value  of  the  land.  This 
value,  as  was  said  by  Mr.  Justice  Clark  in  R.  R.  Co.  v.  Vance, 
115  Pa.  825,  is  to  be  ^^  estimated  upon  a  fair  consideration  of 
the  location  of  the  land,  the  extent  and  condition  of  its  improve- 
ments, its  quantity  and  quality,  the  uses  to  which  it  may  rea- 
sonably be  applied,  taken  with  the  general  selling  price  of  lands 
in  the  neighborhood  at  the  time." 

See  also  Galbraith  v.  Phila.  Co.,  2  Pa.  Superior  Ct  359. 

Opinion  by  Willabd,  J.,  July  23, 1897 : 

When  property  is  taken  by  a  corporation  in  the  exercise  of 
the  right  of  eminent  domain  under  the  Act  of  May  29, 1885, 
P.  L.  29,  the  owner  of  the  property  taken  is  entitled  to  damages 
proper  to  be  paid  to  him  for  the  easement  appropriated  by  the 
company.  The  just  compensation  to  which  he  is  entitled  is  the 
surplus  of  damages  over  the  special  benefits  :  Fisher  v.  Gas  Co., 
138  Pa.  301.  On  a  trial  to  ascertain  the  true  measure  of  dam- 
ages for  the  easement  appropriated,  the  jury  must  rely  to  a  very 
great  extent  upon  the  opinions  of  competent  witnesses  who  have 
knowledge  superior  to  that  possessed  by  the  jury  of  the  subject- 
matter  in  controversy. 

The  single  assignment  of  error  in  this  case  raises  the  question 
whether  H.  M.  Clements,  a  witness  for  the  plaintiff  in  the  court 
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below,  was  competent  to  aid  the  jury  on  the  question  of  dam* 
ages  sustained  by  the  appellee  by  the  taking  of  and  injury  to 
his  land  by  the  appellant.  In  Galbraith  v.  The  Philadelphia 
Company,  2  Pa.  Superior  Ct.  359,  we  based  our  judgment  upon 
numerous  decisions  of  our  Supreme  Court  and  with  care  cited 
them  in  support  of  the  opinion  delivered  in  that  case.  We  there 
decided  that  a  witness  to  be  competent  must  have  actual  per- 
sonal knowledge  of  the  facts  affecting  the  subject-matter,  a 
knowledge  of  the  market  value  of  the  land,  the  extent  and  con- 
dition of  its  improvements,  its  quantity  and  productive  qualities, 
knowledge  of  the  extent  of  the  injury  in  the  particular  case,  and 
opportunity  to  learn  the  value  of  the  property. 

The  witness,  Clements,  lived  twelve  miles  from  the  property, 
hut  he  testified  that  he  knew  the  value  of  farms  in  the  vicinity, 
not  by  actual  sales  but  from  information  derived  from  people 
living  in  the  vicinity  as  to  the  value,  and  from  the  witness'  gen- 
eral knowledge  as  a  farmer  of  the  value  of  lands  in  the  neighbor- 
hood. He  had  a  right  to  qualify  himself  by  inquiry  as  to  values 
in  the  neighborhood  as  the  witness  Sprogle  did  in  Struthers  v. 
R.  R.  Co.,  174  Pa.  291,  and  the  knowledge  of  the  land  before 
the  taking  qualified  him  to  give  an  opinion.  He  was  qualified 
as  to  his  general  knowledge  of.  the  value  of  farm  lands  in  the 
vicinity  and  lived  no  further  from  the  premises  in  question 
than  the  witness  Struble  in  Curtin  v.  R.  R.  Co.,  135  Pa.  20,  or 
the  witness  Sprogle  in  Struthers  v.  R.  R.  Co.,  supra.  The  tes- 
timony of  Sprogle  was  held  competent,  not  as  expert  testimony, 
but  as  the  testimony  of  a  witness  competent  to  give  an  opinion 
on  the  question  of  damages,  from  his  knowledge  of  the  property. 
The  opinion  of  Mr.  Justice  Williams  on  the  competency  of 
the  witness  is  not  without  significance ;  the  case  was  reversed 
and  the  opinion  of  the  learned  justice  was  a  clear  indication  of 
the  competency  of  the  witness  to  the  court  below  on  another 
trial  which  was  awarded. 

It  also  appears  that  the  witness,  Clements,  went  upon  the 
ground  at  the  time  of  the  view  and  made  a  minute  examination 
of  the  pi*emises,  expecting  to  be  a  witness  at  that  time  before 
the  viewers.  He  not  only  examined  the  construction  of  the. 
pipe  line  through  the  premises  and  the  apparent  effect  thereof, 
but  he  examined  the  character  of  the  soil,  the  effect  of  the  entry 
of  carts  upon  the  meadows  and  wheat  fields,  also  the  effect  of 
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the  wagon  tracks  in  rendering  the  clay  soil  lumpy  when  plowed 
and  the  general  effect  of  the  entry  upon  the  land  in  question. 

It  matters  not  that  the  witness  obtained  information  at  the 
time  of  the  view,  expecting  to  be  a  witness.  In  Galbmith  v. 
Philadelphia  Company,  supra,  we  held  that  the  information 
obtained  by  the  witness  Montgomery,  while  a  viewer,  did  not 
affect  his  competency  when  called  as  a  witness  on  appeal  in  the 
common  pleas,  and  we  might  have  added,  on  the  authority  of 
Gorgas  v.  R.  R.  Co.,  144  Pa.  1,  that  the  examination  made  by 
him  as  a  viewer  strengthened  his  testimony  as  a  witness.  The 
question  is.  Did  the  witness  have  knowledge  qualifjdng  him  to 
speak  intelligently  of  the  subject  under  investigation  ? 

We  do  not  think  it  to  the  discredit  of  the  witness  that  he  had 
been  called  upon  before  to  testify  in  other  cases  as  to  the  effect 
of  laying  pipe  lines  through  farm  lands.  The  greater  his  ex- 
perience, the  more  familiar  would  he  naturally  be  with  the  sub- 
ject under  consideration  and  concerning  which  he  was  called 
upon  to  speak. 

From  a  careful  examination  of  the  testimony  of  the  witness, 
we  think  he  had  personal  knowledge  of  the  property  affected 
and  knew  its  market  value ;  that  he  had  examined  carefully 
and  knew  the  condition  and  extent  of  its  improvements  and  the 
productive  qualities  of  the  land,  the  extent  of  the  injury  caused 
by  the  taking  and  entry  upon  it  with  carts  and  wagons,  and 
that  the  witness  had  ample  opportunity  to  arrive  at  a  correct 
valuation  of  the  property. 

In  arriving  at  these  conclusions  we  have  examined  carefully 
the  entire  testimony  of  the  witness  and  find  that  he  was  a  farmer 
well  acquainted  with  the  farms  in  the  vicinity  where  he  had 
lived  for  sixteen  years ;  that  he  knew  the  Swank  farm  and  the 
country  all  through  the  section  where  it  was  located ;  that  as  a 
dealer  in  stock,  making  frequent  trips  through  the  country  lus 
facilities  for  knowing  the  value  of  farms  in  the  neighborhood  were 
superior  to  those  of  the  ordinary  farmer ;  it  also  appears  that 
he  had  inquired  and  knew  the  prices  at  which  property  had 
been  sold  in  the  neighborhood,  and  that  previous  to  the  trial  he 
had  examined  the  property  minutely  as  to  its  character  and 
value  in  order  to  qualify  himself  to  speak  intelligently  concern- 
ing the  same.  In  Gorgas  v.  R.  R.  Co.,  supra,  a  witness  testified 
that  he  had  not  seen  the  land  in  question  for  seventeen  years 
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and  had  not  lived  in  that  section  of  the  country  during  that 
time.  At  the  time  he  testified  he  lived  twenty  miles  from  the 
premises  and  had  no  personal  knowledge  of  the  market  value 
of  farms  in  the  neighborhood,  but  had  general  knowledge  and 
knew  it  to  be  good  limestone  land ;  that  he  acted  as  a  viewer 
appointed  by  the  court.  He  was  objected  to  as  incompetent. 
The  objection  was  overruled  and  he  testified  that  the  damage 
to  the  property  was  $2,000.  On  appeal  to  the  Supreme  Court 
the  admission  of  the  testimony  of  the  witness  was  assigned  for 
error.  In  overruling  the  assignment  Chief  Justice  Paxson  said : 
"Nor  do  we  think  it  was  error  to  admit  the  testimony  of 
Thomas  R.  Burgner.  It  is  true  he  lived  several  miles  away, 
but  he  knew  the  property  and  had  passed  along  it  on  the  road 
occasionally ;  moreover,  he  had  acted  as  a  viewer  appointed  by 
the  court.  He  was  not  asked  to  give  his  opinion  as  a  viewer, 
but  from  his  observation  while  acting  as  such.  That  a  viewer, 
in  such  cases,  is  a  competent  witness,  was  ruled  in  Dorian  v. 
R.  R.  Co.  46  Pa.  520."  In  Struihers  v.  R.  R.  Co.,  supia,  the 
witness  Sprogle  testified  that  he  had  no  special  knowledge  of 
the  property  until  after  the  railroad  was  constructed ;  that  he 
then  went  and  examined  it  and  made  inquiry  as  to  sales  in  the 
neighborhood,  and  that  what  he  found  out  about  the  sales  was 
ascertained  within  two  or  three  weeks  of  the  trial ;  that  he  had 
been  on  the  land  and  examined  it  in  the  preceding  December, 
but  had  never  been  on  it  at  any  other  time.  He  was  permitted 
to  testify  as  to  its  value,  and  Mr.  Justice  Williams,  in  his 
opinion,  said  as  to  the  competency  of  the  witness :  "  He  knew 
enough  about  the  subject  to  be  entitled  to  be  heard  as  any  other 
witness  might  be,"  but  not  as  an  expert.  "  His  evidence  should 
have  gone  with  that  of  other  witnesses  who  spoke  as  witnesses 
simply ;  or  in  the  language  of  the  learned  judge  found  in  the 
bill  of  exceptions,  ^  I  think  he  can  testify  as  far  as  his  testimony 


Considering  the  entire  testimony  of  the  witness  Clements, 
we  think  it  was  properly  admitted.  The  learned  trial  judge 
considered  the  witness  sufficiently  competent  to  speak  and  give 
his  opinion  on  the  question  of  damages.  In  this  there  was  no 
error. 

The  assignment  of  error  is  overruled  and  the  judgment  af* 
firmed. 
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Rebdeb,  J.,  DISSENTING,  July  23, 1897 : 

I  cannot  agree  with  the  majority  of  the  court  in  regard  to 
the  witness  Clements'  competency.  I  do  not  believe  a  person, 
not  an  expert,  subpoenaed  as  a  witness,  at  the  time  of  the  ser- 
vice of  the  subpoena  not  competent  in  a  proceeding  to  ascertain 
damages  done  to  real  estate  by  the  exercise  of  the  right  of  emi- 
nent domain,  can,  after  he  is  subpoenaed,  by  going  into  the  neigh- 
borhood and  making  inquiry  as  to  the  value  of  real  estate,  qualify 
himself  as  a  witness.  In  this  case  it  is  true  that  Clements  knew 
the  property  and  had  at  times  been  on,  over  and  upon  it,  but 
he  testified  he  did  not  know  the  market  value  of  land  in  that 
neighborhood  until  he  had  gone  there  after  he  was  subpoenaed 
and  made  inquiry. 

.  While  the  decision  in  Struthers  v.  R.  R.  Co.,  174  Pa.  291, 
would  seem  to  bear  that  construction,  I  do  not  believe  it  was 
the  purpose  of  the  Supreme  Court  to  so  declare  the  law.  Spro- 
gle  in  that  case  testified  as  an  expert  witness.  It  was  his  being 
permitted  to  testify  as  an  expert  which  was  the  subject  of  the 
assignment  of  error.  The  Supreme  Court  in  passing  upon  that 
assignment  say  that  it  was  error  to  permit  him  to  testify  as  an 
expert,  and  add  "he  knew  enough  about  the  subject  to  be  enti- 
tled to  be  heard  as  any  other  witness  might  be,  but  expert  know- 
ledge means  more  than  that."  The  question  of  the  competency 
of  Sprogle  as  an  ordinary  witness  was  not  before  the  Supreme 
Court,  was  not  considered  or  discussed,  and  what  is  said  is  merely 
said  incidentally  to  the  question  before  them,  namely :  the  ad- 
mission of  Sprogle  as  an  expert  witness. 

The  establishment  of  such  a  rule  of  evidence  would  open 
wide  the  door  to  great  abuse.  I  must  therefore  dissent  from 
the  opinion  of  the  majority  of  this  court. 

Oblady,  J.,  concurs  in  the  foregoing. 
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F.  R.  Jackson  v.  Anton  Lutz,  Trustee,  Garnishee,  Ap- 
pellant. 

AUczchment  execution — AppropricUion  of  money  to  debt  due  garnishees. 

Money  due  on  a  note  payable  to  defendant  held  by  garnishee  as  trustee, 
appropriated,  by  such  gai-nishee,  with  the  consent  of  the  debtor,  to  the  liq- 
uidation of  a  debt  due  by  defendant  to  the  garnishee,  before  the  service  of 
an  attachment  execution,  constitutes  a  perfectly  legitimate  ti*ansaction  and 
is  a  complete  defense  to  the  attachment. 

Argued  May  7, 1897.  Appeal,  No.  186,  April  T.,  1897,  by  de- 
fendant, from  judgment  of  C.  P.  No.  1,  Allegheny  Co.,  June 
T.,  1895,  No.  918,  on  verdict  for  plaintifif.  Before  Rice,  P.  J., 
WiLLABD,  WiCKHAM,  Beaver,  Reeder,  Orlady  and 
Smith,  JJ,    Reversed. 

Attachment  execution.     Before  Stowb,  P.  J. 

The  facts  sufficiently  appear  in  the  answer  of  the  garnishee, 
as  set  out  in  the  opinion  of  the  court. 

Verdict  and  judgment  for  plaintiff  for  1600.  Garnishee  ap- 
pealed. 

Error  assigned  was  giving  binding  instructions  for  plaintiff. 

William  A,  Challener^  with  him  Clarence  Burleigh^  for  appel- 
lant.— Waiver  is  a  voluntary  relinquishment  of  some  right,  a 
foregoing  of  some  benefit  or  advantage,  which  but  for  such 
waiver  he  would  have  enjoyed.  It  may  be  proved  by  express 
declarations  or  by  acts  and  declarations  manifesting  an  intent 
or  purpose  not  to  claim  the  supposed  advantage :  Farlow  v. 
Ellis,  81  Mass.  229. 

And  where  all  the  facts  are  admitted,  the  court  may  instruct 
the  jurj'^  as  to  their  sufficiency  to  establish  a  waiver :  28  Am.  & 
Eng.  Ency.  of  Law,  536. 

To  sum  up,  the  appellant  contends  that  the  right,  if  any,  of 
Traut,  to  object  to  the  application,  was  a  right  or  privilege  per- 
sonal to  Traut  alone ;  that  Traut  acquiesced  in  the  application 
and  thereby  fixed  Lutz's  right  to  the  fund,  and  that  no  other 
creditor  can  now  be  heard  to  raise  an  objection  which  Traut 
himself  refuses  to  make. 
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J^  L  Buchanan^  of  Montooth  Bros.  ^  Buchanan^  with  him 
James  M,  Porte^  for  appellee. — In  an  execution  attachment  the 
plaintiff  is  placed  in  the  position  and  acquires  the  rights  of  his 
debtor  as  against  the  garnishee :  Fessler  v.  Ellis,  40  Pa.  248 ; 
Smith  V,  Brooke,  49  Pa.  147. 

That  a  set-off  is  not  allowable,  unless  the  debts  be  due  in  the 
same  right,  is  firmly  established  by  a  host  of  Pennsylvania  au* 
thorities  too  numerous  to  cite,  one  of  the  latest  being  by  this 
court  in  the  case  of  Mower  y.  Assurance  Association,  1  Pa.  Su- 
perior Ct.  170. 

An  agent  or  attorney,  who,  by  virtue  of  special  authority,  has 
received  money,  cannot  when  sued  by  his  principal  set  off  a 
debt  due  to  himself  in  a  matter  arising  out  of  his  agency.  By 
accepting  the  special  trust,  he  waives  the  general  right  of  set- 
off:  Tagg  V.  Bowman,  108  Pa.  273;  Peters  v.  Bank,  86  Tenn. 
224;  SmuUer  v.  Canal  Co.,  37  Pa.  68. 

An  attorney  employed  to  collect  a  claim,  when  he  has  received 
or  collected  the  money,  has  no  right  to  set  off  an  antecedent 
debt  or  claim  in  his  own  right  against  his  client :  Simpson  v. 
Pinkerton,  10  W.  N.  C.  423. 

Opinion  by  Willard,  J.,  July  23, 1897 : 

This  was  an  attachment  in  execution  wherein  F.  R.  Jackson 
was  plaintiff,  William  Traut  defendant  and  Anton  Lutz  gar- 
nishee. The  attachment  in  execution  was  issued  upon  the  judg- 
ment of  Jackson  against  Traut  to  No.  282,  June  term,  1895,  in 
the  court  of  common  pleas,  No.  1  of  Allegheny  county,  for 
$4,800.  The  attachment  in  execution  was  served  upon  Lutz  on 
May  24, 1895,  and  upon  the  defendant  on  the  following  day. 
Interrogatories  were  filed  and  served  upon  Lutz  who  filed  his 
answer  thereto  on  October  31, 1895.  The  case  was  tried  in  the 
court  below  under  the  plea  of  nulla  bona.  The  interrogatories 
and  answer  of  the  garnishee  thereto  were  offered  in  evidence 
and  together  with  the  brief  testimony  of  William  Ti-aut  furnish 
all  the  facts  in  the  case.  In  answer  to  the  interrogatories  the 
appellant  stated  under  oath  that  he  knew  Traut  the  defendant, 
that  he  owed  him  nothing  and  had  no  property  of  his  in  his 
possession,  that  at  the  time  of  the  service  of  the  writ  there  was 
no  money  of  the  defendant  in  his  hands,  and  that  none  had 
come  into  his  hands  since  that  time.    He  further  answered  as 
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follows :  "  For  further  answer  to  the  said  interrogatori^  he 
says  that  Anton  Lutz,  trustee,  held  a  judgment  note  for  $2,000 
in  trust  for  the  pajrment  of  certain  promissory  notes  given  by 
Bauer  and  Rihs  to  the  D.  Lutz  &  Son  Brewing  Company  for 
the  sum  of  $1,500  and  a  certain  promissory  note  made  to  Wil- 
liam Traut  by  said  Bauer  and  Rihs  for  the  sum  of  $500,  which 
said  note  was  paid  Anton  Lutz,  trustee.  Said  Anton  Lutz, 
trustee,  paid  to  D.  Lutz  &  Son  Brewing  Company  the  said  $1,500, 
before  the  service  of  the  writ  of  attachment  in  this  case  upon 
him.  The  said  William  Traut,  to  whom  the  said  $500  note 
was  made  payable,  owed  Anton  Lutz  at  this  time  the  sum  of 
$10,000,  with  interest,  and  the  said  Anton  Lutz,  trustee,  be- 
fore the  service  of  the  said  writ  of  attachment  upon  him,  appro- 
priated and  applied  the  balance  of  the  said  money,  to  wit :  $500, 
to  the  payment  on  account  of  the  interest  then  and  before  that 
time  due,  and  the  debt  itself,  which  by  tlie  terms  of  the  contract 
was  then  due  and  payable.  That  the  said  William  Traut  is 
alive,  resides  within  the  countj*^  and  has  never  objected  to  the 
said  payment,  although  he  has  from  the  beginning  had  full 
knowledge  of  the  matters  and  things  set  forth  in  this  answer." 

If  the  money  was  appropriated  by  Lutz  to  the  payment  of  the 
interest  above  stated  before  the  service  of  the  attachment  in 
execution,  with  the  knowledge  and  consent  of  Traut,  the  gar- 
nishee, we  think  it  was  a  perfectly  legitimate  transaction,  and, 
if  true,  a  complete  defense  to  the  attachment  in  execution.  The 
questions  of  fact  involved  should  have  been  submitted  to  the 
jury,  and  there  was  error  in  directing  a  verdict  for  the  plain- 
tiflf. 

The  judgment  is  reversed  and  a  venire  facias  de  novo  awarded. 
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Samuel  E.  Karns,  Appellant,  v.  Diana  Moore  and  J.  T. 

Moore. 

Married  woman — Landlord  and  Unant^Note  given  to  liquidate  distress. 
The  plea  of  coverture  cannot  be  interposed  to  wan*ant  striking  off  a 
judgment  obtained  against  a  married  woman  upon  a  note  given  a  land- 
lord to  induce  him  to  release  her  property  upon  premises  rented  by  her 
husband  and  occupied  by  the  family,  from  its  legal  liability  for  the  pay- 
ment of  the  rent. 

Argued  May  10,  1897-  Appeal,  No.  81,  AprU  T.,  1897,  by- 
plaintiff,  from  decree  of  C.  P.  Armstrong  Co.,  Dec.  T.,  1895, 
No.  27,  striking  oflf  judgment.  Before  Rice,  P.  J.,  Willabd, 
WiGKHAM,  BRAVER,  Rbbdeb,  Orlady  and  Smith,  JJ.  Re- 
versed, 

Rule  to  show  cause  why  judgment  should  not  be  opened. 
Before  Raybubn,  P.  J. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

The  court  on  motion  struck  off  the  judgment  entered  in  the 
above  case  for  $69.00.     Plaintiff  appealed. 

JFrror  assigned  among  others  was  striking  off  judgment. 

Findley  P.  Wolfe^  for  appellant. — When  a  married  woman 
has  a  separate  estate  she  may  make  any  and  all  contracts  that 
a  party  sui  juris  may  make :  McCormick  v.  Bottorf,  166  Pa.  331. 

It  is  time  the  profession  throughout  the  commonwealth  should 
imderstand  and  appreciate  that  both  the  rights  and  liabilities  of 
married  women  in  this  state  have  been  greatly  changed  and 
enlarged  by  the  Act  of  June  3,  1887,  P.  L.  332 :  Adams  v. 
Grey,  154  Pa.  258;  AbeU  v.  Chaffee,  154  Pa.  254. 

J,  H.  McCain^  for  appellees,  submitted  no  paper-book. 

Opinion  by  Willaed,  J.,  July  23, 1897 : 

This  is  an  appeal  from  the  order  and  decree  of  the  court  be- 
low striking  off  judgment  No.  27,  December  term,  1895,  in  the  * 
court  of  common  pleas  of  Armstrong  county  as  to  Diana  Moore, 
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who  was  codefendant  with  her  husband,  J.  T.  Moore,  in  said 
judgment. 

It  appears  from  the  evidence  submitted  that  prior  to  the  giv- 
ing of  the  note  upon  wliich  the  judgment  was  entered,  Moore 
and  his  wife  lived  upon  a  farm  belonging  to  the  appellant. 
Moore  leased  the  fann  at  an  annual  rental  of  ^0.00.  In  order 
to  collect  the  rent  the  appellant  issued  a  landlord's  warrant  and 
levied  upon  the  personal  property  upon  the  farm.  Mrs.  Moore 
says  in  her  testimony  that  all  of  the  property  belonged  to  her- 
self and  her  sons.  It  is  agreed  that  the  note  was  executed  to 
pay  up  the  rent  and  release  the  property  from  the  lien  of  the 
levy  by  virtue  of  the  warrant.  If  Mrs.  Moore,  in  the  manage- 
ment of  her  separate  property,  saw  fit  to  sign  the  note  in  order 
to  release  the  property  from  its  legal  liability  for  the  payment 
of  the  rent,  she  had  the  right  to  do  so  under  the  power  con- 
ferred upon  her  by  our  statutes,  and  the  exercise  of  that  right 
was  a  good  consideration  as  to  her  for  the  note.  In  her  testi- 
mony Mrs.  Moore  says :  "  Q.  The  property  that  has  been  levied 
upon  under  this  execution,  part  of  it  is  yours?  A.  Part  of  it 
is  mine.  Q.  You  claimed  the  property  levied  upon  as  yours? 
A.  Yes,  sir,  it  belongs  to  the  boys  and  me,  all  that  is  there. 
Q.  You  claimed  that  part  of  it  belonged  to  you?  A.  Yes,  sir; 
80  it  did.  Q.  You  knew  that  the  levy  was  still  holding,  that 
the  property  was  liable  to  be  sold?  A.  I  suppose  it  was. 
Q.  The  property  that  was  levied  on  on  the  landlord's  warrant, 
that  is,  your  property  that  was  levied  on  at  that  time  was  on 
the  farm?    A.  Yes,  sir." 

Kams  testified :  "  Q.  Mr.  Kams,  state  what  Mrs.  Moore — 
how  came  it  that  Mrs.  Moore  signed  this  note?  A.  Well,  she 
gave  the  note  to  relieve  her  of  the  execution  that  I  had  on  the 
property  and  to  make  secure  of  the  rent.  Q.  Mr.  Kams,  do 
you  recollect  how  many  landlord's  warrants  you  had  issued,  or 
was  there  more  than  one  before  the  time  the  note  was  given  ? 
A.  I  think  two  or  three,  two  I  believe.  Q.  The  personal  prop- 
erty on  the  premises  was  under  levy  on  one  of  those  warrants 
at  the  time  that  Moore  proposed  to  give  you  this  note?  A.  Yes, 
sir.  Q.  And  up  to  the  time  the  note  was  given  ?  A.  Yes,  sir. 
Q.  What  was  said  at  that  time  with  relation  to  releasing  the 
property  then  under  levy ;  just  state  what  Mrs.  Moore  said 
now?    A.  Mrs.  Moore  said  that  she  would  give  the  note  in  or- 
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der  to  release  her  of  the  levy  so  that  they  could  move,  that  is 
aU." 

From  the  testimony  submitted  it  is  apparent  that  at  the  time 
the  note  was  given  the  separate  property  of  Mrs.  Moore  was 
upon  the  farm,  that  it  was  liable  to  seizure  and  sale  for  the  pay- 
ment of  the  rent  due  the  appellant  as  landlord,  that  it  was  un- 
der distress  for  the  payment  of  the  rent  and  was  released  in 
consideration  of  her  signing  the  note. .  The  plea  of  coverture 
under  such  circumstances  cannot  be  interposed  to  warrant  a 
court  in  striking  from  the  record  a  judgment  founded  upon  the 
obligation  of  a  married  woman  given  for  the  protection  and  re- 
lease of  her  separate  property. 

The  order  and  decree  of  the  court  below  striking  off  the  judg- 
ment as  to  Diana  Moore  is  reversed  and  set  aside  at  the  costs 
of  the  appellee. 


Elizabeth  Thomas  v.  Western  Insurance  Company  of 
Pittsburg,  Appellant. 

Insurance— Agency  for  the  company. 

An  insurance  agent  or  broker  must  be  considered  the  agent  of  the  com- 
pany when  the  evidence  shows  that  he  was  acting  by  express  authonty  of 
the  company ;  that  he  was  authonzed  to  deliver  the  policy  of  insurance, 
and  to  receive  and  receipt  for  the  premiums. 

Fire  insurance — TotcU  loss — Nonessentials  in  proofs  of  loss. 

Whei-e  a  building  covered  by  a  policy  of  insui*ance  has  been  totally  de- 
stroyed by  fire,  the  proofs  of  loss  need  not  set  forth  the  amount  of  property 
saved  or  the  value  of  the  debns  where  there  is  no  provision  in  the  policy 
requiring  it;  and  where  the  policy  contains  a  provision  that  if  the  company 
requires  it  plans  and  specifications  of  the  building  destroyed  or  damaged 
shall  be  furnished,  the  proofs  need  not  contain  the  plans  and  specifications 
of  the  building  or  a  detailed  statement  of  the  quantity  or  quality  of  the 
lumber  used  in  its  construction,  unless  the  same  be  specifically  requested. 

Proofs  of  loss-^Itemized  value^ Substantial  performance. 
It  would  seem  that  in  a  policy  covering  machinei*y,  belting,  tools,  etc., 
proofs  of  loss  are  not  necessarily  defective  which  describe  the  different 
articles,  giving  their  condition  and  the  time  they  had  been  used,  but  instead 
of  specifying  the  value  of  each,  give  only  tiie  total  value. 

If  the  proofs  seem,  as  to  any  particular  lot  or  class  of  goods,  to  be  want- 
ing in  clearness  and  precision,  the  attention  of  the  assured  should  be  called 
thereto  and  such  further  information  asked  for  as  is  fairly  necessary  to  an 
ascertainment  of  the  loss. 
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The  law  does  not  require  the  perfoi*mance  of  useless  things  nor  favor 
the  arbitmiy  imposition  of  useless  burdens.  Substantial  performance  is 
enough. 

Entirety  of  contract — Mistake  as  to  items  in  proofs  of  loss. 
Where  an  insurance  contract  is  in  its  tei-ms  entire,  a  pi*ovision  that  a 
violation  will  avoid  the  entire  contract  will  have  that  effect,  but  proofs  of 
loss  are  no  part  of  the  contract  of  insurance,  and,  under  no  construction 
of  the  conti'act,  will  a  mistake  in  the  proofs  of  loss  as  to  one  item  termi- 
nate the  contract  as  to  all  other  items. 

Ai^ed  May  5, 1897.  Appeal,  No.  171,  AprU  T.,  1897,  by 
defendant,  from  judgment  of  C.  P.  Cambria  Co.,  Dec.  T.,  1896, 
No.  446,  on  verdict  for  plaintifif.  Before  Rice,  P.  J.,  Wil- 
LABD,  WiCKHAM,  Bbaybb,  Reedee,  Oblady  and  Smith,  J  J. 
AiBrmed. 

Assumpsit  on  policy  of  fire  insurance.     Before  Babkeb,  P.  J. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

The  jury  found  a  verdict  for  the  plaintiJBf,  who  specified  #750 
as  the  share  of  the  loss  on  the  building,  and  $250  on  machinery 
and  tools.  On  motion  for  a  new  trial  the  court  directed  that 
judgment  be  entered  in  favor  of  the  plaintiff  in  the  sum  of  f  750 
non  obstante  veredicto. 

Verdict  and  judgment  for  plaintiff.     Defendant  appealed. 

Errors  assigned  were  (1)  In  not  denying  plaintiff's  first  point, 
which  point  and  answer  thereto  are  as  follows :  "  If  the  jury 
believe  from  all  the  testimony  that  Harvey  Patterson  solicited 
the  insurance  covered  by  the  policy  in  suit,  delivered  to  her  the 
policy  and  collected  and  remitted  to  the  company's  general  agent 
the  premium,  in  doing  so  he  was  the  agent  of  the  defendants. 
Answer:  It  is  unnecessary  for  us  to  answer  whether  or  not  he 
was  the  agent  of  the  defendant  in  the  transaction  mentioned  in 
this  point,  because  we  have  already  instructed  you  that  the  mat- 
ters involved  in  this  case,  after  the  loss,  constitute  another  trans- 
action ;  and  we  have  advised  you  fully  as  to  the  law  of  the  case 
relative  to  the  parties  in  these  matters."  (2)  In  affirming  plain- 
tiff's fourth  point,  which  point  and  answer  thereto  are  as  fol- 
lows :  "  If  the  jury  find  from  the  evidence  that  defendants  did 
not  require  in  their  exceptions  to  plaintiff's  first  proofs  of  loss 
a  statement  of  '  incumbrances  on  the  insured  property,'  then 
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their  failure  so  to  specify  was  a  waiver  of  this  provision  of  the 
policy,  and  they  are  estopped  from  setting  such  failure  up  as  a 
defense  in  this  action.  Answer :  This  point  is  affirmed.  While 
the  policy  required  a  statement  of  the  incumbrances,  the  defend- 
ants did  not  specify  that,  as  one  of  the  objections  to  the  proof 
of  loss ;  and,  therefore,  it  cannot  be  set  up  as  a  defense  in  thin 
case."  (3)  In  not  affirming  defendant's  first  point,  which  point 
and  answer  thereto  are  as  follows  :  '*  That  the  terms  and  condi- 
tions of  the  policy  of  insurance  in  this  case  required  the  assured 
to  furnish  proof  of  loss  within  sixty  days  after  the  fire,  contain- 
ing a  complete  inventory  of  the  property  damaged  or  destroyed, 
the  cash  value  of  each  item  thereof  and  the  amo\mt  of  loss 
therein,  and  the  plaintiff  having  failed  to  comply  with  these 
conditions  and  requirements,  the  verdict  must  be  for  the  defend- 
ants. Answer :  We  reserve  this  point."  (4)  In  not  affirming 
defendant's  second  point,  which  point  and  answer  thereto  are 
as  follows :  "  It  appearing  from  the  evidence  in  this  case  that 
Mr.  Harvey  Patterson  was  an  insurance  broker  and  not  the 
agent  of  the  defendants,  any  notice  transmitted  to  him  by  the 
defendant  company  in  relation  to  the  loss  in  this  case  would  be 
notice  to  the  plaintiff.  Answer:  This  point  is  denied,  in  view 
of  our  previous  instructions."  (5)  In  not  affirming  defendant's 
fifth  point,  which  point  and  answer  thereto  are  as  follows :  "  That 
the  amended  proofs  of  loss  given  in  evidence  in  this  case  by  the 
plaintiff,  and  which  were  objected  to  by  the  defendants  at  the 
time,  and  the  special  defects  therein  pointed  out,  was  not  a  com- 
pliance with  the  requirements  of  the  policy  in  this  respect ;  and 
as  the  plaintiff  has  failed  and  refused  to  furnish  any  additional 
proofs  of  loss,  or  to  correct  the  alleged  amended  proof  furnished 
at  the  request  of  the  defendant,  the  furnishing  of  the  same  being 
a  condition  precedent  to  the  right  of  the  plaintiff  to  maintain 
any  action  on  the  policy,  the  plaintiff  is  not  entitled  to  recover. 
Answer:  We  reserve  this  question."  (6)  In  not  affirming 
defendant's  seventh  point,  which  point  and  answer  thereto  are 
as  follows:  "The  evidence  shows  that  the  plaintiff  did  not  place 
in  her  proof  of  loss  or  in  her  amended  proof  of  loss,  the  incum- 
brances upon  the  property  insured,  and  the  verdict  must  be  for 
the  defendant.  Anstoer :  We  deny  this  point  for  the  reason 
given  in  our  answer  to  the  fourth  point  of  the  plaintiff."  (7)  In 
not  affirming  defendant's  eighth  point,  which  point  and  answer 
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thereto  are  as  follows :  "  That  under  all  the  evidence  in  the  case, 
the  verdict  should  be  for  the  defendant  company.  Answer: 
This  point  is  denied."  (8)  To  a  portion  of  the  general  charge, 
as  follows :  "  We  have  concluded  to  reserve  the  question,  it  being 
purely  a  matter  of  law,  whether  or  not  these  statements,  the 
proof  of  loss  and  the  amended  proof  of  loss  furnished,  comply 
with  the  terms  of  the  policy,  that  is  as  to  whether  or  not  they 
are  suflScient.  They  are  of  such  character  that  we  cannot  sub- 
mit to  you  the  question  as  to  whether  or  not  they  are  sufficient ; 
and  we  look  upon  it  as  purely  a  question  of  law  as  to  whether 
or  not  these  papers  were  such  sis  Mra.  Thomas  was  required  to 
serve  on  the  defendants ;  and  we  will  dispose  of  it  as  a  question 
of  law,  and  submit  to  you  the  question  of  fact  that  we  have 
already  submitted  to  you,  and  also  the  question  of  fact  as  to  the 
amount  the  plaintiff  is  entitled  to  recover,  if  anything."  (9)  To 
a  portion  of  the  genei^al  charge,  as  follows :  "Now,  gentlemen  of 
the  jury,  in  case  you  find  for  the  plaintiff  in  this  case,  and  you 
find  that  the  gristmill  building  was  worth  $1,750,  Aen  you 
would  render  a  verdict  for  the  plaintiff  for  f 750.  In  case 
you  find  that  the  machinery,  belting  and  tools  were  worliif  1,250, 
then  you  would  render  a  verdict  for  the  full  amount  of  the 
policy  on  the  machinery."  (10)  To  a  portion  of  the  geneml 
charge,  as  follows :  "  We  will  ask  you,  in  your  verdict,  if  you 
find  for  the  plaintiff,  to  specify  the  amount  you  find  on  the 
building  and  the  amount  on  the  machinery."  (11)  To  a  portion 
of  the  general  charge,  as  follows :  "  And  we  will  ask  you  to  divide 
your  verdict,  in  case  you  find  for  the  plaintiff,  specifying  the 
amount  you  find  on  the  gristmill  property,  and  the  amount  you 
find  on  the  machinery."  (12)  To  directing  judgment  to  be 
entered  non  obstante  veredicto  for  #750.  (13)  To  a  portion  of 
the  general  charge,  as  follows :  "  So  far  as  the  payment  of  the 
premium  to  him  was  concerned,  he  may  have  been  considered 
the  agent  of  the  insurance  company  to  the  extent  that  the  insur- 
ance company  would  be  bound  by  the  payment  of  the  premium 
to  him,  and  could  not  then  say  that  the  policy  was  not  good, 
because  it  says  it  shall  not  be  good  until  tlie  premium  shall  be 
paid."  (14)  To  a  portion  of  the  general  charge,  as  follows : 
"  There  is  nothing  in  the  case — ^and  this  is  a  matter  of  law — there 
is  nothing  in  the  case  warranting  us  in  instructing  you,  or  you 
in  finding  under  tlie  facts  which  we  are  going  to  submit  to  you, 
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ihathe  was  the  agent  of  the  insurance  company,  so  far  as  this 
policy  was  concerned,  at  the  time  of  the  fire,  or  of  Mrs.  Thomas 
either.**  (16)  To  a  portion  of  the  general  charge,  as  follows : 
"  He  was  not  the  agent  of  Mrs.  Thomas,  the  policy  holder, 
unless  she  intended  he  should  be  her  agent,  and  went  to  him  • 
for  that  puipose.  It  was  natural  that  Mrs.  Thomas  should  go 
to  him.  This  policy  of  insurance  is  in  the  Western  Insurance 
Company  of  Pittsburg ;  but  there  is  nothing  on  it  to  indicate 
where  the  office  of  that  company  was.  It  does  show  that  the 
office  of  the  general  agent  was  at  Williamsport ;  but  there  is 
nothing  on  the  policy  to  show  where,  in  Pittsburg,  the  office  of 
the  insurance  company  was  ;  but  it  is  stamped  on  the  back  with 
a  rubber  stamp  *  Patton  Insurance  Agency,  Patton,  Pa.'  Tliat 
was  the  most  natural  place  for  Mr.  Thomas  to  go  when  he 
learned  of  the  loss,  to  see  what  he  should  do  about  it,  or  to 
notify  the  company ;  but  the  fact  that  Mr.  Thomas  went  there 
would  not  make  Mr.  Patterson  the  agent  of  Mrs.  Thomas.  He 
went  there  because  it  was  through  Mr.  Patterson  that  the  insur- 
ance came  to  him ;  and  the  fact  that  he  went  there  would  not 
make  Mr.  Patterson  the  agent  of  Mrs.  Thomas  unless  he  did 
something  to  constitute  him  the  agent  of  the  pereon  holding  the. 
insurance  policy  at  that  time.  Now,  let  us  see  whether  he  did 
or  not  He  induced  her  to  insure,  but  that  would  not  make  him 
her  agent.  Mr.  Patterson  says  he  notified  the  insurance  com- 
pany through  their  general  agent,  Mr.  Kuester.  That  would 
not  make  him  the  agent  of  the  insurance  company ;  audit  seems 
to  us  that  there  is  nothing  either  in  these  papers,  which  are  care- 
fully written  by  the  officers  of  the  insurance  company,  or  in  the 
fact  that  Mr.  Thomas  took  the  papers  that  were  returned  by  the 
insurance  to  him — that  there  is  nothing  in  the  transaction  from 
which  we  could  say  that  he  was  acting  as  the  agent  of  either 
party.  He  was  the  medium  through  which  the  papers  passed. 
Thomas  went  to  him,  as  we  have  said,  because  he  was  the  only 
party  he  knew  in  the  transaction ;  the  insurance  company  replied 
to  Mrs.  Thomas  through  him,  because  they  received  the  papers 
through  him ;  so  that,  so  far  as  that  feature  of  the  case  is  con- 
cerned, we  instruct  you  that  wherever  it  is  material,  it  depends 
entirely  on  the  one  side  as  to  whether  the  company  received  the 
notices  transmitted  through  Mr.  Patterson  by  Mrs.  Thomas,  and 
whether  Mrs.  Thomas  received  the  notices  transmitted  through 
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Mr.  Patterson  from  the  insurance  company."  (16)  To  a  portion 
of  the  opinion  of  the  trial  court  in  which  judgment  was  entered 
against  defendant  as  follows :  "  It  will  be  observed  that  the  in 
sured  was  not  to  furnish  plans  and  specifications  unless  required, 
and  this  was  not  required,  either  in  the  first  or  second  objection 
prepared  by  the  general  agent." 

ThoB.  A.  Davies^  with  him  Alvin  Evans  and  J.  W,  Leechj  for 
appellant. — ^An  insurance  broker  is  the  agent  of  the  insured : 
Ins.  Co.  V.  Imp.  Co.,  100  Pa.  137 ;  Lennox  v.  Ins.  Co.,  2  Pa. 
Superior  Ct.  431. 

Conditions  of  a  policy  are  binding  upon  the  insured  and  must 
be  complied  with  unless  there  is  a  waiver,  of  which  there  is  no 
evidence,  by  the  company,  in  not  giving  notice  to  the  insured : 
Shoe  Co.  v.  Ins.  Co.,  138  Pa.  73;  Whitmore  v.  Ins.  Co.,  148 
Pa.  406.  To  the  same  effect  are :  Ins.  Co.  v.  Sennett,  41  Pa. 
161 ;  Gould  V.  Ins.  Co.,  134  Pa.  570 ;  Long  v.  Beeber,  106  Pa. 
466 ;  Insurance  Co.  v.  Weiss  Bros.,  106  Pa.  20 ;  Carey  v.  Ins. 
Co.,  171  Pa.  204 ;  Ins.  Co.  v.  Hocking,  115  Pa.  398 ;  Welsh  v. 
Assurance  Corp.,  151  Pa.  607 ;  Beatty  v.  Ins.  Co.,  66  Pa.  9. 

No  suit  could  be  brought  until  these  conditions  were  com- 
plied with,  nor  for  sixty  days  thereafter :  Powell  v.  Ins.  Co.,  2 
Pa.  Superior  Ct.  151. 

As  to  the  entirety  of  the  contract,  cited  Flanders  on  Insur- 
ance, 352 ;  Kelly  v.  Ins.  Co.,  11  East.  Rep.  496 ;  Fire  Assn.  v. 
Williamson,  26  Pa.  196 ;  Quigley  v.  DeHaas,  82  Pa.  267  ;  Mar- 
tin V.  Fridenberg,  169  Pa.  447 ;  Hartman  v.  Meighan,  171  Pa. 
49. 

J.  F.  McKendrick^  for  appellee. — No  application  of  the  law 
of  agency  cited  by  counsel  for  appellant  can  constitute  him  the 
agent  of  the  assured  under  the  facts  and  circumstances  of  this 
case :  Lennox  v.  Ins.  Co.,  2  Pa.  Superior  Ct.  431 ;  Ins.  Co.  v. 
Imp.  Co.,  100  Pa.  137. 

As  to  the  sufficiency  of  the  proofs  of  loss  see  Helme  v.  Ins. 
Co.,  61  Pa.  107 ;  May  on  Ins.  182. 

Every  consideration  of  public  policy  demands  that  insurance 
companies  should  be  required  to  deal  with  their  customers  with 
entire  frankness :  Pipe  Line  Co.  v.  Ins.  Co ,  145  Pa.  346. 

These  conditions  may  be  waived  in  the  following  manner. 
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by  the  company :  1.  By  some  express  act  on  part  of  the  com- 
pany such  as  denial  in  toto  of  liability :  Roe  v.  Ins.  Co.,  149  Pa. 
94.  2.  By  alleging  other  specific  grounds  of  defense :  Mc- 
Cormick  v.  Ins.  Co.,  163  Pa.  184.  3.  By  acceptance  of  proofs 
of  loss  and  failure  to  return  them  and  point  out  the  particular 
defects,  or  to  require  more  formal  and  specific  statement  of  tlie 
loss:  Shoe  Co.  v.  Ins.  Co.,  138  Pa.  73;  Weiss  v.  Ins.  Co.,  148 
Pa.  349 ;  Thierolf  v.  Ins.  Co.,  110  Pa.  37 ;  Carpenter  v.  Ins. 
Co.,  156  Pa.  37 ;  Ins.  Co.  v.  Block,  109  Pa.  535. 

Contracts  of  insurance  are  severable,  the  consideration  being 
mutual,  and  by  its  terms  susceptible  of  apportionment  so  as  to 
correspond  to  the  several  items  of  property  covered  by  the 
policy. 

Opinion  by  Willard,  J.,  July  23, 1897 : 

The  appellee  entered  into  a  contract  of  insurance  with  the 
appellant  on  August  15, 1894,  by  the  terms  of  which,  in  consid- 
eration of  the  sum  of  $40.00  paid  the  company  by  the  appellee, 
it  agreed  to  insure  her  property  in  the  sum  of  $1,000  for  the 
term  of  one  year,  which  property  is  described  in  the  policy  as 
follows :  "  $750  on  her  three  story  frame,  shingle  roof  water 
power  gristmill  building,  70  X  50  feet.  Situate  at  Thomas  Mills, 
in  Elder  township,  Cambria  county.  Pa. 

^^  $250  on  all  fixed  and  movable  machinery,  belting  and  tools 
contained  therein." 

There  was  other  concurrent  insurance  on  the  same  property 
amounting  to  $2,500. 

On  March  4, 1895,  the  property  was  totally  destroyed  by  fire. 
Suit  was  subsequently  brought  resulting  in  a  verdict  of  $1,000 
in  favor  of  Mrs.  Thomas,  upon  which  judgment  was  finally  en- 
tered by  the  court  for  the  sum  of  $750  being  the  amount  of  in- 
surance upon  the  mill. 

The  record  raises  three  questions :  first,  as  to  the  agency  of 
tlie  person  who  delivered  the  policy  and  received  and  receipted 
for  the  consideration  therefor :  second,  as  to  the  sufficiency  of 
the  proofs  of  loss :  third,  as  to  the  legality  of  the  entry  of  the 
judgment  on  the  verdict 

It  requires  no  extended  discussion  or  citation  of  authorities 
to  establish  the  proposition  that  a  person  authorized  to  deliver 
a  policy  of  insurance  and  receive  and  receipt  for  the  premiums 
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is  the  agent  of  the  company  for  that  purpose,  and  the  payment 
of  the  premium  to  him  is  a  good  payment.  The  evidence  dis- 
closes the  fact  that  in  the  transactions  between  the  parties  sub- 
sequent to  the  fire,  the  company  sent  to  Patterson  certain  notices 
and  papers  with  express  instructions  how  and  when  to  serve 
them  upon  the  assured.  In  these  transactions  Patterson  was 
acting  by  express  authority  of  the  company  and  must  be  regarded 
as  its  agent.  It  is  immaterial,  however,  in  what  capacity  he  was 
acting ;  the  evidence  discloses  that  the  notices  sent  by  Mrs. 
Thomas  through  him  were  delivered  to  the  company.  The  firet 
objections  to  the  proofs  of  loss  were  received  by  the  assured. 
She  alleges  that  the  second  objection  was  not  I'eceived  by  her, 
but  as  the  trial  judge  ruled  that  her  amended  proofs  were  de- 
fective as  to  the  claim  for  machinery,  and  set  aside  that  part  of 
the  verdict  predicated  thereon,  it  is  unnecessary  to  waste  words 
in  the  further  discussion  of  this  branch  of  the  case.  The  first, 
fourth,  thirteenth,  fourteenth  and  fifteenth  assignments  of  error 
are  overruled. 

In  the  policy  there  is  a  provision  that  the  loss  shall  be  pay- 
able in  sixty  days  after  the  rendition  by  the  assured  of  a  state- 
ment to  the  company  signed  and  sworn  to  by  her,  stating  her 
knowledge  and  belief  as  to  the  origin  of  tlie  fire,  her  interest 
and  the  interest  of  all  others  in  the  property,  the  cash  value  of 
each  item  thereof  and  the  amount  of  loss  thereon,  all  incum- 
brances, all  other  insurance  valid  or  invalid  on  the  property,  a 
copy  of  all  the  descriptions  and  schedules  in  all  policies,  any 
chq,nge  in  the  title,  use,  occupation,  location,  possession  or  ex- 
posure of  said  property  since  the  issuing  of  the  policy,  and  how 
and  by  whom  the  property  was  occupied  at  the  time  of  the  fire. 

There  is  also  another  provision  that  if  the  company  requii-es 
it,  plans  and  specifications  of  the  building  fixtures  or  machinery 
destroyed  or  damaged  shall  be  furnished. 

In  pui'suance  of  the  first  of  the  above  provisions  a  sworn 
statement  was  sent  by  the  assured  in  due  time  and  received  by 
the  company.  To  this  statement  the  company  objected  first,  be- 
cause the  assured  had  failed  to  render  a  detailed  statement  of 
the  quantities  and  qualities  of  lumber  used  in  the  construction 
of  the  mill,  together  with  the  specifications  of  the  building. 

The  assured  was  under  no  obligation  to  furnish  the  quantity 
or  quality  of  lumber  used  in  the  building  or  the  specifications. 
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unless  specifically  requii-ed  so  to  do,  therefore,  the  first  objec- 
tion was  frivolous  and  without  merit. 

The  second  objection  was  entirely  uncalled  for;  the  proofs 
contained  a  sufficient  description  of  the  written  part  of  the  con- 
current policies  and  in  this  respect  were  in  compliance  with  the 
terms  of  the  policy. 

The  fourth  objection  to  the  proofs  was  that  the  amount  of  the 
property  saved  and  the  value  of  the  debris  was  not  set  forth. 
The  proofs  contained  the  sworn  statement  of  the  assured  that 
the  property  was  totally  destroyed  by  fire  and  there  is  no  pro- 
vision in  the  policy  requiring  the  assured  to  collect  the  ashes  or 
to  put  an  estimate  upon  their  value.  So  far  as  the  mill  was 
concerned  the  proofs  of  loss  were  in  compliance  with  the  terms 
of  the  contract.  If  the  appellant  required  the  plans  and  speci- 
fications the  way  to  get  them  was  plainly  pointed  out  in  the  pol- 
icy. The  assured  was  not  obliged  to  furnish  them  unless 
specifically  requested  to  do  so.    No  such  request  was  made. 

In  the  third  objection  to  the  proofs,  it  was  specified  that  they 
did  not  give  the  value  in  detail  of  each  item  of  fixed  and  mov- 
able machinery,  belting  and  tools,  together  with  their  age  and 
specifications.  This  defect  the  assured  attempted  to  correct  by 
amended  proofs.  She  described  the  different  articles  of  machin- 
ery, belting  and  tools,  giving  their  condition  and  the  time  they 
had  been  used,  but  instead  of  specifying  the  value  of  each  she 
gave  their  total  value.  This  the  court  below  held  insufficient. 
In  Boyle  v.  Ins.  Co.,  169  Pa.  349,  the  identical  question  here 
presented  was  considered  by  Mr.  Justice  Williams.  The  pol- 
icy was  upon  a  general  stock  of  merchandise.  The  inventory 
attached  to  and  made  part  of  the  proofs  of  loss  specified  tlie 
goods  largely  in  lots,  giving  the  entire  value  of  each  lot.  In  that 
case,  as  in  this,  the  requirement  of  the  policy  was  that  the  cash 
value  of  each  item  and  the  amount  of  loss  thereon  should  be 
given.  In  delivering  the  opinion  the  learned  justice  said :  "  This 
stipulation  is  not  to  be  construed  most  strictly  agamst  the  in- 
sured. Its  object  is  to  secure  a  full  statement  of  the  loss  he 
claims  so  that  the  company  may  have  notice  and  the  necessary 
opportunity  to  test  its  correctness.  We  quite  agree  with  the 
learned  trial  judge  that  the  proofs  of  loss  afforded  a  sufficient 
notice  of  the  chai'acter  and  amount  of  the  plaintiff^s  claim.  If 
it  had  seemed  as  to  any  particular  lot  or  class  of  goods  to  be 
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wanting  in  clearness  or  precision,  the  attention  of  the  insured 
should  have  been  drawn  to  it  and  such  further  infoimation  asked 
for  as  was  fairly  necessary  to  an  ascei*tainment  of  the  loss.  The 
law  does  not  require  the  performance  of  useless  things,  or  favor 
the  arbitrary  imposition  of  useless  burdens.  Substantial  per- 
formance is  enough." 

We  express  no  opinion  as  to  the  effect  of  the  company's  si- 
lence (if  it  were  silent  after  receiving  the  amended  proofs) ; 
good  faith  required  the  company  to  call  the  attention  of  the 
assured  to  any  defects,  if  any  existed,  and  failing  to  do  it  would 
be  estopped  from  insisting  upon  a  defense  founded  upon  the 
omission  in  the  proofs  caused  by  its  omission  to  object  when  its 
plain  duty  to  do  so  was  apparent.  Whether  objection  to  tlie 
amended  proofs  was  served  upon  the  assured  or  not  was  for  the 
jury  to  detennine  under  the  evidence.  The  court  below  held 
the  amended  proofs  insufiBcient  as  to  the  machineiy  and  tools, 
and  as  that  question  is  not  before  us,  except  incidentally,  we 
can  only  say  that  if  the  amended  proofs  were  received  without 
objection  the  effect  thereof  would  be  as  before  indicated  in  this 
opinion.  If  properly  objected  to  and  the  defects  called  to  the 
attention  of  the  assured  and  not  remedied  by  her,  it  would  not 
be  compliance  on  her  part  with  the  terms  of  the  policy  requir- 
ing an  itemized  statement  of  the  cash  value  of  each  item.  The 
second,  third,  fifth,  sixth,  eighth,  sixteenth  and  seventeenth 
assignments  are  therefore  oveniiled. 

The  court  below  reserved  the  suflBciency  of  the  proofs  as  a 
question  of  law,  and  by  its  opinion  filed  determined  that  they 
were  sufficient  as  to  the  mill  building  insured  for  *750,  but  in- 
sufficient as  to  the  machinery,  etc.,  insui'ed  for  $250,  and  entered 
judgment  on  the  verdict  for  the  amount  on  the  mill.  This  it 
is  contended  by  appellant  was  error,  as  the  contract  was  entire. 
Undoubtedly  it  was  entire  as  expressed  in  its  terms,  and  a  vio- 
lation of  any  of  its  provisions  wherein  it  is  provided  that  such 
violation  will  avoid  the  entire  contract,  will  have  that  effect. 
But  under  no  construction  can  it  be  said  that  a  mistake  in  the 
proofs  of  loss  as  to  one  item  shall  terminate  the  contract  as  to 
all  other  items.  The  proofs  of  loss  are  no  part  of  the  contract 
of  insurance,  nor  do  they  create  any  liability  to  pay  a  loss.  In 
this  case  they  simply  serve  to  fix  the  time  when  the  loss  becomes 
payable  and  when  an  action  may  be  commenced  to  enforce  lia* 
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bilitjr.  This  is  the  plain  effect  of  the  statement  of  loss  provided 
for  in  this  contract  as  clearly  contemplated  by  the  parties  thereto. 
The  condition  as  to  the  furnishing  a  sworn  statement  after  the 
fire  is  for  the  information  of  the  company  in  arriving  at  the  true 
value  of  the  property  damaged  or  destroyed,  and  because  this 
information  was  defective  as  to  a  part  of  the  property  has  never 
been  held  as  terminating  the  entire  contract.  Where  fraud  or 
misrepresentation  on  the  part  of  the  assured  is  proved  in  effect- 
ing the  contract  as  to  any  item  insured,  or  where  during  the  life 
of  a  policy  any  part  of  the  property  is  incumbered  or  rendered 
more  hazardous  by  the  insured  contrary  to  the  terms  of  the  pol- 
icy, the  entire  contract  is  affected :  Gottsman  v.  Pa.  Ins.  Co., 
66  Pa.  210. 

We  are  here  called  upon  to  reverse  the  judgment  of  the  court 
below  because  certain  information  in  the  sworn  statement  fur- 
nished by  the  appellee  after  the  fire  was  deemed  insufficient  as 
to  certain  articles  insured  and  sufficient  as  to  certain  other  prop- 
erty. This  we  refuse  to  do  as  it  is  not  shown  that  the  parties 
to  the  contract  agreed  and  stipulated  that  failure  to  give  satis- 
factor}'  information  as  to  certain  items  covered  by  the  policy 
should  work  a  forfeiture  of  the  entire  contract. 

Under  the  evidence  in  this  case  the  learned  trial  judge  would 
have  been  warranted  in  allowing  the  jury  to  pass  upon  the  ques- 
tion whether  the  appellant  objected  to  the  amended  proofs  when 
furnished,  or  not;  and  if  not,  a  clear  waiver  of  moi'e  specific  in- 
formation as  to  the  value  of  each  item  of  machineiy  would  have 
been  established.  The  judge  held,  however,  as  matter  of  law 
that  there  was  a  defect  in  the  proofs  as  to  the  machinery,  pre- 
cluding recovery  therefor.  Under  the  circumstances  there  was 
no  error  in  entering  judgment  for  the  loss  on  the  mill.  The 
tenth,  eleventh  and  twelfth  assignments  of  error  are  overruled, 
and  the  judgment  affirmed. 
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Capital  City  Mutual  Fire  Ins.  Co.,  John  A.  Kramer,  Re- 
ceiver, Appellant,  v.  H.  C.  Boggs. 

Mutual  insurance — Rights,  equities  and  obligations  of  fellow  members. 
The  capital  of  a  mutual  insurance  company  is  made  up  of  the  obliga- 
tion of  its  membera.  Utmost  good  faith  is  essential.  Membership  en- 
tails not  only  equitable  but  legal  obligations  to  the  fellow  members. 
Misunderstandings  with  tlie  agent,  or  even  his  fraud,  will  not  prevail  so  as 
to  defeat  the  just  lights  and  equities  of  fellow  membei*s. 

Appeals— Defective  assignments— RuUs  of  courts  Practice,  Superior 
Court. 

Assignments  of  error  defective  in  noncompliance  with  Rule  XVI.  will 
not  be  considered. 

Appeals— Reversal  of  findings  of  fact. 

The  appellate  court  will  reverse  where  the  finding  of  fact  by  the  court 
below  is  clearly  not  supported  by  the  evidence. 

Contract — Fraud— Expression  of  opinion. 

It  is  error  to  find  a  contract  invalid  because  of  fraud  where  alleged  mis- 
representations which  are  set  up  as  the  evidence  of  fraud  amounted  only 
to  expression  of  opinions. 

ConircuU^-rRepudiatiun  for  fraud — Letches, 

Where  it  is  alleged  that  a  contract  was  induced  by  fraud  it  is  the  duty 
of  the  party  alleging  fraud  promptly  to  repudiate  the  contract.  Nonpay- 
ment of  assessments  arising  under  a  mutual  insurance  policy  does  not 
constitute  such  i*epudiation. 

Argued  May  12, 1897.  Appeal,  No.  110,  April  T.,  1897,  by 
plaintiff,  from  judgment  of  C.  P.  Butler  Co.,  Dec.  T.,  1896, 
No.  28,  in  favor  of  defendant  on  case  heard  before  the  court 
without  a  jury.  Before  RiGB,  P.  J.,  Willabd.  Wickham, 
Beaveb,  Rebder  and  Oelady,  JJ.    Reversed. 

Appeal  from  judgment  of  justice  of  the  peace.  Before 
Greeb,  p.  J. 

It  appeal's  from  the  record  that  tliis  was  an  action  to  recover 
assessments  due  the  insurance  company  to  meet  certain  losses. 
The  court  below  discharged  the  iiile  for  judgment  for  want  of 
a  sufficient  affidavit  of  defense,  from  which  order  plaintiff  ap- 
pealed to  the  Supreme  Court  by  which  court  the  appeal  was  dis- 
missed. 
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The  facts  sufficiently  appear  in  the  report  of  the  case  as  it 
came  before  the  Supreme  Court  in  172  Pa.  91  and  in  the  opinion 
of  the  Superior  Court. 

The  case  was  heard  a  second  time  by  the  court  below  by 
agreement  of  counsel  without  a  jury,  and  judgment  entered  in 
favor  of  defendant  for  costs.    Plaintiff  appealed. 

Errors  aasignedwere  (1)  **In  overruling  the  plaintiff's  excep- 
tions. (2)  In  finding  as  a  fact,  or  as  a  conclusion  from  the 
facts  that  the  defendant  was  fraudulently  induced  to  become  a 
member  of  plaintiff  company.  (3)  In  holding  that  there  was 
a  verbal  agreement  and  that  the  company  violated  its  agreement 
by  assessing  defendant  within  a  year.  (4)  In  holding  that  the 
assessments  sued  for  are  for  more  money  than  is  necessary  to 
pay  defendant's  proportion  of  the  losses  from  the  date  of  his 
application  to  the  time  of  the  company's  dissolution  and  ex- 
penses of  the  company.  (5)  In  holding  that  the  plaintiff  in 
tliis  suit  is  bound  by  the  verbal  contract,  and  that  all  assess- 
ments made  by  the  plaintiff  or  the  receiver  within  that  year 
against  defendant  are  null  and  void  and  not  binding  upon  him. 
(6)  In  holding  as  a  matter  of  law  that  the  plaintiff  in  this  suit 
is  affected  by  the  representations  of  the  agent  in  procuring  de- 
fendant's application  other  than  those  set  out  in  the  written 
agreement.  (7)  In  holding  as  a  matter  of  fact  and  conclusion 
of  law  therefrom  that  as  no  person  took  out  a  policy  of  insur- 
ance after  October  26,  1891,  no  equities  intervened  in  third 
parties  which  caused  him  to  be  held.  (8)  In  holding  that  the 
assessments  were  greatly  in  excess  of  the  losses,  and  made  to 
cover  losses  prior  to  defendant's  membership  as  well  as  after 
the  dissolution  of  the  company,  and  that  they  are  fraudulent 
and  void,  whether  made  purposely  or  by  culpable  negligence, 
.  and  as  such,  payment  cannot  be  enforced  in  this  suit.  (9)  In 
liolding  that  the  contractual  limitation  contained  in  the  policy 
was  available  to  the  defendant  as  a  defense  in  this  suit.  (10) 
In  holding  in  this  suit,  and  as  an  available  defense  herein,  that 
proof  of  loss  must  be  complied  with  and  suit  brought  within 
six  months  on  loss,  and  that  no  suit  can  be  maintained  by 
plaintiff  company  for  the  collection  of  assessments  with  which 
to  pay  losses,  due  proof  of  which  have  not  been  .made,  and  suit 
for  recovery  of  which  has  not  been  brought,  within  six  months 
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from  the  date  of  the  loss.  (11)  In  holding  that  the  rights  of 
the  defendant  in  this  case  rest  upon  his  contract  of  insurance^ 
and  especially  of  his  verbal  contract.  (12)  In  holding  in  his 
opinion  that  he  had  no  means  of  discovering  the  fraud  until  he 
was  notified  of  the  assessment  on  October  26, 1891.  (13)  In 
holding  in  his  opinion  that  October  26, 1891,  was  the  earliest 
date  that  equities  of  third  persons  could  intervene  as  against  de- 
fendant's membership.  (14)  In  holding  that  Boggs  promptly  re- 
fused to  pay,  and  that  a  refusal  to  pay  at  that  date  would  be  an 
available  defense.  (15)  In  holding  in  his  opinion  in  this  suit 
that  the  company  had  no  property,  no  money,  and  if  it  had  debts 
(meaning  it  had  no  debts),  and  allowing  said  finding  to  be  an 
available  defense  to  defendant.  (16)  In  holding  in  this  suit 
that  if  there  are  no  creditors  (meaning  there  were  none),  there 
should  be  no  assessments  (meaning  the  assessments  made  should 
not  have  been  made  and  were  void).  (17)  In  entering  judg- 
ment for  defendant.  (18)  In  not  entering  judgment  for  plain- 
tiff less  last  twenty-five  per  cent  penalty,  with  cost  of  suit,*' 

Joieph  B.  Bredin^  with  him  J.  C.  Durhin^  for  appellant. — This 
case  as  reported  in  172  Pa.  91  gives  the  defendant  the  right  to 
defend  upon  defenses  personal  to  himself. 

A  written  contract  for  stock  or  membership  in  a  corporation 
cannot  be  varied  or  contradicted  by  parol :  McClure  v.  Railway 
Co.,  90  Pa.  269;  R.  R.  Co.  v.  Conway,  177  Pa.  864;  Wait  on 
Insolvent  Corporations,  sec.  606 ;  Spelling  on  Corporations,  sec. 
800. 

The  policy  was  in  plaintiffs  possession  for  some  time,  and  if 
it  was  procured  by  fi-aud  he  had  the  knowledge  of  the  fraud 
and  misrepresentations,  and  it  was  his  duty  to  rescind  promptly : 
Hilliard  v.  Wood  Carving  Co.,  173  Pa.  1 ;  Ins.  Co.  v.  Oberholtzer, 
172  Pa.  223. 

If  the  conditions  as  to  assessments  had  been  made  and  set 
out  fully  in  defendant's  policy,  they  would  not  be  available  to 
him  in  this  suit  as  a  defense:  Dettra  v.  Lock,  5  Dist.  Rep. 
200;  Dettra  v.  Simon,  5  Dist.  Rep.  342;  Gushing  v.  Perot,  175 
Pa.  66. 

Mr.  Justice  Mitchell  in  setting  forth  the  personal  defenses 
available  to  defendant  refers  to  Akers  v.  Hite,  94  Pa.  394,  Ins. 
Co.  V.  Humble,  100  Pa.  495,  and  Hoffman  v.  Whelan,  160  Pa.  94. 
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A  member  of  a  mutual  insurance  company,  who  has  been 
induced  to  become  a  member  by  fraudulent  representations  of 
the  officers  of  the  company,  cannot  set  up  fraud  by  the  receiver 
of  the  company  as  a  defense  to  an  action  for  assessments  on 
his  premium  notes  :  Detti-a  v.  Kestner,  147  Pa.  566 ;  Howard 
V.  Turner,  155  Pa.  349;  Eichman  v.  Hersker,  170  Pa.  402. 

And  Judge  Endlich,  in  promulgating  this  position  and  in 
support  of  it,  in  Dettra  v.  Kestner,  supra,  pages  573-5,  cites  as 
to  membership  in  a  mutual  insurance  company  and  the  analogy 
between  acquisition  of  membership  and  to  subscription  for  stock 
in  a  stock  company,  Eilenberger  v.  Ins.  Co.,  89  Pa.  464,  and  as 
to  whom  the  contract  was  made  with,  as  to  members  and  credit- 
ors, Graff  V.  R.  R.  Co.,  31  Pa.  489,  Minor  v.  Bank,  1  Pet.  (U.  S.) 
46,  Turner  v.  Ins.  Co.,  65  Pa.  649,  Taylor  on  Private  Corp., 
sees.  523,  744,  and  Oakes  v.  Turquand,  L.  R.  2  H.  L.  325. 

If  a  corporation  is  insolvent,  a  shareholder  whose  contract  of 
subscription  was  obtained  by  fraud  of  the  company's  agent, 
cannot  rescind  his  contract  after  insolvency  or  set  up  fraud  as 
a  defense :  Upton  v.  Tribilcock,  91  U.  S.  45 ;  Upton  v.  Engle- 
hart,  3  Dill.  496 ;  Webster  v.  Upton,  91  U.  S.  65 ;  Chubb  v. 
Upton,  95  U.  S.  665 ;  Ogilvie  v.  Ins.  Co.,  22  How.  (U.  S.)  380. 

Lev.  McQuistiorij  with  him  J.  C.  Vanderlin  and  McJunckin 
^  Qalhreath^  for  appellee. — A  mutual  insurance  company  can- 
not cause  false  and  fraudulent  representations  to  be  made  by 
its  agent,  and  enforce  the  contract  thereby  obtained,  against  the 
party  who  rescinds  it,  upon  the  discovery  of  the  fraud :  Ins.  Co. 
V.  Woodworth,  83  Pa.  223. 

If  an  agent  by  false  representations  induces  another  to  take 
out  a  policy  of  insurance,  the  insured  may  set  up  the  misrepre- 
sentations as  a  defense  to  an  action  by  the  company :  Ins.  Co. 
V.  Humble,  100  Pa.  495 ;  Jones  v.  Building  Association,  94  Pa. 
215;  Custar  v.  Gas  and  Water  Company,  63  Pa.  381. 

The  assessments  were  excessive,  and  therefore  illegal,  void 
and  fraudulent. 

The  evidence  justified  the  court  in  finding  that  the  assess- 
ments were  unreasonable  and  void :  Rasenberger  v.  Ins.  Co.,  87 
Pa.  207  ;  Ins.  Co.  v.  Babbitt,  89  Mass.  235 ;  Ins.  Co.  v.  Gacken- 
bach,  115  Pa.  492. 

The  evidence  clearly  established  the  fact  that  the  assessments 
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made  by  the  insurance  company  were  for  the  payment  of  $8,000 
of  losses  prior  to  the  date  of  his  policy.  If  so,  he  would  not  be 
liable,  because  the  losses  in  a  mutual  fire  insurance  company 
should  be  paid  by  the  policies  in  force  at  the  time  the  losses 
occurred :  Ins.  Co.  v.  Hartshore,  90  Pa.  465 ;  Akers  v.  Hite,  94 
Pa.  394;  Ins.  Co.  v.  Stauffer,  125  Pa.  416. 

To  reverse  the  judgment  of  the  court  below  would  require 
this  court  to  overrule  the  Supreme  Court  and  ignore  the  act  of 
1876,  which  permits  a  defense  to  be  made  upon  the  grounds  of 
false  and  fraudulent  representations  and  that  the  assessments  are 
for  more  money  than  is  necessary  to  pay  the  losses  and  expenses 
of  the  company. 

Opinion  by  Willaed,  J.,  July  28,  1897 : 

There  are  eighteen  assignments  of  error  in  this  case,  sixteen 
of  which  in  no  way  conform  to  Rule  XVI.  of  this  court  A  con- 
sideration of  the  seventeenth  and  eighteenth  assignments,  how- 
ever, will  enable  us  to  dispose  of  the  case.  We  have  carefully 
considered  the  findings  of  fact  and  law  and  all  the  testimony,  in 
order  to  here  enter  a  proper  judgment,  but  the  testimony  is  so 
incomplete  and  unsatisfactory  that  this  cannot  be  done,  and  the 
case  must  be  remanded  for  further  proceedings  under  the  sub- 
mission. 

Judgment  was  entered  for  the  defendant  by  the  learned  trial 
judge,  his  reasons  therefor  being,  first,  that  the  appellee  never 
was  a  member  of  the  company,  because  he  was  induced  to  enter 
into  the  contract  by  the  false  and  fraudulent  representations  of 
the  company  through  its  agent,  S.  S.  Woods ;  second,  that  no 
equities  of  other  parties  intervened  after  the  date  of  his  policy ; 
third,  that  the  assessment  covers  losses  incurred  by  the  com- 
pany prior  to  the  membership  of  the  appellee ;  fourth,  that  there 
were  no  valid  losses  because  they  were  adjusted  by  the  com- 
pany without  allowing  suits  to  be  brought  on  each  claim,  or 
compelling  suits  to  be  brought  by  each  member  whose  property 
was  destroyed  by  fire,  within  six  months  after  the  date  of  the 
loss. 

Upon  the  first  question  the  judge  in  his  third  finding,  desig- 
nated under  the  head  of  findings  of  fact,  finds  as  follows: 
"  That  the  plaintiff  company,  through  its  agent  S.  S.  Woods, 
induced  the  defendant  to  sign  the  application  and  accept  the 
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policy  by  falsely  and  fraudulently  representing  to  him  at  the 
time  that  the  company  was  a  first  class  company,  in  good  finan- 
cial standing,  and  that  the  assessments  could  not  exceed  ninety 
cents  on  the  one  hundred  dollars  for  any  one  year,  and  that 
there  would  be  no  other  assessment  until  the  expiration  of  the 
year,  and  that  he  paid  seven  dollars  and  fifty  cents  as  his  pro- 
portion of  any  loss,  or  contemplated  loss,  that  might  occur 
during  that  year,  and  that  no  equities  in  other  parties  have 
intervened."  This  finding  of  fact  was  based  solely  upon  the 
testimony  of  the  appellee  which  is  here  inserted.  "  Q.  State 
what  recommendations  he  made  to  you  at  the  time.  A.  He 
came  to  me  at  my  place  of  business  and  asked  me  if  I  didn't 
want  to  take  that  insurance ;  he  had  made  representations  in 
regard  to  the  company  being  a  good  company,  cheaper  than 
other  companies,  and  I  asked  about  rates  and  he  told  me  that 
the  assessments  would  not  exceed  over  fifteen  dollars  each  year. 
I  says  to  him,  that  looks  very  cheap ;  he  sa}rs  the  company  is 
responsible  and  a  good  company.  Q.  Did  he  speak  about  it 
being  good  financially?  A.  Good  financially!  He  said  they 
were  good  substantial  men,  and  considered  the  company  was  a 
good  company  financially.  Q.  What  did  he  say  about  not 
making  any  assessment  upon  you  for  the  first  yeai*  ?  A.  My 
understanding  was  that  with  what  I  had  paid  on  application 
would  carry  it  for  a  year.  Q.  How  much  did  you  pay  ?  A^  The 
amount  paid  was  seven  dollars  and  fifty  cents.  Q.  Was  it 
agreed  and  understood  that  that  should  be  for  the  period  of  one 
year?  A.  That  year.  Q.  There  should  be  no  other?  A.  Should 
not  pay  any  assessments  until  next  year.  Q.  What  if  anything 
did  the  agent  say  to  you  about  the  assessment  not  exceeding 
ninety  cents  on  one  hundred  dollars  for  one  year  ?  A.  I  have 
no  recollection  about  the  ninety  cents.  It  was  in  regard  to  the 
fifteen  dollars.  He  made  two  propositions.  The  former  propo- 
sition I  didn't  think  much  of.  I  mind  there  were  two  proposi- 
tions made,  and  I  took  the  one  at  fifteen  dollars  a  year." 

After  the  conversation  with  the  agent,  the  appellee  signed 
the  application  and  agreed  as  follows:  "For  value  received 
and  in  consideration  of  a  policy  of  insurance  to  be  issued  to  me 
by  the  Capital  City  Mutual  Fire  Ins.  Co.  upon  the  approval  of 
my  application  for  insurance  in  said  company  of  this  date,  I 
promise  to  pay  the  said  company  such  sum  or  sums  of  money, 
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and  at  such  time  or  times  as  the  Board  of  Directors  of  said 
company  may  require  and  assess,  and  if  any  such  assessment  be 
not  paid  to  the  company  at  its  office  in  Harrisburg  or  to  a  duly 
authorized  agent,  within  thirty  da}'S  after  notice  of  the  same,  to 
pay  twenty-five  per  cent  thereon  for  expenses  of  collection  to 
H.  C.  Boggs." 

This  application  was  forwarded  to  the  company  and  the  policy 
was  issued  under  date  of  May  29, 1891.  The  policy  recites  the 
application  which  was  printed  in  full  on  the  back  thereof  and 
became  part  thereof  by  its  tei-ms.  The  policy  also  contained 
the  following :  "  The  assured  by  virtue  of  this  policy  becomes 
a  member  of  the  Capital  City  Mutual  Fire  Ins.  Co.  and  is  en- 
titled to  participate  in  its  earnings  as  may  be  declared  by  the 
board  of  directors  in  accordjince  with  the  provisions  of  its  by- 
laws. 

**It  is  expressly  understood  and  agreed  that  this  policy  is 
made  and  accepted  subject  to  and  in  reference  to  all  the  terms 
and  conditions  contained  therein  and  to  the  articles  of  incorpo- 
ration and  by-laws  of  this  company,  which  are  to  be  used  and 
resorted  to,  to  explain  and  ascertain  the  rights  of  the  parties 
hereto  in  all  cases  not  herein  otherwise  provided  for." 

The  finding  of  fact  is  not  supported  by  the  testimony.  The 
witness  denied  that  anything  was  said  about  a  ninety  cent  per 
one  hundred  dollar  assessment.  He  did  say  that  he  considered 
the  company  financially  good,  but  there  is  no  evidence  that  it 
was  not  at  that  time  good,  nor  is  there  evidence  that  he  said  the 
company  was  a  first-class  company.  What  he  said  about  future 
assessments  was  but  his  opinion  and  the  appellee  could  not  have 
been  misled  thereby.  He  knew  by  the  terms  of  the  agreement 
he  signed  that  he  was  liable  to  pay  such  assessnients  as  the  board 
of  directors  should  make ;  that  he  was  liable  to  a  penalty  of 
twenty-five  per  centum  for  nonpayment.  Fuither  than  that  he 
received  and  retained  the  policy  with  the  application  printed 
upon  it,  and  if  he  found  on  examination  that  he  had  been  de- 
frauded it  was  his  duty  to  promptly  repudiate  the  transaction. 
This  he  never  did,  and  we  cannot  agree  with  the  learned  trial 
judge  that  the  nonpayment  of  assessments  was  a  rescission  of 
the  contract.  If  obligations  can  be  successfully  repudiated  and 
set  aside  by  nonpayment  on  demand,  an  easy  way  of  payment 
and  discharge  from  liability  is  thereby  afforded.  • 
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In  Insurance  Co.  v.  Woodworth,  83  Pa.  223,  the  agent  stated 
to  the  applicant  that  the  company  was  a  purely  mutual  one, 
issued  no  stock  policies,  insured  property  only  in  Pennsylvania, 
and  never  insured  large  amounts  in  one  locality  or  in  large 
cities,  all  of  which  was  false. 

In  Sunbury  Fire  Ins.  Co.  v.  Humble,  100  Pa.  495,  the  general 
agent  and  officers  of  the  company,  through  the  local  agent,  by 
their  express  direction,  represented  to  the  applicant  that  the 
company  had  a  paid  up  cash  capital  of  $200,000,  was  solvent, 
and  had  never  levied  an  assessment,  which  statements  were 
false. 

In  Eichman  v.  Hersker,  170  Pa.  402,  the  agent  represented 
to  the  applicant  that  there  were  five  hundred  and  twenty-five 
policies  in  force  in  the  company  at  the  time  of  Hersker's  appli- 
cation, when  in  fact  there  were  but  twenty-five.  In  the  above 
cases  facts  were  falsely  stated  amounting  to  actual  fraud.  In 
this  case  no  fact  stated  by  the  agent  to  the  appellee  wiis  suffi- 
cient to  warrant  the  judge  in  finding  that  the  contract  was  in- 
duced by  fraud.  The  falsity,  of  the  agent's  opinion  does  not 
constitute  such  fraud  as  to  warrant  the  learned  judge  in  his 
finding  on  this  point.  If  there  was  any  conflict  or  any  fact 
stated  in  the  testimony  to  support  the  finding  of  fraud  as  a  legal 
conclusion  from  the  facts  we  would  not  disturb  the  finding  of 
the  trial  judge,  but  he  who  charges  fraud  must  prove  it,  and  we 
are  satisfied  that  the  allegation  of  fraud  is  not  sustained  by  the 
evidence. 

The  capital  of  a  mutual  insurance  company  is  made  up  of 
the  obligations  of  its  members  agreeing  to  contribute  in  case  of 
loss  to  a  common  fund  to  reimburse  the  member  sustaining  the 
loss.  The  utmost  good  faith  among  the  members  is  absolutely 
necessary  in  order  to  successfully  sustain  this  class  of  insurance. 
One  man  becomes  a  member  and  gives  his  obligation  on  the  faith 
of  the  membership  and  obligations  of  others,  and  in  case  of  loss 
he  not  only  has  an  equitable  but  a  legal  claim  upon  his  fellow 
members  to  which  they  are  bound  to  respond,  and  the  plea  of 
misunderstandings  with  the  agent,  or  even  his  fraud  or  the  fraud 
of  the  company,  will  not  prevail  so  as  to  defeat  the  just  rights 
and  equities^  of  fellow  members.  To  protect  these  rights  the 
appellant,  as  an  officer  of  the  court,  appointed  for  that  purpose, 
instituted  the  action  against  the  appellee. 
Vol.  V— 26 
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The  trial  judge  found  as  matter  of  fact  that  three  hundred 
other  persons  became  insured  and  took  out  policies  of  insurance 
in  the  company  after  the  date  of  appellee's  contract,  and  the  fur- 
ther fact  that  after  tbat  time  members  of  the  company  sustained 
losses  amounting  to  over  f5,000« 

Have  these  parties  no  claim  upon  their  fellow  members  ?  Can 
this  appellee  escape  the  obligation  of  his  policy  and  membership 
because  he  did  not  see  fit  to  pay  his  assessments?  He  retained 
his  policy  and  membership  without  an  attempt  on  his  part  to 
rescind.  As  we  Irnve  before  stated  nonpayment  of  assessments 
is  not  rescission  and  the  fact  that  he  never  paid  an  assessment 
does  not  help  him.  His  status  as  a  member  was  as  fixed  and 
certain  as  though  he  had  paid  any  number  of  assessments.  The 
rights  of  third  parties  have  intervened  since  his  membership  and 
they  are  entitled  through  the  appellant  to  call  upon  him  to  re- 
spond for  his  just  proportion  of  the  losses  sustained  during  his 
membership:  Dettra  v.  Kestner,  147  Pa.  566;  Eichman  v.  Her- 
sker,  supra. 

The  opinion  of  Mr.  Justice  Mitchell  in  Ins.  Co.  v.  Boggs, 
172  Pa.  91,  is  plain  and  explicit.  It  is  there  decided  that  the 
decree  of  the  court  of  Dauphin  county  is  conclusive  upon  the 
validity  and  the  amount  of  the  assessment,  and  that  said  decree 
cannot  be  attacked  in  a  collateral  proceeding.  But  it  is  not 
conclusive  upon  the  appellee  so  as  to  prevent  him  from  showing 
that  he  never  was  a  member  of  the  company  because  his  appli- 
cation was  induced  by  the  fraud  of  the  agent ;  that  no  equities 
of  other  parties  have  intervened  requiring  him  to  be  held,  and 
that  the  losses  for  the  payment  of  which  the  assessment  was  lev- 
ied, occurred  before  the  defendant's  policy  was  taken  out.  We 
have  disposed  of  the  first  two  defenses  in  their  order.  The  by- 
laws of  the  company  are  not  before  us.  In  the  absence  of  some 
stipulation  to  the  contrary  a  member  can  only  be  held  for  losses 
accruing  during  his  membership.  The  learned  trial  judge  was 
right  in  so  holding,  but  the  amount  of  losses  before  and  after 
the  membership  of  the  appellee  are  not  specifically  stated  in  the 
finding,  and  we  have  no  correct  basis  on  which  to  enter  judg- 
ment There  is  nothing  in  the  findings  of  fact  to  affect  the 
validity  of  the  first  assessment  by  the  directors.  Whether  all 
the  assessments  covered  losses  accruing  before  the  appellee's 
membership  can  readily  be  ascertained  on  the  retrial  of  the  case, 
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and  the  exact  amount  for  which  he  is  liable  ascertained  and 
fixed.  In  making  the  first  two  assessments,  the  insolvency  of 
members,  the  cost  and  expense  of  collection  and  other  necessary 
incidental  expenses  were  properly  taken  into  consideration. 
Against  excessive  assessments  the  defendant  has  a  right  to  de- 
fend under  the  rule  laid  down  in  Ins.  Co.  v.  Gackenbach,  115 
Pa.  492,  and  Ins.  Co.  v.  Dryfoos,  20  W.  N.  C.  33. 

Another  ground  for  the  entry  of  the  judgment  is  based  upon 
the  fact  that  the  policy  requires  certain  things  to  be  done  by  a 
member  sustaining  a  loss  within  a  certain  period  before  the  loss 
becomes  fixed  as  a  liability,  and  there  was  no  evidence  of  com- 
pliance with  the  stipulation  on  the  part  of  members  sustaining 
losses  for  the  payment  of  which  the  assessments  were  levied ; 
and  for  the  further  reason  that  tliese  members  had  brought  no 
actions  against  the  company  to  recover  losses  within  six  months 
after  they  occurred-  It  has  repeatedly  been  held  that  these  pro- 
visions are  for  the  protection  of  the  company  and  may  be  waived. 
Indeed  it  is  of  common  experience  that  losses  by  fire  are  ad- 
justed and  the  amount  of  loss  ascertained  between  the  parties 
without  resort  to  or  insisting  upon  the  clause  of  the  policy 
referred  to  by  the  learned  trial  judge,  and  to  hold  that  the  as- 
sessments were  illegal  because  levied  to  pay  losses  unless  the 
losses  were  ascertained  in  a  certain  way  designated  for  the  con- 
venience of  one  party  which  it  may  waive  is  inexplicable.  The 
fact  was  clearly  found  that  losses  were  sustained  during  appel- 
lee's membership  amounting  to  over  $5,000,  and  that  is  suffi- 
cient Where  the  losses  have  been  bona  fide  ascertained  either 
by  the  officers  of  the  company  or  the  appellant  acting  for  the 
company,  the  rule  here  invoked,  which  prevails  in  actions  by 
members  against  the  company,  upon  their  policies,  does  not 
apply. 

The  judgment  is  reversed  and  procedendo  awarded. 
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C.  H.  Hookey  and  Mrs.  Ella  Hookey,  his  wife,  v.  The 
Borough  of  Oakdale,  Appellant. 

Negligence — Sudden  peril — Rules  of  conduct. 

When  a  person  is  put  in  sudden  peril  by  the  act  of  another  and,  in  tlie  in- 
stinctive effort  to  escape  from  that  peril,  falls  upon  another  peril,  it  is  im- 
material whether,  under  different  circumstances,  he  might  and  ought  to 
have  seen  and  avoided  the  latter  danger. 

If  a  man  has  gotten  himself,  without  negligence,  into  a  position  of  dan- 
ger, he  is  not  responsible  if  he  makes  a  mistake  of  judgment  in  getting 
out.  A  man  placed  under  such  circumstances,  if  he  uses  his  judgment  hon- 
estly, is  not  responsible,  although  ho  might  have  done  better  if  he  had  acted 
differently. 

Negligence— ContrUmtory  negligence  in  suddenperil— Question  for  jury, 
A  man  driving  along  a  public  road  undergoing  repairs,  in  avoiding  some 
stones  on  his  right,  i*an  into  a  fire  plug  on  the  left  of  the  road,  lie  per- 
mitted his  horse  to  continue  on  a  trot  after  first  sighting  the  stones  which 
occupied  a  pait  of  the  roadway  for  a  long  distance.  Held^  that  the  ques- 
tion of  contributory  negligence  was  properly  left  to  tlie  juiy. 

Munkipdl  law — Independent  contractor— Liability. 

A  municipal  corporation  is  not  liable  for  an  injury  occasioned  by  the 
neglect  of  independent  contractors  with  it,  or  of  their  agents  and  servants ; 
the  remedy  is  against  the  contractor  alone. 

Municipal  law—Lidependent  contractor — Question  for  jury. 

AVhere  there  is  evidence  tending  to  show  tliat  an  injui-y  for  which  the 
action  is  brought  against  a  municipality  arose  upon  the  act  of  an  indepen- 
dent contractor,  it  is  error  for  tlie  couit  not  to  leave  the  question  to  the 
jury  under  adequate  instructions. 

Argued  May  7, 1897.  Appeal,  No.  119,  April  T.,  1897,  by 
defendant,  from  judgment  of  C.  P.  No.  3,  Allegheny  Co.,  Nov.  T., 
1895,  No.  677,  on  verdict  for  plaintiff.  Before  Rice,  P.  J.,  Wil- 
LAED,  WiCKHAM,  Beaveb,  Reedeb,  Orlady  and  Smith,  J  J. 
Reversed. 

Trespass  for  overturning  wagon.    Before  Kennedy,  P.  J. 
The  facts  sufficiently  appear  in  the  opinion  of  the  court. 
Verdict  and  judgment  for  C.  H.  Hookey  for  $75.00  and  for 
Mrs.  Ella  Hookey  for  $300.    Defendant  appealed. 
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JSrrors  assigned  were  (1)  In  answering  in  the  negative  the 
first  point  submitted  to  it  by  the  defendant,  which  point  and 
answer  were  as  follows :  "  That  the  plaintiff  having  testified 
in  substance  that  on  the  night  of  the  accident  he  was  driving 
along  the  street  at  a  trot;  .that  for  some  distance  before  he  came 
to  the  place  where  the  accident  occurred,  he  saw  that  the  street 
was  incumbered  by  a  pile  of  stones ;  that  he  saw  these  stones 
for  a  considerable  distance  before  the  accident  by  reason  of  the 
white  character  of  the  stones ;  that  he  did  not  slacken  the  pace 
of  his  horse  but  drove  at  a  trot  up  to  the  place  of  the  accident, 
and  further  that  he  did  not  look  to  the  right,  the  side  on  which 
he  struck  the  water  plug,  at  all,  to  the  time  of  the  accident ;  that 
this  is  such  want  of  care  under  the  particular  circumstance  of 
the  case  as  wiU  prohibit  the  plaintiff  from  recovering,  and  the 
verdict  of  the  jury  should  be  for  the  defendant.  Answer: 
This  point  is  refused."  (2)  In  answering  in  the  negative  the 
second  point  submitted  to  it  by  the  defendant,  which  point  and 
answer  were  as  follows:  "That  the  uncontradicted  evidence 
in  the  case  shows  that  the  obstruction  in  the  road  consisted  of 
certain  stones  which  drove  the  plaintiffs  to  the  right,  as  they 
complain,  which  were  placed  there  by  a  contractor  who  had  an 
independent  contract  to  construct  the  retaining  wall  at  the  place 
of  the  accident ;  that  the  said  contractor  was  doing  the  work 
at  a  compensation  per  perch,  finding  the  materials  and  doing 
the  work ;  that  the  borough  had  or  retained  no  supervision  over 
the  work  or  its  management,  and  under  this  condition  of  affairs 
the  defendant  is  not  liable  for  any  injury  the  plaintiffs  may 
have  suffered.  Answer :  This  point  is  refused."  (3)  In  an- 
swering in  the  negative  the  third  point  submitted  by  the  de- 
fendant, which  point  and  answer  were  as  follows :  "  That  under 
all  the  evidence  in  the  case  the  verdict  must  be  for  the  defend- 
ant.    Answer :  This  point  is  refused." 

U.  E.  Fulmer^  with  him  Jos.  R.  McQuaide^  for  appellant. — It 
is  well  settled  that  where  a  contract  is  let  by  a  municipal  cor- 
poration to  an  independent  conti'actor,  and  the  work  placed  in 
his  charge,  the  municipality  is  not  responsible  for  the  negli- 
gence of  the  contractor :  Erie  v.  Caulkins,  85  Pa.  247 ;  Wray 
V.  Evans,  80  Pa.  102 ;  Improvement  Co.  v.  Rhoads,  116  Pa. 
377 ;  Painter  v.  Mayor,  46  Pa.  213. 
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As  to  the  question  of  contributory  negligence  Hentz  v.  Som- 
erset Borough,  2  Pa.  Superior  Ct.  225 ;  Hotchkin  v.  Phillips- 
burg  Borough,  6  Cent.  Rep.  898 ;  Haven  v.  Bridge  Co.,  151  Pa. 
620  are  cited. 

jP.  p.  Sproidj  with  him  Thomas  M.  Marshall^  Jr.,  for  appellee. 

Opinion  by  Willabd,  J.,  July  23, 1897 : 

The  injury  sustained  by  the  appellee  was  occasioned  by  the 
overturning  of  a  wagon  in  which  she  and  her  husband  were 
riding  on  Clinton  avenue  in  the  borough  of  Oakdale  on  Octo- 
ber 21, 1895.  At  the  point  where  the  accident  happened  the 
road  follows  the  vaUey  of  the  north  branch  of  Robinson's  Run, 
and  by  the  action  of  the  water  of  the  stream  upon  the  road  its 
width  had  been  reduced  from  thirty-three  feet  to  less  than  twenty- 
five.  It  became  necessary  to  erect  a  retaining  wall  of  stone 
along  the  bank  in  order  to  widen  and  protect  the  street.  In  the 
curve  of  the  street  near  the  footway  a  water  plug  was  located 
for  the  use  of  the  borough.  There  was  evidence  tiiat  the  build- 
ing of  the  retaining  wall  was  let  by  contract  to  Samuel  Gamble, 
and  that  at  the  time  of  the  accident  it  was  being  constructed 
by  him.  On  the  day  of  the  accident  C.  H.  Hookey  and  his  wife, 
according  to  Mr.  Hookey's  testimony  left  home  between  two  and 
three  o'clock  in  the  afternoon  for  a  drive.  They  went  out  to 
the  North  Branch  by  the  Pittsburg  and  Steubenville  Pike  and 
returned  by  the  North  Branch  road  or  Clinton  avenue,  reaching 
the  place  of  the  accident  between  seven  and  eight  o'clock  in  the 
evening.  According  to  the  testimony  of  Mrs.  Hookey  it  was 
so  dark  she  could  not  see  her  hand  before  her  face.  In  making 
the  repairs,  stone  had  been  placed  along  the  side  of  the  street 
opposite  the  fire  plug,  extending  along  the  side  of  the  road  about 
one  hundred  and  fifty  feet  The  space  left  between  the  stone 
pile  and  the  fire  plug  was  about  eight  feet ;  no  light  or  other 
warning  of  danger  had  been  provided  at  the  place  where  the 
8tone43  were  piled.  The  testimony  of  Hookey  discloses  the  fact 
that  he  had  been  up  and  down  the  road  a  great  many  times  for 
four  years  prior  to  the  accident.  He  also  testified  tJiat  he  was 
along  the  road  when  they  were  grading  it  up,  but  not  after  they 
commenced  putting  in  the  stone.  In  describing  the  accident 
Hookey's  testimony  is  as  follows :  "  Q.  Tell  the  jury  how  the 
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accident  occurred.  A.  Well,  I  was  coming  down  that  road  and 
my  horse  was  traveling  at  the  usual  trot.  I  seen  the  stones — I 
suppose  they  were  scattered  along  the  road  for  probably  one 
hundred  or  one  hundred  and  fifty  feet.  I  never  measured  the 
distance,  that  is  what  I  estimate  it  at.  I  saw  the  upper  edge 
of  the  stone.  I  kept  off  the  stone  along  there  and  I  was  just 
clearing  the  stone,  and  when  I  come  along  the  first  thing  I 
knowed  there  was  a  crash,  and  the  buggy  went  end  over  end, 
and  I  released  myself,  I  don't  know  how  I  got  out,  but  I  was 
on  my  feet.  I  felt  a  little  sore  in  one  knee  the  next  day.  I 
suppose  I  struck  on  one  knee  but  it  did  not  hurt  me.  I  had 
the  reins  of  the  horse  in  my  hand  and  .looked  around  and  heard 
my  wife  moaning.  She  was  laying  on  the  stone  and  the  buggy 
on  top  of  her.  It  struck  the  box  on  the  right  hand  side  of  the 
road,  and  was  thrown  to  the  left  end  over  end,  like  that. 
Q.  What  was  the  first  thing  you  saw  when  you  came  to  the 
place  of  the  accident?  A.  The  first  I  saw  was  some  of  these 
stones  up  along  the  road.  Q.  How  far  along  could  you  see  the 
stones  ?  A.  A  person  could  not  see  very  far.  They  were  kind 
of  white  quarried.out  stones,  and  you  could  naturally  see  them 
a  little.  Q.  You  turned  to  the  right  after  striking  the  stones  ? 
A.  Yes,  sir,  I  kept  off  the  stone  and  ran  into  this  box  out  on 
the  street.  Q.  How  far  out  toward  the  middle  of  the  road  from 
the  edge  of  it  did  this  stone  pile  extend?  A.  As  near  as  I 
could  get  at  it,  I  should  judge  there  was  over  eight  feet  there. 
I  never  put  a  tape  line  on  it,  but  there  was  over  eight  feet  of 
the  road  open  over  which  you  could  have  driven.  That  was 
the  amount  of  the  road  I  think  for  traffic." 

On  cross-examination  the  witness  said :  **  Q.  When  did  you 
first  notice  the  pile  of  stones  ?  A.  When  I  was  coming  driving 
in  there.  Q.  Driving  at  a  trot?  A.  Yes,  sir,  my  horse  was 
trotting.  Q.  Were  you  driving  at  a  trot  when  you  hit  the  box  ? 
A.  I  was.  Q.  And  did  you  consider  that  place  dangerous  when 
you  were  driving  along  there  ?  A.  I  didn't  consider  it  danger- 
ous, very  dangerous.  As  long  as  I  wasn't  onto  anything  I 
didn't,  and  everybody  else  drives  there.  I  didn't  suppose  the 
road  was  closed  up  that  close.  Q.  You  saw  the  pile  of  stone 
out  in  the  middle  of  the  street?  A.  I  saw  it  when  I  started  in 
above.     Q.  And  you  saw  them  all  along  the  side  ?    A.  Yes, 
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Bir,  I  wouldn't  have  touched  the  stone  if  it  hadn't  been  for  the 
obstruction  on  the  other  side  of  the  street." 

Mrs.  Hookey  testified  as  follo\ys :  "  Q.  When  you  came  to 
the  place  where  the  accident  occurred,  what  time  in  the  evening 
was  it?  A.  It  was  dark.  Q.  It  was  after  dark?  A.  Yes,  sir, 
you  couldn't  see  your  hand  in  front  of  you." 

On  cross-examination :  "  Q.  You  said  you  were  driving  at 
the  ordinary  rate?  A.  Yes,  sir.  Q.  Going  at  a  trot?  A.  Yes, 
sir,  just  as  our  horse  always  goes." 

In  a  space  but  eight  feet  wide  between  a  stone  pile  and  a 
water  plug  projecting  two  feet  above  the  ground  there  is  evi- 
dent danger  in  driving  at  night  in  the  absence  of  a  light  placed 
at  the  point  of  danger.  It  was  negligence  on  the  part  of  the 
person  in  charge  of  the  work  of  repairing  the  street  to  obstruct 
the  street  with  a  pile  of  stone  without  a  signal  light  to  warn 
travelers  of  the  danger. 

It  is  true  that  the  right  of  the  public  to  the  use  of  the  high- 
way is  subordinate  to  the  right  of  the  public  authorities  to  make 
repairs  for  the  public  benefit :  Township  v.  Anderson,  114  Pa. 
643.  It  is  also  the  rule  that  the  road  should  have  been  closed 
by  the  authorities  or  sufficient  warning  of  the  danger  given  : 
Humphreys  v.  Armstrong  Co.,  56  Pa.  204 ;  Born  v.  Plank  Road 
Co.,  101  Pa.  334. 

The  road  was  open  and  used  by  the  public,  and  under  the  evi- 
dence it  cannot  be  said  that  it  was  a  case  of  using  a  road  known 
by  the  plaintiff  to  be  dangerous.  The  evidence  shows  that  the 
plaintiff  did  not  know  of  the  stone  pile  till  suddenly  confronted 
with  the  obstacle  at  the  time,  of  the  accident.  The  question 
presented,  therefore,  is  whether  under  the  evidence  the  conduct 
of  the  plaintiff,  who  was  driving  the  horse,  was  such  as  to  make 
it  the  duty  of  the  court  to  declare  his  conduct  negligence  as 
matter  of  law,  or  whether  it  was  the  duty  of  the  court  to  sub- 
mit that  question  to  the  jury  under  proper  instructions.  Could 
the  court  declare  that  it  was  negligence  per  se  for  the  plaintiff 
to  drive  his  horse  at  a  trot  at  the  time  of  the  accident,  or  was 
it  for  the  jury  under  proper  instructions  to  determine  whether 
the  plaintiff's  conduct,  under  aU  the  circumstances,  wjis  that  of 
an  ordinarily  prudent  man,  and  that  he  exercised  ordinary  care  ? 

Suddenly,  in  the  darkness,  while  driving  his  horse  at  a  trot  on 
a  public  highway,  where  he  had  a  right  to  be,  he  was  confronted 
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with  a  pile  of  stone  along  the  road  extending  to  the  center 
thereof.  From  their  color  he  could  and  did  distinguish  them, 
and  in  guiding  his  horse  so  as  to  clear  them,  his  wagon  wheel 
struck  against  the  fire  plug  and  the  wagon  was  upset.  In  avoid- 
ing the  danger  on  the  left  hand  side  of  the  road,  he  encountered 
another  obstacle  upon  the  right.  The  water  plug  was  not  dan- 
gerous under  ordinary  conditions,  but  it  became  so  on  account 
of  the  narrowing  of  the  roadway  by  the  projecting  stone  pile. 
"  When  a  person  has  been  put  in  sudden  peril  by  the  negligent 
act  of  another  and,  in  an  instinctive  effort  to  escape  from  that 
peril,  falls  upon  another  peril,  it  is  immaterial  whether,  under 
different  circumstances,  he  might  and  ought  to  have  seen  and 
avoided  the  latter  danger : "  Vallo  v.  Express  Co.,  147  Pa.  404. 

Should  he  have  stopped  his  horse  when  he  first  saw  the  pile 
of  stones?  Was  he  negligent  in  trotting  his  horse  till  he  struck 
the  fire  plug?  Under  tlie  circumstances  of  the  case  these  were 
questions  for  the  jury  to  determine  and  not  for  the  court. 

"  If  a  man  has  got  himself,  without  negligence,  into  a  position 
of  danger,  he  is  not  responsible  if  he  makes  a  mistake  of  judg- 
ment in  getting  out.  A  man  placed  under  such  circumstances, 
if  he  uses  his  judgment  honestly,  is  not  responsible,  although 
he  might  have  done  better,  if  he  had  acted  differently : "  R.  R. 
Co.  V.  Werner,  89  Pa.  59. 

"  A  plaintiff  placed  in  sudden  peril  by  defendant's  negligence 
is  not  to  be  held  liable  for  a  mistake  of  judgment  in  not  using 
the  best  possible  means  of  escape  :  "  Baker  v.  North  East  Bor- 
ough, 151  Pa.  234. 

"  The  plaintiff,  while  driving  along  a  plank  road,  abreast  with 
another  wagon,  at  the  rate  of  about  twelve  miles  an  hour,  be- 
tween nine  and  ten  o'clock  on  a  dark  night,  was  injured  by  run- 
ning into  a  pile  of  stones  lying  in  the  track  of  the  road.  The 
stones  were  to  be  used  in  erecting  a  building  and  had  been  lying 
there  several  days ;  there  was  no  light  or  signal  to  warn  travel- 
ers. The  stones  were  about  a  quarter  of  a  mile  from  a  toll- 
house but  there  was  no  evidence  that  the  company's  officers  had 
actual  knowledge  of  their  being  there.  In  an  action  against  the 
plank  road  company  to  recover  damages,  the  court  entered  a 
nonsuit  on  the  grounds  that  there  was  no  evidence  of  negligence 
on  the  part  of  tiie  defendant  and  that  the  plaintiff  was  guilty  of 
contributory  negligence.     Held,  to  be  error.     The  questions  of 
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negligence  and  contributory  negligence  should  both  have  been 
submitted  to  the  jury." 

*'  To  drive  at  the  rate  of  twelve  or  fifteen  miles  an  hour  is  not 
negligence  per  se.  To  determine  whether  such  speed  is  within 
or  without  the  measure  of  reasonable  care,  the  width  of  the  road, 
its  condition,  the  number  of  persons  and  vehicles  thereon  at  the 
time,  and  all  other  circumstances  must  be  considered.  The 
road  may  be  inside  the  limits  of  a  city  corporation,  and  in  fact 
a  country  road.  It  may  be  known  as  a  much  used  thorough- 
fare, in  good  repair,  or  as  one  that  is  rough  and  perilous.  The 
degree  of  care  shifts  with  the  ever  shifting  circumstances,  and 
whether  driving  at  a  certain  rate  of  speed  is  negligence  can 
alone  be  determined  by  the  jury : "  Born  v.  Plank  Road  Co., 
101  Pa.  334.  '    • 

We  are  of  the  opinion  that  under  the  evidence  it  would  have 
been  error  to  instruct  the  jury  that  the  plaintiffs  were  guilty  of 
contributory  negligence  and  thei-efore  not  entitled  to  recover. 
It  was  emphatically  a  case  of  sudden  emergency,  where  in  at- 
tempting to  escape  one  danger  another  presented  itself  calling 
for  the  quick  exercise  of  judgment,  and  whether  Mr.  Hookey, 
in  driving  his  horse  on  the  occasion  exercised  the  ordinary  judg- 
ment of  a  prudent  man  confronted  with  a  danger  that  he  had 
no  right  to  expect,  or  whether  he  was  negligent,  was  for  the 
jury  to  decide.  To  declare  him  guilty  of  negligence  because  he 
drove  his  horse  at  a  trot  after  dark  or  even  at  a  gait  of  twelve 
miles  an  hour  would  be  error,  and  whether  he  brought  his  horse 
from  a  trot  to  a  walk  as  quickly  as  he  should  have  done  after 
he  first  saw  the  stone  pile,  was  properly  submitted  to  the  jury. 

In  Ginther  v.  The  Borough  of  Yorkville,  3  Pa.  Superior  Ct 
403,  in  an  opinion  by  our  Brother  Smith,  this  court  held  that 
"  a  mimicipality  is  not  liable  for  the  negligent  performance  of 
a  contract  by  an  independent  contractor  resulting  in  injur)"^  to 
the  property  of  a  citizen,  even  if  the  work  is  done  under  tlie 
direction  of  an  official  authorized  to  inspect  it,  who  is  vested  with 
all  power  necessary  to  secure  compliance  with  the  contract,  pay- 
ment being  conditioned  on  his  approval  of  the  work," 

Under  this  authority  the  very  important  question  is  presented 
in  this  case,  whether,  in  view  of  the  uncontradicted  testimony, 
the  appellant  was  liable  for  the  injury  sustained  by  the  appel- 
lees. 
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By  the  testimony  of  Mr.  Gamble,  the  contractor,  it  appears 
that  he  had  the  contract  for  excavation  and  building  the  retain- 
ing wall,  which  the  borough  awarded  to  him  as  the  lowest  bid- 
der ;  that  he  was  to  be  paid  for  the  work  and  material  a  stated 
price  per  perch ;  that  the  stones  were  hauled  and  placed  upon 
the  road  by  him  or  under  his  instructions  and  were  put  there 
by  him  in  carrying  out  the  contract;  that  he  completed  the 
work  in  pursuance  of  the  contract,  and  that  the  borough  never 
exercised  or  attempted  to  exercise  any  authority  over  liim  or  his 
employees  in  the  matter  of  carrying  out  the  contract,  except  to 
see  that  the  work  was  done  in  accordance  with  the  specifica- 
tions. 

The  testimony  was  not  questioned,  and  when  the  case  was 
submitted  it  stood  uncontradicted.  In  the  second  point  of  the 
defendant  the  court  was  asked  to  charge  the  jury  as  follows : 
"  That  the  uncontradicted  evidence  in  the  case  shows  that  the 
obstruction  in  the  road  consisted  of  certain  stones  which  drove 
the  plaintiffs  to  the  right,  as  they  complained,  which  were  placed 
there  by  a  contractor  who  had  an  independent  contract  to  con- 
Btruct  the  retaining  wall  at  the  place  of  the  accident ;  that  the 
said  contractor  was  doing  the  work  at  a  compensation  per  perch, 
finding  the  materials  and  doing  the  work ;  that  the  borough  had 
or  retained  no  supervision  over  the  work  of  its  management, 
and  under  this  condition  of  affairs  the  defendant  is  not  liable 
for  any  injury  the  plaintiffs  may  have  suffered."  The  court 
answered  "  This  point  is  refused." 

The  answer  of  the  court  was  of  vital  importance  to  the  de- 
fendant's case.  If  the  negligent  act  of  blocking  one  half  of  the 
roadway  with  stones,  and  leaving  them  without  a  light  or  other 
means  to  warn  travelers  at  night  of  the  danger,  was  the  work  of 
thia  contractor,  over  whose  acts  the  borough  retained  and  had 
no  control,  why  should  it  be  called  upon  to  answer  for  the  con- 
tractor's negligence  ?  The  question  was  not  called  to  the  at- 
tention of  the  jury  by  the  trial  judge  in  his  charge,  except  in 
his  unexplained  answer  to  the  point.  What  construction  the 
jury  placed  upon  the  answer  is  unknown.  If  he  meant  to  have 
them  understand  that  the  credibility  of  the  witness  was  for 
them  it  was  his  duty  to  so  instruct  them.  We  \mderstand  that 
he  meant  by  his  unqualified  answer  that,  although  it  is  true  and 
uncontradicted  that  Samuel  Gamble  had  an  independent  con- 
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tract  for  doing  the  work  by  the  perch,  did  the  work,  placed  the 
stones  in  the  road  which  caused  the  injury,  and,  although  tlie 
borough  had  and  retained  no  control  over  his  actions,  yet  as 
matter  of  law  the  borough  is  liable  for  the  injury.  With  this 
understanding,  which  is  a  fair  inference  to  be  drawn  from  the 
point  and  answer,  we  must  hold  it  to  be  error.  We  think  the 
importance  of  the  question  presented  demanded  more  explana- 
tion from  the  judge  to  the  jury  than  his  unexplained  answer 
afforded.  If  the  facts  were  found  as  stated  in  the  point,  the  law 
was  correctly  stated,  and  the  point  should  have  been  aflSrmed : 
Eby  V.  Lebanon  Co.,  166  Pa.  632 ;  Heidenwag  v.  Phila.,  168  Pa.  72. 
In  Thompson  on  Trials,  par.  1030,  it  is  said,  "When  the  facts 
are  undisputed  or  clear,  the  court  should  apply  the  law  and 
determine  the  case.  Thus  the  facts  being  conceded  whether  a 
given  act  is  within  the  scope  of  a  servant's  employment  has 
been  held  a  question  of  law  for  the  court"  In  Short  v.  Mes- 
senger, 126  Pa.  637,  it  appears  that  the  point  for  charge  was 
"  that  if  the  jury  believed  that  t^e  plaintiff  abandoned  the  job, 
the  defendant  was  justified  in  taking  off  the  timber,  and  would 
not  be  liable  in  damages  therefor."  The  court  refused  the  point 
without  explanation  and,  in  reversing  the  judgment,  the  chief  jus- 
tice said,  "  When  a  point  is  put  as  matter  of  law  and  it  is  re- 
fused by  the  trial  judge  without  the  reason  therefor  being  given, 
it  will  be  presumed  that  it  was  refused  because,  as  matter  of 
law,  it  was  not  good,  and  not  because  tliere  was  no  evidence  to 
support  it." 

The  burden  was  upon  the  plaintiff  to  prove  negligence  on  the 
part  of  the  defendant.  It  was  negligfence,  as  before  stated,  to 
leave  the  stone  piled  in  the  roadway  without  something  to  warn 
travelers  at  night  of  the  danger.  But  the  uncontradicted  testi- 
mony shows  that  they  were  placed  there  by  the  contractor. 

Id  a  long  line  of  cases  involving  the  question  of  negligence 
the  rule  is  established  in  Pennsylvania  that  where  the  facts  are 
imdisputed  it  is  the  duty  of  the  court  to  pass  upon  the  ques- 
tion of  the  defendant's  negligence.  There  is  not  a  scintilla  of 
evidence  to  rebut  the  plain  statement  of  the  contractor,  and  he 
who  caused  the  injury  should  be  held  liable  for  the  damages 
resulting  from  his  act;  for  which  he  alone,  according  to  his  own 
testimony,  was  responsible.     There  is  no  good  reason  why  the 
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appellant  should  be  made  to  respond  in  damages  for  the  negli- 
gent act  of  another  over  whom  it  had  no  control. 

It  may  be  said  that  this  is  an  obstruction  in  a  street,  and  a 
municipality  cannot  escape  liability  by  showing  that  the  obstruc- 
tion was  placed  there  by  an  independent  contractor.  It  is  said 
by  Elliott  in  his  work  on  Roads  and  Streets  at  page  467 :  **  If  a 
municipality  knowingly  permits  a  dangerous  excavation  to  neg- 
ligently remain  open  and  unguarded  so  as  to  constitute  a  defect 
in  the  street,  rendering  it  unsafe  for  travel,  the  municipality 
cannot  escape  liabUity  to  one  injured  thereby,  on  the  ground 
that  the  work  had  been  let  to  an  independent  contractor."  The 
learned  author  cites  numerous  authorities  in  support  of  the  text, 
but  cites  Painter  v.  The  Mayor,  46  Pa.  213,  as  holding  a  differ- 
ent doctrine.  The  rule  laid  down  by  Justice  Strong  in  Painter  ^ 
V.  The  Mayor,  etc.,  of  Pittsburg,  supra,  has  been  followed  by 
our  Supreme  Court  in  an  unbroken  line  of  decisions.  In  that 
case  the  excavation  had  been  made  in  the  street  by  one  who 
had  an  independent  contract  with  the  city  to  do  the  work,  and 
it  wap  held  that,  *'  a  municipal  corporation  is  not  responsible 
for  an  injury  occasioned  by  the  neglect  of  contractors  with  it, 
or  of  their  agents  and  servants ;  the  remedy  for  the  injury  is 
against  the  contractors  alone."  The  reason  for  the  rule  is  that 
the  principle  of  respondeat  superior  applies  to  the  contractor 
alone,  and  in  such  case  there  cannot  be  two  superiors  severally 
responsible.  To  the  same  effect  are  Reed  v.  Allegheny  City, 
79  Pa.  300,  Erie  v.  Caulkins,  85  Pa.  247,  Susquehanna  Depot 
V.  Simmons,  112  Pa.  384,  Improvement  Co.  v.  Rhoads,  116  Pa. 
377,  Trego  v.  Honeybrook  Boro.,  160  Pa.  76,  and  Eby  v.  Leba- 
non Co.,  166  Pa.  632.  In  the  above  cases  the  actions  were  for 
injuries  caused  by  obstructions  in  the  highway.  And  in  each 
case  it  was  held  that  if  the  obstruction  was  placed  in  the  high- 
way by  an  independent  contractor,  over  whom  the  municipality 
had  no  control,  no  action  could  be  maintained  against  the  latter. 
Notwithstanding  respectable  authorities  to  the  contrary  such 
are  the  decisions  of  our  Supreme  Court,  which  we  are  bound  to 
follow.  In  the  Borough  of  Susquehanna  Depot  v.  Simmons, 
supra,  it  is  held :  1.  **•  A  municipal  corporation,  granting  to  one 
a  license  for  a  purpose  proper  and  lawful,  in  this  case  to  lay 
and  provide  water  pipe  in  the  street,  is  not  liable  to  one  injured 
by  reason  of  the  misuse  or  abuse  of  that  license,  whether  the 
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Bame  be  by  an  independent  contractor  for  the  work  from  the 
licensee,  or  by  the  licensee  himself."  2.  "  That  the  street  com- 
missioner, or  other  authorities  of  the  municipality  had  knowl- 
edge, that  the  said  license  was  being  misused  or  abused  by  the 
independent  contractor  of  the  licensee  or  by  the  licensee  himself, 
in  that  the  excavations  for  water  pipes  in  the  streets  were  left  in 
an  unguarded  and  dangerous  condition,  will  not  render  the  mu- 
nicipality liable  for  damages  resulting  from  such  misuse  of  abuse 
of  the  license." 

In  Improvement  Co.  v.  Rhoads,  supra,  it  was  said  by  Mr.  Jus- 
tice Clabk  :  "  The  rule  that  in  actions  for  negligence  munici- 
pal corporations  may  in  certain  cases  cast  the  responsibility 
upon  an  independent  contractor  whose  negligence  caused  the 
injury  has  never  been  extended  to  corporations  for  profit." 

In  Trego  v.  Honeybrook  Borough,  supra,  it  is  said :  "  It  is  a 
mistake  to  assume,  as  appears  to  have  been  done  by  defendant 
in  this  case,  that  property  owners,  who — ^by  the  direction  of  the 
borough  authorities  and  in  obedience  to  the  requirements  of  an 
ordinance  for  that  purpose — are  engaged  in  paving  and  curbing 
the  sidewalk  in  front  of  their  respective  properties,  are  in  any 
proper  sense,  contractors  exercising  an  independent  employment 
over  which  said  authorities  have  no  control.  The  well-recognized 
principle  of  Painter  v.  Mayor,  46  Pa.  218,  Reed  v.  Allegheny 
City,  79  Pa.  800,  and  that  line  of  authorities,  has  no  application 
in  such  cases." 

The  burden  was  upon  the  defendant  to  estabUsh  the  fact  that 
the  injury  was  caused  by  the  act  of  an  independent  contractor, 
and  it  may  be  justly  claimed  that  the  credibility  of  the  defend- 
ant's witness  was  for  the  jury.  Therefore  this  case  must  go 
back  for  another  trial,  in  order  that  the  jury  may  be  fully 
instructed  on  this  important  question.  We  do  not  think  the 
unexplained  answer  to  the  point  a  sufficient  exposition  of  this 
important  feature  of  the  case. 

The  second  assignment  of  error  is  sustained,  the  third  is 
overruled,  the  judgment  is  reversed  and  a  venire  facias  de  novo 
awarded. 


Digitized  by  VjOOQIC 


BREWING  CO.  V,  BONISTALLI  &  BISL  415 

1897.]  Syllabus— Charge  of  Court. 


Straub  Brewing  Company  v.  Bonistalli  &  Bisi,  Appel- 
lants. 

Contract — Agency — Ratification. 

A  coDti*act  made  by  a  bookkeeper  as  agent  of  defendants  will  be  binding 
if  acted  upon  and  ratified  by  defendants. 

Charge  of  court — Adequacy. 

A  verdict  for  plaintiff  will  not  be  disturbed  where  the  entire  tenor  of  the 
charge  was  to  the  effect  that  the  burden  of  proof  was  on  the  plaintiff 
to  prove  the  disputed  part  of  the  conti^act ;  where  the  charge  of  the  court 
viewed  as  a  whole  was  as  favorable  to  the  defendants  as  they  were  entitled 
to  have  it  under  the  evidence ;  and  where  the  excerpts  which  form  the  as- 
signments of  eiTor,  even  when  read  apart  from  the  remainder  of  the  charge, 
show  a  due  regard  for  the  lights  of  the  defendants. 

Argued  May  7,  1897.  Appeal,  No.  8,  April  T.,  1897,  by 
defendants,  from  judgment  of  C.  P.  No.  1,  Allegheny  Co., 
Dec.  T.,  1894,  No.  506,  on  verdict  for  plaintiff.  Before 
Rice,  P.  J.,  Willard,  Wickham,  Beaveb,  Reedeb,  Orlady 
and  Smith,  JJ.    AfiSrmed. 

Assumpsit.    Before  Stowe,  P.  J. 

The  facts  sufficiently  appear  from  the  charge : 
These  cases  require  separate  consideration,  just  as  much  as 
though  they  were  tried  without  reference  to  one  another.  They 
all  depend,  however,  upon  the  one  main  matter.  There  is  noth- 
ing to  indicate  that  the  defendants  are  liable  to  the  plaintiff  in 
any  of  these  cases  except  as  it  is  based  upon  an  alleged  contract 
made  by  the  plaintiff  with  Mrs.  Bonistalli.  According  to  their 
testimony,  it  seems  it  was  made  when  she  was  bookkeeper  of 
one  of  these  firms,  and  not  a  partner.  The  contract  of  a  book- 
keeper cannot  bind  a  firm,  unless  it  is  made  with  the  knowledge 
and  consent  of  the  partnership,  or  having  been  made,  they  have 
knowledge  of  the  fact  and  act  upon  it.  Your  bookkeeper  may 
make  as  many  contracts  connected  with  your  business  as  he 
pleases,  and  you  are  not  bound  unless  you  have  knowledge  of 
the  fact  and  acquiesce  in  it.  He  has  no  business  to  do  it  unless 
you  give  him  instructions  or  authority  to  do  it,  but  if  without 
instructions  he  makes  a  contract  and  then  informs  you  of  it,  or 
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the  circumstances  indicate  to  the  jury,  when  it  conies  before  a 
jury,  that  you  had  knowledge  that  such  a  contract  had  been 
made  and  acted  upon  it,  that  would  be  sufficient  to  justify  the 
jury  in  finding  that  you  were  responsible  upon  such  a  contract 

Mrs.  Bonistalli  denies  that  she  ever  did  make  such  a  contract, 
from  first  to  last.  You  will  remember  she  was  the  bookkeeper 
for  the  first  of  these  firms,  continued  bookkeeper  for  the  sec* 
ond  firm,  and  then  became  a  partner  and  perhaps  bookkeeper;  at 
all  events,  a  partner  in  the  last  firm.  Of  course  an)rthing  she 
did  in  the  line  of  business  when  she  was  a  member  of  the  firm 
would  bind  her  firm,  but  it  would  not  have  any  bearing  upon 
what  was  done  before.  [In  other  words,  any  contract  she  had 
made  when  she  was  not  a  member  of  the  firm  would  not  bind 
the  other  firm  of  which  she  was  bookkeeper,  unless  the  evidence 
showed  reasonably  and  fairly  that  the  members  of  the  firm  knew 
and  acquiesced  and  acted  upon  the  contract  that  she  had  made, 
in  the  absence  of  evidence  that  she  was  authorized  to  make  it 
in  the  first  place,  of  which  there  is  not  a  particle  in  this  case. 
The  evidence  in  this  case  is  of  such  a  character  that  I  cannot 
myself  undertake  to  say,  as  a  matter  of  law,  that  you  should 
not  find  a  verdict  against  any  of  the  defendants.  That  is  for 
you  to  say.]  [1]  Certainly  the  testimony  is  very  vague,  apart 
from  the  contract  itself,  very  vague  as  to  anything  that  would 
create  a  liability  upon  the  part  of  these  defendants. 

[There  is  evidence  to  show — which  of  itself  would  amount  to 
nothing,  unless  there  was  a  contract  express  or  implied,  made 
or  acted  upon — that  the  plaintiff  demanded  of  the  defendants, 
from  time  to  time,  an  account  of  their  kegs  or  packages],  [2] 
and  demanded  their  return,  perhaps  intimating  directly  or  indi- 
rectly tliat  the  defendants  were  responsible  for  them.  That 
would  amount  to  nothing  of  itself.  Because  I  make  a  claim 
against  you  is  no  evidence  that  I  have  one,  except  as  you  may 
act  upon  that,  or  your  conduct  at  the  time  I  make  the  demand 
may  indicate  that  you  acquiesce  in  it  or  recognize  the  fact  that 
the  contract  was  as  I  claim  it  to  be.  I  might  go  to  any  gentle- 
man upon  the  street  and  say  I  wanted  him  to  pay  the  thousand 
dollars  he  owed  me,  although  I  may  never  have  seen  the  man 
before.  That  would  be  no  evidence  that  he  owed  me  the  money, 
but  if  he  would  hesitate  and  say,  I  will  see  you  again,  or  we 
will  settle  that  hereafter,  or  do  some  act  indicating  that  he  ac« 
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quiesced  in  my  suggestion,  it  would  be  a  matter  for  the  juiy  to 
consider,  if  it  came  before  a  jury. 

Upon  these  matters,  as  I  said  before,  if  you  believe  that  Mrs. 
Bonistalli  did  not  make  this  contract,  then  your  verdict  should 
be  for  the  defendants  clear  through,  because  if  this  contract 
was  not  made  by  somebody— -and  she  is  the  only  one  that  is 
alleged  to  have  made  it — the  plaintiff  has  no  claim  whatever. 
There  is  nothing  to  indicate  that  outside  of  this  contract  the 
defendants  were  responsible  for  these  packages.  It  is  true  they 
got  them ;  they  could  not  get  the  beer  very  well  without  its  be- 
ing in  a  package ;  but  where  a  man  buys  an  article  the  pre- 
sumption is  the  package  is  his.  These  witnesses  are  very  clear 
that  it  was  not  understood  that  the  packages  were  to  be  the 
property  of  the  purchaser,  but  were  to  be  returned.  But  if 
there  was  no  contract  as  to  who  was  to  return  them,  the  parties 
who  sold  the  beer  to  these  defendants  would  have  to  look  out 
for  the  packages  themselves.  If  the  defendants  saw  fit  to  inter- 
est themselves  and  return  them,  that  was  a  voluntary  act  upon 
their  part,  and  if  they  did  not  do  it  they  would  not  be  respon- 
sible. 

There  is,  however,  another  element  in  these  cases  that  would 
make  whichever  of  these  firms  existed  at  the  time  the  particu- 
lar act  was  done,  responsible,  to  say  the  least  of  it,  for  the  pack- 
ages that  were  used  in  the  way  claimed.  [There  is  evidence, 
whether  you  believe  it  or  not,  that  many  of  these  packages 
were  burned  and  destroyed.]  [8]  Now,  it  is  clear  that  they  did 
not  belong  to  the  defendants ;  the  evidence  is  clear  throughout 
that  the  defendants  did  not  own  these  packages,  whether  they 
were  bound  to  return  them  or  not.  They  would  only  be  bound 
to  return  them  by  reason  of  a  contract,  but  whether  there  was 
a  contract  or  not,  if  they  undertook  to  destroy  the  property  of 
the  plaintiff,  and  burned  it  up,  they  would  be  liable  to  the  ex- 
tent that  they  did  that.  It  was  the  plaintiff's  property,  and  if 
the  defendants  used  it,  or  their  agents,  with  their  authority  or 
consent,  to  put  pickles  in,  or  burned  it,  whatever  was  destroyed 
or  used  in  that  way,  they  would  to  that  extent  be  responsible 
for,  but  not  beyond  that  unless  there  was  a  contract. 

I  do  not  see  that  I  can  say  very  much  more.  There  are 
claims  against  three  firms,  one  against  Frank  Bonistalli  and 
Ernest  Bisi,  commencing  on  May  2,1892,  and  ending  August 
Vol.  V— 27 
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19, 1892 ;  one  against  Ernest  Bisi,  commencing  August  25, 

1892,  and  terminating  May  1, 1893 ;  and  one  against  Mrs.  Bon- 
istalli  and  Bisi,  commencing  May  1, 1893,  and  ending  June  1, 

1893.  If  you  find  a  verdict  for  the  plaintiff  in  any  of  these 
cases  you  will  have  to  try  and  discriminate  how  many  of  these 
packages  were  lost  or  not  returned  during  the  existence  of  each 
particular  partnership.  You  cannot  take  the  whole  number  of 
packages,  in  this  view  of  the  case,  supposing  some  of  these  de- 
fendants are  responsible  for  it,  and  divide  by  three.  Nor  can 
you  take  the  plaintiff's  claim  as  evidence  of  the  amount  that 
was  failed  to  be  returned  from  time  to  time,  unless  the  evidence 
justifies  you  in  doing  it ;  and  the  evidence  upon  that  matter  is 
extremely  vague  and  \incertain.  If  you  believe  there  was  a 
contract  to  pay  for  these  packages  for  which  each  of  these  firms 
was  responsible,  then,  of  course,  when  the  beer  was  delivered 
the  parties  would  have  a  reasonable  time  to  dispose  of  the  beer, 
and  it  would  be  their  duty  to  return  the  package.  As  to  that, 
it  would  be  a  reasonable  time,  and  the  defendants  in  that  case 
would  be  prima  facie  liable  for  every  package  they  got.  Then 
it  would  devolve  upon  them  to  satisfy  you  how  many  had  been 
returned,  but  as  the  plaintiff  has  undertaken  to  go  into  evi- 
dence showing  how  many  were  returned  and  how  many  were 
not  returned,  and  how  many  were  probably  left  in  the  hands  of 
the  parties,  [it  is  for  you  to  say  as  best  you  can  under  this,  to 
my  mind,  very  uncertain  testimony,  how  many  packages  Bon- 
istalli  &  Bisi  got  and  did  not  return,  how  many  E.  Bisi  got  and 
did  not  return,  and  how  many  E.  Bonistalli  &  Bisi  got  and  did 
not  return].  [4] 

Unless  the  jury  can  come  to  a  reasonably  satisfactory  conclu- 
sion as  to  how  much  was  failed  to  be  returned  by  each  of  these 
particular  partnerships,  they  are  in  duty  bound  to  find  a  verdict 
in  each  particular  case  for  the  defendant,  because  of  a  failure 
to  satisfy  the  jury  fairly  and  reasonably  as  to  the  amounts  each 
of  these  defendants  was  responsible  for,  assuming  they  were  re- 
sponsible for  anything.  As  I  said  before,  if  you  believe  Mrs. 
Bonistalli,  the  plaintiff  has  no  right  to  recover  in  any  of  these 
cases.  [If  you  believe  plaintiff's  testimony,  then  you  are  to 
consider  how  far  each  of  these  firms,  succeeding  one  another  as 
they  did,  had  knowledge  of  and  acted  upon  the  arrangement 
she  is  said  to  have  made.     According  to  that  view  of  the  case, 


Digitized  by  VjOOQIC 


BREWING  CO.  V.  BONISTALTJ  <&  BIST.  419 

1897.]  Charge  of  Court. 

if  they  knew  it  and  bought  this  beer  with  that  understanding, 
whether  Mrs.  Bonistalli  made  the  contract  without  their  know- 
ledge or  with  it,  if  they  understood  after  it  was  made  that  that 
was  the  arrangement,  and  they  bought  beer  in  reference  to  that 
arrangement,  they  were  bound  to  return  the  packages.]  [5]  If 
they  failed  to  return  them  they  are  now  bound  to  pay  for  the 
value  of  those  packages  which  were  received  and  ought  to  have 
been  returned. 

Of  course  a  reasonable  time  should  be  allowed  before  inter- 
est should  run,  but  after  three  or  four  months,  at  the  outside, 
the  probabilities  are  that  they  would  be  entitled  to  interest. 
All  we  can  say  is  that  they  would  be  entitled  to  interest  upon 
the  value  of  those  articles  after  the  expiration  of  a  reasonable 
time,  particularly  after  notice  had  been  given  to  return  them, 
if  a  reasonable  time  had  been  allowed  to  do  so  under  that  view 
of  the  transaction.  Of  course  these  defendants  got  a  lot  of  beer 
and  sent  it  to  Rochester,  Altoona  and  other  places.  They  had 
to  send  it  in  the  packages  in  which  it  was  received,  and  a  rea- 
sonable time  should  be  allowed  those  parties  to  dispose  of  the 
beer,  if  that  was  the  custom,  and  I  suppose  it  would  be,  unless 
they  were  engaged  in  the  bottling  business.  They  could  not 
get  a  number  of  kegs  of  beer  and  return  them  tomorrow ;  they 
probably  could  within  a  month  or  two.  If  the  jury  come  to  the 
question  of  interest,  they  should  allow  a  reasonable  time  before 
they  add  interest  to  plaLntifTs  claim,  if  they  see  fit  to  add  inter- 
est at  all,  which  is  a  matter  for  their  consideration  under  all  the 
evidence,  as  to  whether  they  think  the  plaintiff  is  entitled  to 
recover. 

As  I  said  before,  the  burden  of  proof  is  upon  the  plaintiff  to 
make  out  his  claim.  This  matter  was  very  carelessly  done  if  it 
was  done  as  claimed  by  the  plaintiff.  If  the  defendants  are 
liable,  it  was  still  more  carelessly  done  on  their  part.  They 
do  not  seem  to  have  kept  any  account..  They  do  not  seem, 
by  their  own  admission,  to  have  paid  any  particular  atten- 
tion to  it.  They  did  make  an  effort  to  return  some  of  these 
packages,  but  the  whole  thing,  from  first  to  last,  does  not  ap- 
pear to  be  consistent  with  an  ordinarily  reasonably  strict  busi- 
ness proceeding.  The  case  is  for  you ;  it  is  one  of  those  mat- 
ters that  is  for  the  jury,  and  the  law  is  simply  as  as  I  have  stated. 
[If  that  contract  was  made,  then  the  defendants  are  liable,  each 
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of  these  separate  firms  so  far  as  they  had  knowledge  and 
acted  upon  the  contract  as  made.]  [6]  If  it  was  not  made,  as 
the  defendants  say  it  was  not,  then  the  plaintiff  has  no  claim 
whatever ;  they  have  failed  to  look  after  their  packages,  which 
was  their  own  business,  and  they  cannot  hold  the  defendants 
responsible  for  it. 

Verdict  and  judgment  for  plaintiff  for  $869.87  J.  Defendants 
appealed. 

Errors  assigned  were  (1-6)  portions  of  the  judge's  charge, 
reciting  same. 

A.  Israel^  of  Cohen  ^  Israel^  for  appellants. 

E.  G.  Ferguson^  with  liim  J".  S.  Ferguson^  for  appellee. 

Opinion  by  Smith,  J.,  July  23, 1897 : 

Frank  Bomstalli  and  Ernest  Bisi  trading  under  the  firm 
name  of  Bonistalli  and  Bisi  were  engaged  in  the  liquor  business 
in  the  city  of  Pittsburg  from  May  2, 1892,  until  August  19, 
1892.  The  partnership  was  then  dissolved  and  Bisi  having 
acquired  the  interest  of  Bonistalli,  continued  the  business  in  his 
own  name  until  May  1, 1893.  The  Straub  Brewing  Co.  sup- 
plied a  large  quantity  of  beer  to  Bonistalli  &  Bisi  and  to  Ernest 
Bisi  during  the  periods  mentioned,  under  a  contract  made 
between  Herman  Straub  on  behalf  of  the  brewing  company  and 
Mrs.  Bonistalli  wife  of  Frank  on  behalf  of  Bonistalli  and  Bisi, 
she  being  then  in  the  employ  of  the  firm  as  bookkeeper.  Straub 
contended  that  it  was  then  agreed,  as  part  of  the  contract  for  the 
sale  of  beer,  that  the  firm  would  return  the  empty  kegs  or  pay 
their  value  to  the  brewing  company,  and  that  tliis  agreement 
was  continued  with  Bisi  during  the  time  he  carried  on  the  busi- 
ness for  himself.  Mrs.  Bonistalli  denied  that  there  was  any 
agreement  for  the  return  of  the  kegs  or  to  pay  for  those  not 
returned.  The  brewing  company,  claiming  that  a  large  number 
of  kegs  which  had  been  delivered  to  the  firm,  and  also  to  Bisi, 
had  not  been  returned,  brought  separate  actions  to  recover  their 
value,  and  by  agreement  these  suits  were  tried  together.  The 
evidence  showed  the  delivery  of  a  large  number  of  kegs  to  both 
of  the  defendants,  and  the  brewing  company's  books  showed 
that  some  were  returned.     There  was  also  testimony  showing 
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that  the  defendants  used  empty  kegs  of  the  brewing  company 
in  their  macaroni  business,  and  that  many  had  been  burned  by 
them.  The  kegs  were  shown  to  be  worth  from  f  1.25  to  $1.50 
each,  about  equal  to  the  cost  of  the  beer  they  contained.  The 
court  charged  the  jury  that :  "  The  contract  of  a  bookkeeper  can- 
not bind  a  firm,  unless  it  is  made  with  the  knowledge  and  con- 
sent of  the  partnership,  or,  having  been  made,  they  have 
knowledge  of  the  fact  and  act  upon  it."  And  the  jury  wei'e 
further  instnicted,  in  substance  that,  in  order  to  recover,  the 
plaintiff  must  show  that  the  agreement  under  which  the  parties 
dealt  bound  the  defendants  to  return  or  pay  for  the  empty  kegs, 
and  that  the  defendants  knew  this  and  had  accepted  and  ratified 
it  as  part  of  their  undertaking.  The  entire  tenor  of  the  charge 
was  to  the  effect  that  the  burden  of  proof  was  on  the  plaintiff 
to  prove  the  disputed  part  of  the  contract,  its  breach,  and  the 
number  and  value  of  the  kegs  which  each  defendant  had  failed 
to  return.  The  jury  were  told  that  "  the  testimony  is  very 
vague,  apart  from  the  contract  itself,  very  vague  as  to  anything 
that  would  create  a  liability  upon  the  part  of  these  defendants." 
Viewed  as  a  whole  the  charge  of  the  court  was  certainly  as  fa- 
vorable to  the  defendants  as  they  were  entitled  to  have  it  under 
the  evidence.  The  excerpts  from  it  which  form  the  six  assign- 
ments of  error,  even  when  read  apart  from  the  remainder  of  the 
charge,  show  a  due  regard  for  the  rights  of  the  defendants. 
Considered  separately,  these  excerpts  disclose  nothing  to  war- 
rant their  selection  as  subjects  for  assignments  of  error,  and  the 
judgment  might  well  be  aflSrmed  for  the  reason  that  the  assign- 
ments on  their  face  show  no  cause  for  complaint.  When  read 
in  their  proper  connections  they  serve  to  complete  a  charge  of 
which  the  appellants  ought  not  to  complain.  The  case  pre- 
sented questions  of  fact  only  and  these  were  determined  by  the 
jury  under  adequate  instructions,  without  requests  from  either 
party.  The  evidence  w£is  sufficient  to  justify  the  jury  in  find- 
ing that  the  conti-act  was  made  as  alleged  by  the  brewing  com- 
pany and  had  been  ratified  and  acted  upon  by  the  defendants. 
Further  discussion  by  this  court  is  unnecessary. 

The  assignments  of  error  are  overruled  and  the  judgment  is 
affirmed* 
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Straub  Brewing  Co.  v.  Ernest  Bisi,  Appellant. 

Argued  May  7, 1897.  Appeal,  No.  9,  April  Term,  1897,  by 
defendant,  from  judgment  of  C.  P.  No.  1,  Allegheny  County, 
December  T.,  1894,  No.  508,  on  verdict  for  plaintiff.  Before 
Rice,  P.  J.,  Willard,  Wickham,  Beaveb,  Rebder,  Obladt 
and  Smith,  J  J.    Afi&rmed. 

Verdict  and  judgment  for  plaintiff  for  $828.50.  Defendant 
appealed. 

Opinion  by  Smith,  J.,  July  23, 1897 : 

This  case  arose  out  of  the  same  facts,  substantially,  as  those 
in  the  appeal  of  Bonistalli  and  Bisi,  just  decided,  and  was  tried 
in  the  court  below  and  argued  here  with  that  case.  For  the  rea- 
sons given  in  the  opinion  there  filed  the  judgment  in  this  case 
is  affirmed. 


Jarecki  Manufacturing  Company,  Limited,  Appellant,  v. 
Hart  Brothers  and  John  R.  Hart. 

AUachmeni  execution— Standing  of  creditor. 

An  attaching  creditor  necessarily  claims  through  his  debtor,  and  can 
acquire  no  gi'eater  right  than  was  vested  in  the  latter  at  the  time  the  writ 
was  served  upon  the  garnishee. 

Valid  assignment— AppecUs — Attachment— Notice. 

A  valid  assignment  of  a  fund  cannot  be  set  aside  by  attachment  proceed- 
ings subsequently  instituted  in  favor  of  a  third  party,  and  the  omission  of 
notice  to  the  garnishee  cannot  avail  an  attaching  creditor  who  pui*sues  his 
legal  remedy  irrespective  of  contractual  changes. 

Argued  April  27, 1897.  Appeal,  No.  132,  April  T.,  1897,  by 
plaintiff,  from  judgment  of  C.  P.  No.  8,  Allegheny  Co.,  Nov.  T., 
1892,  No.  470,  on  verdict  for  plaintiff.  Before  Rice,  P.  J.,  Wiir 
LABD,  WiCKHAM,  Beaver,  Rbedeb,  Orlady  and  Smitu,  J  J. 
Affirmed. 

Attachment  execution.    Before  McClung,  J. 

The  jury  found  a  verdict  for  the  plaintiff  on  an  issue  awarded 
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between  the  Oil  Well  Supply  Co.  as  plaintiff  and  the  Jarecki 
Manufacturing  Co.,  Ltd.,  as  defendant,  to  answer  this  question, 
to  wit :  "  Was  the  fund  of  $662.12  in  the  hand  of  the  garnishees, 
the  Philadelphia  Company,  duly  assigned  by  the  defendants  to 
said  Oil  Well  Supply  Company  before  the  service  of  the  attach- 
ment herein,  so  that  said  Oil  Well  Supply  Company  ought  to 
be  prefeiTcd  to  said  attachment  creditor,  in  the  distribution  of 
said  money  ?  " 

Verdict  and  judgment  for  plaintiff  subject  to  the  decision  of 
the  court  on  the  question  of  law  reserved.  Judgment  was  sub- 
sequently entered  by  the  court  in  favor  of  the  plaintiff  on  the 
question  of  law  reserved,  whether  or  not  the  plaintiff,  having  a 
valid  assignment  of  this  claim,  its  rights  are  affected  as  between 
it  and  an  attaching  creditor  by  the  failure  to  give  notice  prior 
to  the  service  of  the  attachment.     Defendant  appealed. 

Errors  assigned  among  others  were  (1)  In  entering  judgment 
in  favor  of  plaintiff  on  the  question  of  law  reserved.  (3)  In 
charging  the  jury  as  follows :  "  I  have  no  doubt  whatever  upon 
the  question  of  law.  ...  I  instruct  you  pro  forma  that  notice 
was  not  necessary ;  that  the  attaching  creditor  simply  stands  in 
the  shoes  of  the  debtor,  that  is,  of  Hart  &  Co.,  and  that  an 
assignment  which  was  good  between  Hart  &  Co.  and  the  Oil 
Well  Supply  Company,  would  be  good  as  against  this  attach- 
ment, without  notice." 

A.  Leo,  Weily  with  him  Charles  M.  Thorp^  for  appellant. — The 
rule  requiring  a  change  of  possession  in  case  of  a  transfer  of 
chattels  is  well  stated  in  Buckley  v.  Duff,  114  Pa.  596. 

The  relations  between  an  attaching  creditor  and  the  garnishee 
are  well  stated  in  the  case  of  Roig  v.  Tim,  103  Pa.  115. 

This  shows  clearly  what  we  are  contending  for,  namely  that 
what  is  meant  by  saying  that  the  attaching  creditor  stands  in 
the  shoes  of  his  debtor,  is  that  the  garnishee  may  make  the 
same  defense  against  him  that  could  be  made  against  the  debtor. 
In  other  words,  the  rule  is  one  of  protection  to  the  garnishee. 
The  same  principle  has  been  laid  down  in  Patten  v.  Wilson,  34 
Pa.  299 ;  Myers  v.  Baltzell,  37  Pa.  491 ;  Norcross  v.  Benton,  88 
Pa.  217. 

Among  the  cases  directly  in  point  with  the  present  cases  are 
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Clodfelter  v.  Cox,  1  Sneed  (Tenn.),  830,  Vanbuskirk  v.  Ins. 
Co.,  14  Conn.  140,  and  Shipman  v.  ^tna  Ins.  Co.,  29  Conn.  246. 
The  service  of  an  attachment  execution  has  the  eflFect  of  an 
equitable  assignment  of  the  thing  attached :  Roig  v.  Tim,  103 
Pa.  114;  Lumber  &  Mfg.  Co.  v.  Marsh,  91  Pa.  96. 

JB.  J.  JarretU  with  him  James  (7.  Boice^  for  appellee. — An 
equitable  assignment  in  Patten  v.  Wilson,  34  Pa.  299,  was  held 
to  be  good  against  an  attaching  creditor,  though  no  notice  to 
the  debtor  was  alleged,  and  the  equitable  assignment  was  of  a 
debt  of  such  a  nature  that  it  is  not  probable  that  any  such  notice 
was  given.  See  also  Pellman  v.  Hart,  1  Pa.  263 ;  Noble  v.  Oil 
Co.,  79  Pa.  354. 

A  chose  in  action  equitably  assigned  is  not  subject  to  attach- 
ment as  the  property  of  the  assignor :  Canal  Co.  v.  Ins.  Co.,  2 
Phila.  354. 

An  order  upon  a  trustee  in  favor  of  a  third  party  operates  as 
an  equitable  assignment,  immediately  upon  delivery,  and  this 
though  the  trustee  receive  notice  as  garnishee  in  attachment 
before  receiving  the  order :  Soley's  Estate,  15  W.  N.  C.  351. 

By  the  attachment  the  attaching  creditors  are  placed  in  the 
position  of  the  debtor,  and  acquire  the  rights  of  the  debtor 
against  the  garnishee,  and  they  can  assert  no  higher  or  other 
rights  than  his :  Lane's  Appeal,  105  Pa.  49 ;  Fessler  v.  ElUs, 
40  Pa.  248 ;  Smith  v.  Brooke,  49  Pa.  147. 

In  Finney's  Appeal,  59  Pa.  398,  and  in  Pipe  Co.  v.  Kitchen- 
man,  108  Pa.  630,  the  same  rule  was  held  as  to  attachments  of 
stock  after  assignment,  and  before  notice  of  transfer  on  the  stock 
books. 

Opinion  by  Smith,  J.,  July  23, 1897 : 

The  appellant  issued  an  attachment  execution  on  a  judgment 
against  Hart  Brothers  and  John  R.  Hart,  and  attached  moneys 
in  the  possession  of  the  Philadelphia  Company,  as  garnishee. 
This  money  was  claimed  by  the  Oil  Well  Supply  Company  under 
an  assignment  by  the  defendants  in  the  judgment,  whereupon  a 
feigded  issue  was  formed  to  determine  the  question  :  "  Was  the 
fund  in  the  hands  of  the  garnishee  duly  assigned  to  the  Oil  Well 
Supply  Co.  by  the  defendants  before  service  of  the  attachment 
herein,  so  that  the  said  Oil  Well  Supply  Co.  ought  to  be  pre* 
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ferred  to  said  attachment  creditor,  in  the  distribution  of  said 
money  ?  "  The  jury  rendered  a  verdict  in  favor  of  the  plaintiff 
subject  to  a  question  of  law  reserved  at  the  appellant's  request, 
to  wit :  "  Whether  or  not,  the  plaintiff,  having  a  valid  assign- 
ment of  this  claim,  its  rights  are  affected  as  between  it  and  an 
attaching  creditor,  by  the  failure  to  give  notice  prior  to  the  ser- 
vice of  the  attachment."  No  objection  was  made  to  the  form  of 
the  issue  or  of  the  reserved  question ;  and  the  assignment  in 
good  faith  before  the  service  of  the  attachment,  was  settled  by 
the  verdict  of  the  jury.  Under  these  circumstances  there  would 
seem  to  be  no  doubt  about  the  correctness  of  the  judgment 
entered,  on  principle  and  authority. 

An  attaching  creditor  necessarily  claims  through  his  debtor 
and  can  acquire  no  greater  right  than  was  vested  in  the  latter  at 
the  time  the  writ  was  served  upon  the  garnishee :  Reed  v.  Pen- 
rose, 2  Grant,  472  ;  Patten  v.  Wilson,  34  Pa,  299.  This  prin- 
ciple is  not,  as  contended,  limited  in  its  purpose  and  application 
to  the  garnishee  and  for  his  protection  only.  It  extends  to  the 
rights  of  all  persons  interested  in  the  fund  at  the  time  the 
attaching  creditor  seeks  to  appropriate  it,  whether  as  joint  own- 
ers, copartners,  or  assignees  of  the  defendant  debtor ;  and  the 
attaching  creditor's  right  is  subordinate  to  all  bona  fide  claims 
existing  before  the  writ  is  served.  He  is  permitted  to  attach 
and  take  what  may  be  due  to  his  debtor,  but  he  cannot  by  this 
proceeding  affect  the  rights  of  other  persons  which  had  vested 
before  the  attachment  became  operative.  A  valid  assignment 
of  a  fund  cannot  be  set  aside  by  attachment  proceedings  subse- 
quently instituted  in  favor  of  a  third  party.  And  while  want 
of  notice  of  an  assignment  would  subject  the  assignee  to  all  the 
equities  of  the  garnishee,  should  any  exist,  arising  from  a  failure 
to  give  notice,  the  omission  of  notice  cannot  avail  an  attaching 
creditor,  who  pursues  his  legal  remedy  irrespective  of  contract- 
ual changes  ;  no  more  than  notice  of  an  assignment,  fraudulent 
as  to  creditors,  would  defeat  attachment  proceedings.  The 
rights  of  contending  claimants  are  based  upon  the  more  substan- 
tial fact  of  a  bona  fide  assignment  of  the  fund  for  a  valuable 
consideration  before  the  service  of  the  writ  on  the  garnishee. 
K  such  a  transfer  be  made  neither  notice  nor  the  want  of  it 
can  aid  the  attaching  creditor :  Pellman  v.  Hart,  1  Pa.  263 ; 
Noble  V.  Thompson  OU  Co.,  79  Pa.  364. 
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The  effort  of  the  appellant's  counsel  to  bring  this  case  within 
the  rule  which  avoids  private  sales  of  chattels  without  a  trans- 
fer of  possession  or  other  act  equivalent  thereto,  when  assailed 
by  execution  creditors,  is  ingenious  but  not  convincing.  Own- 
ership of  choses  in  action  does  not  involve  an  open  visible  pos- 
session which  may  mislead  others  into  giving  credit  on  the  faith 
of  it,  as  in  the  case  of  chattels,  and  therefore  the  reason  for  the 
rule  invoked  does  not  exist  with  regard  to  choses  in  action. 
The  assignment  of  a  claim  against  a  third  person  is  more  anal- 
ogous to  the  sale  of  chattels  while  in  the  possession  of  a  bailee, 
and  it  has  been  uniformly  held  that  in  such  cases  no  actual  de- 
livery or  further  change  of  possession  is  necessary  in  order  to 
pass  the  title  against  creditor :  Linton  v.  Butz,  7  Pa.  89 ;  Caul- 
field  V.  Van  Brunt,  173  Pa.  428.  We  are  not  called  upon  to  con- 
sider the  question,  of  fraud  in  fact  which  has  been  argued  at 
considerable  length  by  the  appellant's  counsel ;  it  is  not  a  part 
of  the  reserved  point,  and  furthermore,  that  question  was  set- 
tled by  the  verdict  and  thus  eliminated  from  the  case. 

Finding  no  error  in  the  record  the  assignments  are  overruled 
and  the  judgment  is  a&med. 


Robert  Hogg,  Jr.,  Appellant,  v.  William  Bailey  and  Tay- 
lor Hoffman. 

Ancient  deeds  and  grania^Consirtiolion — Usage. 

Ancient  words,  gi*ants,  deeds  and  chartei*s  will  be  interpreted  by  usage. 

However  general  the  words  of  an  ancient  grant  may  be,  it  is  to  be  con- 
strued by  evidence  of  tlie  manner  in  which  the  thing  gi'anted  has  always 
been  possessed  and  used ;  for  so  the  parties  thereto  must  be  supposed  to 
have  intended. 

Indefinite  easement— Evidence  of  exhalation — Acts  of  originai  parlies. 
Where  there  has  been  a  grant  in  general  terms  to  erect  a  dam  and  back 
up  waters  on  gi'antor^s  land  as  much  as  the  grantee  ma}*^  think  necessary, 
and  where  the  election  has  been  made  and  the  location  and  height  of  the 
dam  determined  at  the  time  so  as  to  fix  the  back  flow  of  the  water  to  the 
extreme  limit  and  to  a  definite  point  immediately  after  the  execution  of 
the  grant,  and  uninten*uptedly  continued  for  fifty  years  it  mu»t  be  held  as 
a  matter  of  law  that  the  right  or  privilege  under  the  grant  is  exhausted 
by  these  acts  of  the  parties  as  the  best  evidence  of  their  intention. 
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Argued  May  10,  1897.  Appeal,  No.  89,  April  Term,  1897, 
by  plaintiff,  from  judgment  of  C.  P.  Butler  Co.,  Sept.  T.,  1895, 
No.  51,  on  verdict  for  defendant.  Before  RiC£,  P.  J.,  Willabd, 
WiGKHAH,  Beaver,  Reedeb  and  Oblady,  JJ.    Reversed. 

Trespass  for  damages  I'esulting  from  raising  of  a  mill  dam. 

Before  Greeb,  P.  J. 
The  facts  sufficiently  appear  in  the  opinion  of  the  court 
Verdict  and  judgment  for  defendants  for  costs.     Plaintiff 

appealed.  • 

Errors  assigned  among  others  were :  (8)  In  refusing  plain- 
tiffs third  point,  which  point  and  answer  are  as  follows :  "  3.  The 
agreement  offered  in  evidence  on  part  of  the  defendants  con- 
templated but  one  fixing  of  the  height  and  one  election  only, 
and  Floyd  having  built  a  dam  fifty  years  prior  to  the  bringing 
of  this  suit,  he  exercised  his  judgment,  made  his  election  and 
exhausted  the  grant,  and  the  defendants  (successors  in  title  to 
Floyd)  could  not  raise  the  dam  in  1894  so  as  to  flow  more 
of  the  grantor's  land.  Answer:  Refused.  (4)  In  refusing 
plaintiff's  fourth  point,  which  point  and  answer  are  as  follows  : 
"4.  Robert  Hogg,  Sr.,  and  Thomas  Floyd,  at  the  time  the  con- 
tract dated  April  12, 1887,  was  made,  contracted  for  the  height 
that  was  to  be  given  to  the  dam  which  was  then  in  contemplation, 
and  not  for  any  height  that  might  be  desired  in  any  undefined 
future  time,  and  the  price  was  set  according  to  the  value  of  the 
land  then,  and  not  what  it  might  be  in  1894.  Answer :  Refused." 
(5)  In  refusing  plaintiff's  fifth  point,  which  point  and  answer 
are  as  follows :  "  5.  The  agreement  offered  in  evidence  between 
Floyd  and  Hogg,  Sr.,  did  not  mean  that  Thomas  Floyd,  or 
those  holding  under  him,  could  increase  the  height  of  the  dam 
beyond  what  it  stood  at  for  twenty-five  years  prior  to  the  bring- 
ing of  this  suit.  Answer :  Refused."  (14)  In  affirming  de- 
fendants' sixth  point,  which  point  and  answer  are  as  follows  : 
"  6.  Under  the  pleadings  and  evidence  in  this  case,  the  veidict 
should  be  for  the  defendants.    Answer :  Affirmed." 

Lev.  McQuistion  of  McQuistion  ^  Vanderlin^  for  appellant. — 
The  privilege  of  backing  water  on  Hogg's  land  as  much  as  the 
said  Floyd  may  think  necessary  by  a  dam  on  said  James  Bovard 
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place,  meant  the  construction  of  the  dam  in  1837  of  such  height 
as  would  be  then  reasonably  necessary  to  operate  Floyd's  mill : 
Goodrich  v.  Israel,  67  Mass.  615;  70  Mass.  379;  Lau  v.  Mumma, 
48  Pa.  267 ;  Mertz  v.  Dorney,  25  Pa.  519 ;  Keller  v.  Stoltz,  71 
Pa-  856. 

J,  M.  Thomp9on^  of  Thompson  ^  Son^  with  him  Ralston  ^ 
Qreer^  for  appellees. — Although  the  plaintiff  has  filed  fourteen 
assignments  of  error,  they  raise  but  a  single  question,  and  that 
is  the  proper  construction  of  the-  agreement,  bearing  date  the 
12th  day  of  April,  1837. 

To  the  position  and  citations  of  the  plaintiff  we  present 
Alden's  Appeal,  93  Pa.  182,  as  a  conclusive  answer. 

The  cases  relied  on  by  plaintiff  are  all  cases  founded  upon 
and  decided  from  principles  applicable  to  title  by  the  statute  of 
limitations,  and  consequently  are  utterly  inapplicable  to  the  rule 
governing  the  construction  of  deeds. 

Opinion  by  Orlady,  J.,  July  23, 1897 : 

On  April  12,  1837,  Robert  Hogg,  Sr.,  being  then  the  owner 
of  a  tract  of  land  containing  about  two  hundred  and  twenty 
acres,  sold  to  Thomas  Floyd,  by  an  agreement  in  writing,  for  a 
consideration  of  $350,  a  certain  piece  or  parcel  thereof,  described 
by  courses  and  marks,  containing  about  twenty-three  acres  on 
the  waters  of  Slippery  Rock  creek,  "  being  part  of  lot  number  37, 
in  the  second  district  of  donation  lands  on  the  waters  of  Slip- 
pery Rock  creek,  in  Butler  county,  adjoining  James  Bovard 
and  others,  beginning  at  the  southwest  corner  of  said  lot  num- 
ber 37,  and  running  east  to  an  allum  tree  on  the  bank  of  said 
creek,  to  embrace  all  the  land  in  that  distance  on  the  south  side 
of  the  creek,  thence  on  the  north  side  of  said  creek,  beginning 
on  James  Bovard's  line  so  far  up  said  creek  as  to  embrace  a 
spring  below  where  said  Hogg  is  preparing  to  build ;  thence 
nearly  a  west  course  to  said  Bovard's  line.  Together  with  the 
privilege  of  backing  water  on  said  Hogg's  land,  as  much  as  said 
Floyd  may  think  necessary,  by  a  dam  on  said  James  Bovard's 
place,  and  the  parties  above  named  do  expressly  agree  that  the 
said  Hogg  doth  bind  himself,  his  heirs,  executors,  administrators 
or  assigns,  to  make  unto  the  said  Floyd,  his  heirs,  executors, 
administrators  or  assigns,  a  good  and  sufficient  title  for  the 
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above  land  in  fee  simple,  at  or  upon  the  first  day  of  June,  1842 ; 
and  likewise,  such  other  writings  and  assurances,  if  thought 
necessary  for  securing  such  water  privilege."  The  deed  for  the 
property  was  not  made  by  Robert  Hogg,  Sr.,  June  1, 1842.  He 
died  in  1858  and  his  executors  on  September  3  of  the  same  year 
perfected  the  contract  by  delivering  a  proper  deed  for  the  land 
and  water  right  described  in  the  agreement,  to  Robert  Floyd 
the  assignee  of  Thomas  Floyd,  through  whom  the  title  to  the 
land  and  water  rights  became  subsequently  vested  in  William 
Bailey  and  Taylor  Hoffman,  the  appellees. 

After  the  execution  of  the  agreement  in  1837,  Thomas  Floyd 
erected  a  gristmill  on  the  property,  and  constructed  a  dam  of 
the  height  of  six  feet,  six  inches  in  Slippery  Rock  creek,  to  fur- 
nish power  therefor.  This  dam  obstructed  the  natural  flow  of 
the  water,  so  as  to  back  it  to  the  property  line  of  an  upper  owner 
named  McMurray,  and  has  been  continuously  maintained  as 
first  located  for  the  purpose  of  supplying  power  to  the  gristmill, 
and  as  claimed  by  the  plaintiffs,  had  been  of  the  same  height  as 
the  original  construction,  until  in  1894  when  the  present  owners 
placed  across  its  breast  a  piece  of  timber  eight  inches  thick  which 
the  plaintiff  claims,  caused  a  greater  volume  of  water  to  be  re- 
tarded in  its  natural  flow,  and  to  be  backed  so  as  to  overflow 
the  banks  of  the  stream  and  to  destroy  a  private  road,  a  spring, 
meadow  land  adjoining  the  creek  and  to  cause  other  injuries. 
This  action  of  trespass  is  brought  to  recover  damages  caused  by 
raising  the  breast  of  the  dam,  higher  than  the  original  one.  It 
was  urged  in  support  of  the  plaintiff's  claim  that  the  first  con- 
struction in  the  creek  was  a  full  exercise  and  satisfaction  of  the 
right  and  that  it  exhausted  defendant's  power  under  the  grant. 

These  propositions  were  submitted  in  a  number  of  points  on 
the  trial,  all  of  which  were  refused  by  the  court,  and  the  jury 
was  instructed  to  return  a  verdict  for  the  defendant. 

The  question  is  what  was  the  extent  of  the  privilege  given  in 
the  words  :  *'  Together  with  the  privilege  of  backing  the  water 
on  said  Hogg's  land  as  much  as  the  said  Floyd  may  think  neces- 
sary by  a  dam  on  said  James  Bovard's  place,  and  the  parties 
above  named  do  expressly  agree  that  the  said  Hogg  is  never  to 
claim  any  other  or  greater  damages  for  backing  said  water,  than 
what  is  mentioned  above  .  .  .  .  "  McMurray  was  a  mill 
owner  on  the  stream  above,  and  the  height  of  the  dam  in  1837 
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was  fixed  by  the  levels  to  the  McMurray  line,  and  the  evidence 
shows  the  dam  had  been  repaired  a  number  of  times. 

The  construction  given  to  the  agreement  by  the  court  below 
is  based  on  Alden's  App.,  93  Pa.  182.  The  reservation  in  that 
case  was  "  saving  and  excepting  unto  the  said  Peter  Grubb  the 
grantor  his  heirs  and  assigns  forever,  the  right,  liberty  and 
privilege,  at  all  times  hereafter,  of  entering  upon  the  premises 
hereby  granted  and  released,  with  his  and  their  horses  and  carts, 
carriages  and  servants,  and  of  digging,  raising  and  hauling  away 
a  suflBcient  quantity  of  iron  ore,  for  the  supply  of  any  one  fur- 
nace, at  the  election  of  the  said  Peter  Grubb,  his  heirs  or 
assigns,  at  all  times  hereafter,  anything  hereinbefoi'e  contained 
to  the  contrary  thereof,  in  any  wise,  notwithstanding."  The 
proceeding  was  one  in  equity,  in  which  the  owners  of  the  undi- 
vided five  sixths  of  the  Cornwall  ore  banks  and  mine  hills  filed 
their  bill  against  the  owner  under  the  reservation  of  the  undi- 
vided one  sixth,  claiming  that  the  amount  of  ore  to  which  the 
owner,  under  this  reservation  was  entitled,  was  the  amount 
used  by  a  furnace  of  the  kind  and  character  in  operation  in 
1778 ;  and  that  ore  had  been  taken  under  this  reservation,  to 
supply  a  furnace  using  ten  times  that  which  was  used  by  the 
original  furnace ;  and  prayed  for  the  discovery  of  the  amount  of 
ore  used  at  the  old  furnace ;  of  the  amount  necessary  for  the 
supply  of  a  new  furnace ;  of  the  amount  used  in  the  same,  and 
the  quantity  sold  ;  that  the  defendants  be  decreed  to  have  under 
said  reservation,  the  right  to  take  ore  for  the  supply  of  the  fur- 
nace, not  exceeding,  such  quantity  as  was  used  for  the  supply 
of  the  old  furnace,  or  for  the  supply  of  one  furnace  at  the  date 
of  reservation.  The  court  below  in  aflBrming  the  report  of  the 
master  says :  "  The  evidence  shows  that  it  was  not  the  inten- 
tion of  the  parties  to  limit  the  extent  of  the  ore  right  reserved, 
by  the  capacity  of  any  particular  furnace  existing,  or  by  the 
capacity  of  furnaces  made  and  used  at  the  date  of  reservation. 

If  it  be  true  as  is  assumed  by  the  plaintiffs,  that  neither  of 
the  parties  contemplated  the  great  improvements  which  have 
been  made  in  the  smelting  of  iron  and  the  operation  of  furnaces 
since  the  date  of  May  9,  1786,  it  would  be  manifestly  in- 
equitable (unless,  indeed,  the  words  of  the  deed  require  it,  and 
present  no  other  alternative)  to  put  such  a  construction  upon 
that  instrument,  as  it  would  enable  one  of  the  parties  to  avail 
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himself  of  all  these  improvements,  while  the  other  is  precluded. 
If  the  plaintiffs  may  draw  upon  the  ore  banks,  either  for  their 
own  use  or  for  sale  to  others  as  they  clearly  may,  to  any  extent 
rendered  possible  by  the  increased  capacity  of  furnaces  through- 
out the  country  and  the  consequently  greatly  increased  demands 
for  the  ore,  and  the  defendants  may  not  supply  their  one  furnace 
according  to  the  same  increased  capacity,  it  must  be  manifest 
that  the  right  reserved  by  Peter  Grubb  is  immensely  diminished 
in  value  by  those  changes  in  the  condition  of  the  business  which 
neither  party  is  said  to  have  foreseen.  For  that  right  will,  by 
reason  of  the  greatly  increased  quantity  drawn  from  the  ore 
banks,  and  consumed  and  sold  by  the  plaintiffs  in  consequence 
of  this  improvement,  be  exhausted  at  a  much  earlier  date  than  it 
otherwise  would  be.  ...  It  is  not  said  in  the  deed  '  any  one 
furnace  then  built,'  nor  'any  one  funiace of  the  capacity  of  fur- 
naces then  made  and  used.'  It  would  have  been  easy  to  have 
said  this,  if  this  was  intended  but  the  words  are  without  any 
such  limitation  or  qualification.  The  language. used  is  of  much 
broader  sweep.  It  is  '  any  one  furnace  at  the  election  of  Peter 
Grubb,  his  heirs  or  assigns  at  all  times  hereafter.'  '  At  all  times 
hereafter'  means  as  often  as  the  grantor,  his  heirs,  and  assigns 
may  choose  to  exercise  the  right  of  designating  the  one  furnace 
to  be  supplied.  These  words  are  totally  inconsistent  with  the 
proposition  that  the  right  of  designating  the  furnace  to  be  sup- 
plied is  exhausted  by  a  single  exercise  of  it." 

In  dismissing  the  appeal  which  was  taken  to  the  Supreme 
Court  it  is  said :  "  The  reservation  was  of  suflScient  ore  for  one 
furnace  at  all  times  thereafter  forever.  This  was  a  perpetual 
reservation,  or  at  least  for  so  long  a  time  as  the  ore  banks  should 
remain  unexhausted.  This  reserved  to  Peter  Grubb  his  heirs 
and  assigns,  a  certain  interest  in  the  ore  in  common  with  the 
owners  of  the  ore  banks.  If  the  appellants  may  draw  from 
these  ore  banks  without  limit,  with  the  use  of  all  the  modem 
improvements,  by  means  of  which  the  manufacture  of  iron  is  so 
rapidly  multiplied,  and  yet  hold  the  grantees  of  this  reservation 
to  the  supply  of  the  antiquated  charcoal  furnaces,  it  is  manifest 
the  reservation  itself  is  immensely  diminished  in  value,  and  it 
is  only  a  question  of  time,  depending  upon  the  extent  of  the 
ore  banks,  when  it  will  be  entirely  defeated.  We  are  of  the 
opinion  that  the  reservation  gives  the  appellees  the  right  to  as 


Digitized  by  VjOOQIC 


432  HOGG  V.  BAILKY. 

Opinion  of  the  Court.  [6  Pa.  Superior  Ct. 

much  ore  as  will  supply  any  one  furnace  to  be  selected  by  them, 
and  that  the  right  to  select  was  not  exhausted  by  its  exercise 
in  a  single  instance." 

This  decision  is  to  be  taken  in  the  light  of  the  facts  moving 
the  court  to  make  it,  and  it  is  a  very  different  proposition  from 
the  one  urged  by  the  appellees  in  this  case,  who  claim  that  un- 
der the  agreement  between  Robert  Hogg  and  Thomas  Floyd, 
and  the  deed  following  it  in  1858,  the  present  owners  have  the 
right  to  construct  and  maintain  a  dam  seven  or  seventy  feet 
high,  as  against  those  claiming  title  under  Robert  Hogg,  Sr. 
To  this  we  cannot  agree. 

In  Dryden  v.  Jepherson,  35  Mass.  385,  it  is  held :  "  By  this 
deed  Dryden  conveyed  to  Morse  in  fee  a  tract  of  land,  with  a 
house  and  other  buildings  standing  thereon,  estimated  at  two 
acres  and  three  quarters.  The  deed  then  adds,  '  together  with 
the  privilege  of  a  dam  below  Dryden's  factoiy,  and  flowing  the 
water  as  high  as  will  answer  and  not  injure  or  obstruct  the  water 
wheels  of  said  Dryden's  above '  of  which  the  Supreme  Court  by 
the  Chief  Justice,  says :  '  Taking  this  deed  then  to  convey  a 
distinct  substantial  right  to  erect  a  dam,  and  of  course  to  flow 
the  water  to  be  raised  by  that  dam,  the  question  is,  what  was 
the  extent  and  limit  of  that  right ;  or  in  other  words,  to  what 
height  did  the  grantee  acquire  the  right  to  raise  a  dam  and  to 
flow  the  water?  The  words  are  uncertain  and  indefinite.  This 
description  refers  to  facts  not  expressed  in  any  part  of  the  deed, 
and  which  cannot  be  inferred  from  anything  contained  in  it, 
and  therefore,  of  necessity  it  warrants  the  admission  of  evidence 
aliunde.  Compelled  thus  to  resort  to  extrinsic  evidence  to  un- 
derstand the  terms  of  description  used  by  the  parties,  we  think 
the  evidence  of  what  the  parties  did,  by  way  of  fixing  the  limits 
of  the  grant,  immediately  after  the  grant  was  made,  was  com- 
petent, and  so  brings  the  case  within  that  class  of  cases  in  which 
it  has  been  decided  that  where  parties  to  a  deed,  soon  after  its 
execution,  in  good  faith  and  by  mutual  consent,  place  mon- 
uments to  correspond  with  the  deed,  this  act  is  taken  to  fix  those 
monuments,  and  to  define  the  limits  of  the  grant: "  Makepeace 
V.  Bancroft,  12  Mass.  469;  AUeh  v.  Bates,  23  Mass.  460; 
Waterman  v.  Johnson,  30  Mass.  261. 

In  Boynton  v.  Rees,  25  Mass.  329,  "  a  grant  of  a  right  to 
erect  a  dam  within  certain  limits  becomes  fixed  when  the  dam 
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is  fixed  at  a  certain  place  within  these  limits  by  mutual  con- 
sent." In  Jennison  v.  Walker,  77  Mass.  423,  where  an  ease- 
ment— as  a  right  to  lay  an  aqueduct  through  land — is  granted 
in  general  terms,  without  giving  definite  location  or  description 
to  it,  so  that  part  of  the  land  over  which  the  right  is  to  be  ex- 
ercised cannot  be  definitely  ascertained,  the  grantee  does  not 
thereby  acquire  a  right  to  use  the  servient  estate  without  limi- 
tation as  to  the  place  or  mode  in  which  the  easement  is  to  be 
enjoyed.  When  the  right  granted  has  been  once  exercised  in  a 
fixed  and  definite  course,  with  the  full  acquiescence  and  con- 
sent of  both  parties  it  cannot  be  changed  at  the  pleasure  of  the 
grantee.  If  it  be  admitted  that  he  has  the  right  originally 
to  select  the  place  in  which  the  easement  is  to  be  enjoyed,  he 
cannot  alter  it.  This  rule  rests  on  the  principle  that  where  the 
terms  of  the  grant  are  general  or  indefinite,  so  that  its  construc- 
tion is  uncertain  or  ambiguous  the  acts  of  the  paities  contem- 
poraneous with  the  grant  and  giving  a  practical  construction  to 
it,  shall  be  deemed  to  be  the  just  exposition  of  the  intent  of  the 
parties.  "  Where  uses,  susceptible  of  variation  or  quantity  are 
the  foundation  of  a  right  the  quantity  of  the  enjoyment  during 
twenty-one  years  during  which  the  right  is  acquired  will  pre- 
scribe the  limit  of  the  quantity  of  the  use,  the  right  to  which  is 
asserted : "  Trickett,  Lim.,  sec.  134. 

Under  the  agreement  of  1837  Thomas  Floyd  had  an  un- 
doubted right  to  locate  a  dam  on  any  site  he  might  select  on 
James  Bovard's  place,  of  any  height  he  might  think  necessary; 
and  Robert  Hogg  or  his  successors  in  title,  could  not  claim 
damages  as  against  that  construction;  but  the  privilege  of  de- 
termining the  location  and  height  of  the  dam  was  a  personal 
one  to  Thomas  Floyd,  and  not  to  his  heirs,  executors,  adminis- 
trators or  assigns,  as  shown  by  the  words  "  together  with  the 
privilege  of  backing  the  water  on  said  Hogg's  land,  as  much  as 
the  said  Floyd  may  think  necessary,  by  a  dam  on  said  James 
Bovard's  place,"  and  the  covenant  "to  make  unto  the  said 
Floyd,  his  heirs,  executors,  administrators  or  assigns,  a  good 
and  sufficient  title  for  the  above  land  in  fee  simple,  and  like- 
wise such  other  writings  and  assurances,  if  thought  necessary 
for  seduring  such  water  privilege  "  could  only  refer  to  the  priv- 
ilege as  elected  and  determined  by  Robert  Hogg,  who  died  prior 
to  1858,  and  did  not,  as  in  Alden's  Appeal  have  a  continuing 
Vol.  V— 28 
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right,  at  all  times  thereafter  as  often  as  the  grantor,  his  heirs  and 
assigns  might  choose  to  exercise  it. 

"  There  is  no  better  way  of  interpreting  ancient  words,  or  of 
construing  ancient  grants,  deeds  and  charters,  than  by  usage ; 
and  the  uniform  course  of  modem  authorities  fully  establishes 
the  rule,  that  however  general  the  words  of  an  ancient  grant 
may  be,  it  is  to  be  construed  by  evidence  of  the  manner  in 
which  the  thing  granted  has  always  been  possessed  and  used ; 
for  so  the  pai-ties  thereto  must  be  supposed  to  have  intended. 
Thus,  if  it  be  doubtful  on  the  face  of  an  instrument,  whether 
a  present  demise  or  future  letting  was  meant,  the  intention  of 
the  parties  may  be  elucidated  by  the  conduct  they  have  pursued 
and.  where  the  woixls  of  the  instrument  are  ambiguous,  the  court 
will  call  in  aid  acts  done  under  it,  as  a  clue  to  the  intention : " 
Broom's  Maxims,  sec.  682. 

"  Where  an  easement  is  granted,  to  be  exercised  within  cer- 
tain limits,  and  the  grantee  openly  exercises  a  privilege  in  excess 
of  the  limit,  continuously  and  without  interruption  for  twenty- 
one  years,  under  claim  of  right,  the  law  may  presume  a  second 
grant,  superadded  to  the  first,  covering  the  larger  grant : "  Geh- 
man  v.  Erdman,  105  Pa.  371.  Where  the  election  has  been 
made  and  the  location  and  height  of  a  dam  determined  at  the 
time  so  as  to  fix  the  back  flow  of  the  water  to  the  extreme  limit, 
and  to  a  definite  point  immediately  after  the  execution  of  the 
grant,  and  uninterruptedly  continued  for  fifty  years,  it  must  be 
held  as  a  matter  of  law  that  the  right  or  privilege  under  the 
agreement  of  1837  and  deed  of  1868  is  exhausted  by  these  .acts 
of  the  parties,  as  the  best  evidence  of  their  intention. 

The  manner  of  the  occupation  of  the  premises  by  Floyd,  in 
flowing  back  the  water  on  portious  of  Robert  Hogg's  unsold 
land,  would  reasonably  be  the  result  of  conference  between  the 
parties  to  that  agreement,  when  the  levels  to  the  McMurray  line 
fixed  the  height  of  the  dam ;  or  if  not  the  result  of  conference, 
the  subsequent  acts  of  Thomas  Floyd,  in  fixing  the  dam  at  that 
height,  and  maintaining  it  for  fifty  years,  was  equivalent  to  a 
declaration  by  him  at  that  time  that  no  greater  height  would  be 
asserted.   * 

It  is  not  contended,  that  the  dam  built  in  1837  was*  not  a 
completed  structure — as  high  at  its  breast  as  Thomas  Floyd  in- 
tended it  to  be — it  was  a  monument  of  his  exercise  at  that  time 
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of  the  "  privilege  of  backing  the  water  on  said  Hogg's  land  as 
much  as  the  said  Floyd  may  think  necessary  by  a  dam  on  James 
Bovard's  place." 

While  the  height  of  the  dam  was  not  limited  by  the  agreement 
to  feet  and  inches,  his  act  in  the  exercise  of  his  privilege  is  the 
best  evidence  of  what  he  then  thought  necessary. 

In  Goodrich  v.  Longley,  70  Mass.  379,  the  main  question 
was  "as  to  what  the  defendants  did  in  1847,  did  they  then  in 
fact  erect  a  four  foot  dam,  if  that  was  within  their  right?" 
and  it  was  held  that  admitting  that  orders  under  which  the 
workmen  did  the  work  were  part  of  the  acts,  and  gave  char- 
acter to  them  and  so  were  admissible,  the  unexecuted  purposes 
and  intentions  of  the  defendants  were  not  material  to  any  ques- 
tion before  the  jury."  In  this  case  the  purpose  to  build  was 
manifested  in  a  completed  dam,  of  the  height  which  flowed  the 
water  to  the  extreme  limit  of  Hogg's  land — the  McMurray  line. 
The  same  proof  of  user  which  establishes  the  right,  is  equally 
conclusive  in  establishing  the  limitations  of  that  right.  This  is 
the  law  as  to  easements  acquired  by  prescription,  and  we  see  no 
good  reason  in  this  case  for  not  applying  the  same  rule,  after 
an  election  has  been  made,  in  limiting  the  extent  of  an  easement 
acquired  by  grant. 

It  was  contended  on  the  part  of  the  defendant,  that  the  height 
of  the  dam  was  not  increased ;  that  only  the  necessary  repairs 
were  applied  and  made  from  time  to  time  to  preserve  the  head 
of  the  water,  which  was  secured  and  continuously  used  under 
the  original  construction  and  that  the  plaintiffs  placed  in  the 
back  water,  stone  and  earth  for  fording  purposes,  which  contri1> 
uted  to  increasing  the  extent  of  the  back  water. 

These  are  disputed  questions  of  fact,  which  as  they  are  re- 
solved will  determine  the  plaintiff's  right  to  recover.  The  sec- 
ond, third,  fourth,  fifth,  and  fourteenth  assignments  of  error  are 
sustained,  and  this  disposes  of  the  others. 

The  judgment  is  reversed  and  a  venire  facias  de  novo  is 
awarded. 
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Charles  A.  Kingan  v.  Pittsburg  Traction  Company,  Ap- 
pellant. 

Railroads — Master  and  servant — Negligence — Question  for  jury. 
Where  the  evidence  tends  to  show  an  accident  to  plaintiff,  an  employee 
of  a  traction  company,  from  a  collision  which  resulted  from  a  defective 
bi*ake,  of  which  defect  the  superintendent  had  notice  before  the  accident, 
the  question  is  for  the  jury  as  to  negligence  of  defendant  company  in  not 
either  remedying  the  defect  or  taking  the  car  off  the  track. 

Argued  April  27, 1897.  Appeal,  No.  135,  April  T.,  1897,  by 
defendant,  from  judgment  of  C.  P.  No.  3,  Allegheny  Co., 
Nov.  T.,  1895,  No.  594,  on  verdict  for  plaintiff.  Before 
Rice,  P.  J.,  Willard,  Wiokham,  Beaveu,  Reedbb,  Oblady 
and  Smith,  JJ.    Affirmed. 

Trespass  for  personal  injuries.    Before  McClung,  J, 
The  facts  sufficiently  appear  in  the  opinion  of  the  court. 
Verdict  and  judgment  for  plaintiff  for  i800.    Defendant 
appealed. 

Error  assigned  was  (1)  Refusal  of  binding  instructions  for 
defendant. 

M.  W.  Acheson^  Jr.^  with  him  Geo.  C,  Wilson  and  Wm.  2>. 
Evans^  for  appellant. — It  is  weU  settled  that  in  an  action  by  an 
employee  against  his  employer  to  recover  damages  for  personal 
injuries,  the  mere  fact  of  the  accident  is  not  enough  to  establish 
negligence.  There  must  be  additional  and  affirmative  proof  of 
the  particular  negligence  which  caused  the  accident :  Mixter  v. 
Coal  Co.,  152  Pa.  395. 

In  the  case  of  a  corporation  such  notice  is  to  be  given  to  the 
officer  who  has  the  care  of  the  particular  department ;  his  neg- 
ligence is  the  negligence  of  the  company :  Patterson  v.  Railroad 
Company,  76  Pa.  389 ;  Reiser  v.  Pennsylvania  Co.,  152  Pa.  38. 

For  the  negligence  of  his  coemployee  the  plaintiff,  of  course, 
cannot  recover  from  the  defendant :  Heating  Company  v.  Rohan, 
118  Pa.  223. 

A,  B.  Reid^  with  him  A.  V.  Z>.  Wattsrson^  for  appellee. 
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Opinion  by  Orlady,  J.,  July  23, 1897 : 

The  defendant's  line  of  traction  railroad  extended  from  the 
business  portion  of  Pittsburg  to  that  part  of  the  city  known  as 
East  Liberty.  The  main  power  house  and  car  bam  were  located 
at  Oakland,  a  point  along  the  line  of  the  road  about  midway  be- 
tween the  terminii.  In  the  evening  of  October  18,  1891,  a  car 
No.  16,  was  standing  on  the  tracks  in  the  bam  several  feet  in 
front  of  one  No.  17,  on  which  the  plaintiff  was  at  tlie  time  at 
work,  in  placing  a  headlight  in  its  position  on  the  car.  While 
Kingan  was  in  the  only  place  and  position  to  properly  discharge 
his  dutyj  a  car  No.  18  struck  No.  17  from  the  opposite  end  on 
which  he  was  working  and  forced  him  against  car  No.  16.  In- 
juries resulted  which  were  of  sufficient  gravity  to  warrant  a 
verdict  in  his  favor  of  $800. 

The  one  assignment  of  error  submitted  by  the  defendant, 
"  Under  aU  the  evidence  plaintiff  cannot  recover  and  the  ver- 
dict must  be  for  the  defendant "  was  refused  by  the  learned  trial 
judge,  and  the  questions  of  fact  were  submitted  to  the  jury  to 
determine  whether  the  injury  was  due  to  the  negligence  of  a 
coemployee,  and  whether  proper  notice  of  an  alleged  defect  in 
car  No.  18,  to  fix  the  defendant  with  liability  had  been  given. 

An  examination  of  the  evidence  clearly  shows  that  the  injury 
to  Kingan  was  the  direct  result  of  negligence.  His  duty  re- 
quired him  to  do  his  work  at  a  place  where  he  could  not  see  or 
hear  a  car  approaching  from  the  rear. 

The  main  contention  of  defendant  is,  that  the  notice  of  the 
alleged  defect  was  not  properly  brought  to  the  attention  of  the 
defendant  company  by  the  proper  person,  and  Patterson  v.  Rail- 
road Co.,  76  Pa.  889,  and  Reiser  v.  Penna.  R.  Co.,  152  Pa.  88, 
are  relied  upon. 

One  E.  R.  McDowell,  who  at  the  time  was  employed  by  the 
defendant  company  as  superintendent  of  the  line  to  look  after 
the  operation  of  the  road,  gripmen  as  far  as  they  were  running, 
and  the  conductors,  testified  tliat  he  was  the  proper  person,  and 
that  the  dispatcher's  office  (which  was  his  office)  was  the  proper 
place,  where  reports  were  to  be  made  as  to  the  condition  of  the 
rolling  stock. 

W.  H.  Marley,  the  conductor  of  car  No.  18,  described  the  ac- 
cident as  follows :  "  About  noon  of  that  day  it  was  discovered 
that  the  brake  on  the  car  was  not  working  in  a  proper  manner. 
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Tt  would  catch  around  curves  sometimes,  and  then  let  loose,  and 
the  brakes  were  so  constructed  that  the  swivel  would  work  loose, 
and  had  to  be  tightened.  The  ratchet  did  not  hold,  and  flew 
back  and  struck  Johnson  at  Soho  Hill ;  near  the  Ursuline  acad- 
emy it  struck  him  in  the  breast  and  knocked  the  wind  out  of 
him.  It  did  not  knock  him  down,  but  he  staggered  back.  I 
went  in  and  took  the  grip  and  the  first  time  I  pushed  it  forward 
it  flew  back.  The  notches  in .  the  ratchet  were  worn,  and  the 
dog  was  also  worn,  and  would  not  hold.  At  Oakland,  at  the 
office  of  Mr.  McDowell  I  went  into  the  office,  and  reported  the 
car  as  being  unfit  to  be  on  the  street.  It  was  a  very 'short  no- 
tice and  they  sent  a  boy  about  eighteen  years  of  age  out  to  re- 
pair the  ratchet.  I  think  they  sent  for  the  boy  up  stairs  in  Hie 
shops.  The  boy  filed  or  tried  to  fix  up  the  ratchet  when  the  car 
was  in  motion,  or  use.  I  reported  the  car  as  out  of  condition 
and  working  bad,  to  the  boss  in  the  pit  at  East  Liberty,  after 
reporting  the  defect  at  Oakland.  The  boys  looked  over  it  a 
little,  and  said  they  did  not  see  anything  in  particular  they  could 
do  ;  that  they  would  have  to  run  it  into  the  shed,  and  it  would 
have  to  be  repaired  there ;  that  it  could  not  be  repaired  there  in 
the  proper  way."  The  car  was  continued  in  use  that  afternoon 
and  during  the  evening  the  accident  occurred. 

This  witness  Marley  had  served  two  years  as  a  gripman,  and 
Johnson,  the  acting  gripman  of  car  No.  18,  testified  substantially 
the  same,  and  as  to  the  facts  immediately  preceding  the  accident, 
he  says :  "  I  stopped  outside,  as  we  had  orders  to  do,  and  looked 
in  and  could  see  my  way  clear,  and  started  my  car  very  easily  and 
it  didn't  seem  to  want  to  go,  and  I  put  more  power  to  it,  and  I 
seen  it  was  going  to  get  away  from  me,  and  I  applied  the  brakes 
as  hard  as  I  possibly  could,  and  the  consequence  was  we  went  in 
and  struck  car  No.  17.  The  cause  of  the  accident  was  the  brakes. 
They  were  not  in  good  order,  and  would  not  operate  on  a  curve." 

It  is  not  denied  that  Mr.  McDowell's  office  was  the  proper 
place  to  which  notice  of  a  defect  in  the  car  should  have  been 
given,  but  it  is  contended  that  because  there  is  no  affirmative 
proof  that  the  notice  was  given  to  Mr.  McDowell  in  person  or 
to  some  one  authorized  to  represent  him,  that  the  company  is 
relieved  from  liability.  This  argument  is  fallacious,  in  view  of 
the  fact  that  the  effect  of  the  notice  was  to  bring  onto  the  car 
a  proper  employee  of  the  company  to  remedy  the  defect,  of 
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which  the  gripman  and  the  conductor  had  complrtined.  In  filing 
the  notches,  the  boy  who  acted  for  the  company  as  its  i*epairman, 
was  there  under  the  order  and  direction  of  a  superior  who  rep- 
resented the  company,  and  it  would  be  straining  the  decision  of 
Reiser  y.  Railroad  Co.,  to  hold  that  this  was  not  sufficient  noticQ 
to  the  company  of  a  defect,  which  under  the  facts  in  this  case 
could  not  have  been  caused  by  a  sudden  break  in  machinery, 
but  was  the  gradual  impairment  of  a  part  of  a  car  which  was 
frequently  inspected,  and  was  then  passed  over  to  the  conductor 
and  gripman  as  a  safe  appliance  with  which  to  do  their  work. 

There  is  nothing  in  the  evidence  to  warrant  a  finding  that  the 
gripman  of  car  No.  18  was  negligent  in  doing  his  work. 
Shortly  previous  to  the  happening  of  this  accident,  notice  had 
been  given  to  the  man  in  the  pit  and  to  the  repairman  of  the 
defect,  after  which  the  gripman  and  conductor  were  informed 
that  the  car  was  safe  and  they  had  a  right  to  act  on  that  state- 
ment. 

It  would  have  been  error  to  have  affirmed  the  point  submitted 
by  defendant's  counsel,  and  the  judgment  in  the  case  is  affirmed. 


Elizabeth  Hand,  Executrix  of  Alexander  Hand,  de- 
ceased, V.  North  West,  Appellant. 

Evidence  to  impeach  conHderalion  for  a  bond. 

In  a  suit  to  reoover  balance  due  on  a  bond  given  for  goods  sold  tfnd 
delivered  at  a  fixed  price,  after  several  payments  on  an  extension  of  said 
bond,  evidence  was  properly  rejected  which  purported  to  show  that  the 
goods  sold  were  not  worth  the  price  for  which  the  bond  was  given. 

Argued  April  28,  1897.  Appeal,  No.  147,  April  T.,  1897, 
by  defendant,  from  judgment  of  C.  P.  No.  3,  Allegheny  Co., 
August  Term,  1895,  No.  631,  on  verdict  for  plaintiff.  Before 
Rice,  P.  J.,  Wellard,  Wickham,  Bbaveb,  Rbbdbb,  Orlady 
and  Smith,  J  J.    AflSrmed. 

Assumpsit  for  goods  sold.    Before  Porter,  J. 
The  facts  sufficiently  appear  in  the  opinion  of  the  court. 
Verdict  and  judgment  for  plaintiff  for  ♦691.55.    Defendant 
appealed. 
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Error  assigned  was  in  sustaining  plaintiff's  objection  to  the 
deposition  of  Charles  E.  Lockwood  relative  to  the  value  of  the 
stock  of  goods  purchased  from  the  plaintiff.  Charles  E.  Lock- 
wood,  a  witness  for  the  defendant,  was  interrogated  as  follows : 
"  Q.  The  bond  in  this  case  was  for  $2,414.71,  which  appears  to 
be  the  amount  in  aggregate  of  the  stock  as  set  forth  on  the 
statement  given  to  you  by  Mr.  Hand  which  you  have  produced 
here.  As  a  matter  of  fact,  was  that  the  actual  value  of  that 
stock?" 

Objected  to  as  immaterial  and  incompetent. 

By  the  Court :  The  objection  is  sustained.  We  cannot  make 
a  new  bargain  for  the  parties.  If  you  show  in  any  manner  that 
it  was  short  in  quantity,  the  measure  of  damages  would  be  the 
amount  which  the  shortage  would  represent  at  the  price  agreed 
upon  by  the  parties.  If  the  deficiency  was  in  quality,  then  the 
measure  of  damages  would  be  the  difference  in  value  between 
the  quality  actually  delivered  and  the  quality  warranted.  But 
we  cannot  permit  a  witness  to  say  that  the  goods  were  only 
worth  so  much,  for  that  may  involve  their  having  made  an  un- 
wise bargain. 

"A.  At  a  liberal  estimate  on  my  part  $1,585.21." 

To  which  ruling  of  the  court  counsel  for  defendant  requests 
an  exception.    Exception  allowed  and  bill  sealed. 

Jno.  F.  Cox^  for  appellant. 

•  W.  S.  Dalzell^  of  Dalzell^  Scott  ^  Gordon^  for  appellee. 

Opinion  by  Orlady,  J.,  July  23, 1897 : 

Charles  E.  Lockwood,  of  the  city  of  New  York,  acting  for 
his  brother,  E.  L.  Lockwood,  purchased  from  Allen  H.  Hand, 
the  contents  of  a  paper  mill,  located  at  Putnam,  in  the  state  of 
New  York,  under  an  agreement  in  writing,  as  follows  :  "  The 
said  Elizabeth  T.  Hand,  as  executrix,  hereby  agrees  to  sell  and 
transfer  to  the  said  Eugene  L.  Lockwood,  all  the  materials  and 
stock  for  the  manufacture  of  paper  on  hand  at  said  mill  at  the 
cost  price  thereof, — that  is  at  the  invoice  price, — without 
including  the  cost  of  freight  or  charges  subsequent  to  the  ship- 
ment by  the  senders  thereof.  The  said  goods  are  to  be  exam- 
ined, and  the  total  price  ascertained,  and  for  such  total  price 
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the  said  Eugene  L.  Lockwood,  as  principal,  and  North  West  of 
Pittsburg,  Pa.,  as  surety  shall  execute  and  deliver  to  the  said 
Elizabeth  T.  Hand,  their  joint  and  several  bond,  for  the  pay- 
ment of  the  said  amount  four  months  from  the  date  of  this  con- 
tract The  said  materials  and  stock  shall  be  kept  insured  by 
the  said  Eugene  L.  Lockwood ;  loss,  if  any,  to  be  payable  to  the 
said  Hand,  as  interest  may  appear,  until  the  entire  amount  due 
under  said  bond  shall  have  been  paid."  Prior  to  the  execution 
of  this  paper,  the  parties  had  examined  the  stock  and  invoiced 
the  goods,  fixing  the  aggregate  of  value  at  #2,414.71.  A  bond, 
in  the  penal  sura  of  84,000,  was  executed  August  22, 1893,  hav- 
ing this  condition :  "  The  condition  of  the  above  obligation  is 
such  that  if  the  above  bounden  Eugene  L.  Lockwood,  his  heirs, 
executors  or  administrators  shall  well  and  truly  pay,  or  cause 
to  be  paid  unto  the  above  named  Elizabeth  T.  Hand,  her  suc- 
cessors or  assigns,  the  just  and  full  sum  of  $2,414.71,  on  De- 
cember 17, 1893,  said  amount  being  the  agreed  price  for  certain 
merchandise,  consisting  of  materials  and  stock  for  the  manu- 
facture of  paper,  at  the  Putnam  Paper  Mill,  Putnam  Valley, 
New  York,  sold  by  the  said  Hand  to  the  said  Lockwood,  with- 
out any  fraud  or  further  delay,  then  the  above  obligation  to  be 
void ;  othei-wise  to  remain  in  full  force  and  effect." 

On  December  15,  1893,  $1,000  was  paid,  and  an  agreement 
executed,  providing  that  "  the  balance  due  upon  said  bond  shall 
be  paid  upon  February  17,  1894,  and  that  the  liability  upon 
said  bond  shall  i-emain  in  all  respects  unchanged  except  in  re- 
spect to  the  extension  of  time  of  payment  of  said  balance," 
which  agreement  was  signed  by  the  defendant.  By  a  similar 
agreement  dated  February  15,  1894,  the  time  of  payment  was 
again  extended  to  May  17, 1894.  On  October  16, 1894,  a  sim- 
ilar agreement,  recited  the  former  one,  and  added  that  the  pay- 
ment of  the  further  sum  of  $800  upon  account  of  the  balance 
of  said  bond  had  been  made,  and  furthermore  that,  "the  said 
Hand  hereby  agrees  to  extend  the  time  for  the  payment  of  the 
balance  of  principal  and  interest  due  upon  said  bond  to  De- 
cember 20, 1894,  and  the  said  Lockwood  and  West,  and  each  of 
them,  hereby  consent  to  the  extension  of  time  of  payment,  and 
hereby  agree  that  the  balance  due  upon  said  bond,  principal 
and  interest,  shall  be  paid  upon  December  20, 1894,  and  that 
their  liability  upon  said  bond  shall  remain  in  all  respects  un- 


Digitized  by  VjOOQIC 


442  HAND  v,  WEST. 

Opinion  of  the  Cnmt.  [5  Pa.  Superior  Ct. 

changed,  except  in  respect  to  the  extension  of  the  time  of  pay- 
ment of  said  balance,  principal  and  interest,  as  herein  before 
provided ; "  which  was  signed  by  all  parties  to  the  contract, 

Lockwood  being  insolvent,  suit  was  brought  against  North 
West  to  recover  the  balance  and  a  verdict  of  $691.55  was  recov- 
ered. The  only  assignment  of  error  relates  to  the  excluding 
part  of  the  testimony  of  Charles  £.  Lockwood,  contained  in  a 
deposition  taken  under  a  rule,  and  offered  in  evidence  as  fol- 
lows : 

"  Q.  The  bond  in  this  case  was  for  $2,414.71,  which  appears 
to  be  the  amount  in  the  aggregate  of  the  stock  as  set  forth  on 
the  statement  given  to  you  by  Mr.  Hand,  which  you  have  pro- 
duced here.  As  a  matter  of  fact  what  was  the  actual  value  of 
the  stock  ?  "  This  was  objected  to  as  immaterial  and  incompe- 
tent, and  was  sustained  by  the  court.  The  answer  to  the  inter- 
rogatory was  :  "  At  a  liberal  estimate  on  my  part  $1,586.21." 

The  witness  had  previously  stated  that  he  went  through  the 
mill  with  Mr.  Hand,  had  made  a  list,  had  the  goods  pointed  out 
to  him,  had  examined  some  manufactured  paper,  and  had  signed 
the  bond,  in  which  he  agreed  to  pay  $2,414.71,  "said  amount 
being  the  agreed  price  for  certain  merchandise,"  and  tliat  after 
the  date  of  the  execution  of  the  bond,  to  October,  1894,  he  had 
three  times  requested  the  extensions  of  time  of  payment,  and 
had  voluntarily  paid  $1,800  on  account  of  the  agreed  invoice 
price ;  $215  in  excess  of  the  amount  he  now  attempted  to  fix 
as  the  value  of  the  property,  without  offering  to  show  that  there 
had  been  any  fraud,  accident  or  mistake  practiced  or  attempted 
in  determining  the  amount  named  as  the  "  correct  price."  Thus 
it  appears  that  as  long  as  the  plaintiff  agreed  to  receive  pay- 
ments on  account,  and  to  extend  the  time  of  payment  of  the 
agreed-upon  balance,  the  original  price  to  be  paid  was  accepted 
by  the  defendant  as  undisputed,  and  he  acted  on  the  good  faith 
of  the  transaction  by  paying  twice  on  the  basis  of  the  first  esti- 
mate of  the  value.  He  cannot  at  this  late  day  under  these  facts 
cjvncel  all  of  his  promises  and  fix  another  and  less  amount,  with- 
out adducing  other  evidence  than  his  change  of  mind  as  to  tiie 
values,  fixed  at  the  time  the  written  contract  was  made. 

The  testimony  was  properly  excluded.  The  assignment  of 
error  is  overruled.    The  judgment  is  aflSrmed. 
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Ada  S.  Kellerman  r.  J.  H.  Miller,  Appellant,  and  Har- 
riet Miller, 

TiHe  by  estoppel^Saie  by  administrcUor  estops  administrator  cu  such. 

An  administrator  who  sells  land  by  virtue  of  authority  granted  by  the 
orphans^  court  on  petition  for  leave  to  sell  for  payment  of  debts,  is  es- 
topped from  asseiting  an  individual  title  as  against  that  made  by  him  as 
such  administrntor.  The  principle  of  title  by  estoppel  applies  as  against 
an  after  acquired  interest. 

Argued  May  14, 1897.  Appeal,  No.  151,  April  T.,  1897,  by 
J.  H.  Miller,  one  of  defendants,  from  judgment  of  C.  P.  Butler 
Co.,  May  T.,  1896,  No.  48,  on  verdict  for  plaintiff.  Before 
Rice,  P.  J.,  Willard,  Wickham,  Beaver,  Reeder  and 
Orlady,  JJ.    Afl&rmed. 

Ejectment.  Before  Barker,  P.  J.,  of  the  47th  judicial  dis- 
trict specially  presiding. 

The  facts  sufficiently  appear  in  the  following  opinion  by 
Barker,  P.  J.,  on  the  question  of  law  reserved : 

The  plaintiff  in  above  case  claims  title  in  an  undivided  one 
fourth  interest  in  two  lots  of  ground  in  the  borough  of  Butler, 
being  lots  numbered  43  and  44,  in  the  general  plan  of  said  bor- 
ough. The  defendants  disclaim  title  as  to  an  undivided  one 
ninth  interest,  which  they  concede  to  be  hers,  and  defend  as  to 
any  greater  interest  claimed  by  her.  The  circumstances  under 
which  the  controversy  arises  as  to  the  extent  of  her  interest  are 
as  follows :  On  the  16th  day  of  September,  1847,  Oliver  David 
and  George  Miller  entered  into  an  agreement  in  which  the  former 
agreed  to  grant,  bargain  and  sell  unto  the  latter,  in  trust  for  John, 
Joseph  and  Harvey  Miller,  his  sons,  the  two  lots  of  ground  in 
controversy  for  the  sum  of  $847.32,  the  agreeinent  describing  the 
property  as  being  "in  the  occupancy  of  the  said  George  Miller 
and  the  same  which  was  sold  as  his  property  at  sheriff's  sale, 
the  purchaser  being  Nathaniel  P.  Fetterman,  and  by  him  con- 
veyed to  the  said  Oliver  David."  On  the  18th  of  January, 
1872,  James  Campbell,  administrator  of  Oliver  David,  presented 
his  petition  to  the  orphans'  court  of  Butler  county,  reciting  the 
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above  mentioned  agreement,  and  stating  that  George  Miller  had 
paid  to  the  decedent,  in  liis  lifetime,  the  whole  consideration, 
excepting  the  sum  of  $381.42,  and  interest,  and  praying  for  a 
decree  of  specific  performance  of  the  contract ;  and  George  Mil- 
ler having  joined  in  the  petition,  a  decree  was  made  directing 
the  administrator  to  make  and  deliver  a  deed  for  the  land  de- 
scribed in  the  agreement  to  said  George  Miller,  in  trust  for  John 
Miller,  Joseph  Miller  and  Harvey  Miller.  On  February  15, 
1873,  the  administrator  of  Oliver  David  executed  and  delivered 
a  deed  in  pui-suance  of  the  above  order  of  court  to  I.  N.  Miller 
and  J.  H.  Miller,  administrators  of  George  Miller,  who  had  died 
in  the  meantime,  in  trust  for  John  Miller,  Joseph  Miller  and 
Harvey  Miller. 

On  September  5,  1881,  a  petition  was  presented,  signed  and 
sworn  to  by  I.  N.  Miller,  one  of  the  administrators  of  George 
Miller,  asMng  for  an  order  to  sell  the  real  estate  in  controversy 
for  the  payment  of  a  debt  of  $4,103.12,  due  the  administrators, 
being  the  balance  shown  in  an  administrator's  account  previously 
stated  by  them  and  filed.  The  petition  set  forth  that  this  was 
all  the  real  estate  owned  by  the  said  George  Miller  at  the  time 
of  his  death.  A  citation  was  awarded,  directed  to  the  heirs  of 
George  Miller,  whereupon  all  of  the  heirs,  excepting  J.  H.  Mil- 
ler and  L  N.  Miller,  the  administrators,  appeared  and ''con- 
sented that  the  order  should  be  made  as  prayed  for,  the  same  as 
if  the  petition  had  been  presented  and  the  sale  made  thereon 
within  five  years  after  the  death  of  George  Miller."  On  De- 
cember 8,  the  petition  of  J.  H.  and  I.  N.  Miller,  the  adminis- 
trators, was  presented,  setting  forth  that  in  pursuance  of  the 
order  of  court  above  mentioned  they  had  sold  the  real  estate  to 
Joseph  A.  Miller  for  the  sum  of  $670.  This  petition  was  signed 
and  sworn  to  by  both  of  the  administrators,  and  is  indorsed  as 
follows :  "  Now,  December  8,  1881,  report  presented  and  con- 
firmed nisi.  By  the  court."  It  also  has  indorsed  thereon  a 
formal  absolute  confirmation  ^vithout  date  and  unsigned,  in 
which  the  administrators  are  directed  to  make  a  deed  tq  Joseph  A. 
Miller.  The  fact  that  this  decree  was  not  signed  has  probably 
no  material  bearing  as  affecting  the  title,  as  no  exceptions  had 
been  filed,  and  the  same  could  even  yet  be  confirmed  nunc  pro 
tunc  if  it  was  overlooked.  But  it  has  some  bearing  in  answer 
to  the  assertion  made  in  argument  that  J.  H.  Miller  signed  the 
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deed  to  Joseph  Miller  in  pursuance  of  and  by  reason  of  an  order 
of  court  directing  him  to  do  so.  On  February  28, 1882,  the 
administrators  executed  a  deed  to  Joseph  A.  Miller,  which  was 
recorded  August  11, 1883.  On  the  10th  day  of  August,  1883, 
Joseph  Miller  executed  a  quitclaim  deed  to  I.  N.  Miller, 
George  P.  Miller  and  T.  A.  Cunningham  in  trust  for  Harriet 
Miller,  for  an  undivided  three  fourths  in  the  land  in  contro- 
versy, thus  vesting  in  each  of  the  grantees  above  named,  an  un- 
divided one  fourth  interest  in  whatever  title  he  had  in  the  land 
in  dispute.  I.  N.  Miller,  one  of  the  grantees  in  this  deed  after- 
wards died,  having  devised  his  interest  in  the  land  in  dispute 
to  the  plaintiff  in  this  suit,  who  was  his  wife,  and  she  claims 
that  Joseph  Miller  acquired  a  complete  title  by  vuiiue  of  the 
deed  from  the  administrators  of  George  Miller  and  Joseph  Mil- 
ler having  conveyed  the  undivided  one  fourth  interest  to  her 
husband  to  which  she  acquired  title  by  his  will,  she  is  entitled 
to  recover  to  the  extent  of  an  undivided  one  fourth  interest  in 
this  suit. 

The  defendants  contend  that  George  Miller,  at  the  time  of 
his  death,  had  no  title  in  these  lots,  excepting  in  trust  for  his 
three  sons,  John,  Joseph  and  Harvey.  (J.  H.  Miller,  also  some- 
times referred  to  as  James  H.  Miller,  is  the  same  person  as  Har- 
vey Miller,  one  of  the  cestuis  que  trustent.)  That  therefore 
Joseph  Miller  took  no  title  at  the  orphans'  court  sale,  and  that 
the  only  interest  the  plaintiff  has  is  an  undivided  one  fourth  of 
the  share  Joseph  had  by  virtue  of  the  trust  deed  which,  accord- 
ing to  our  arithmetic,  would  be  an  undivided  one  twelfth  of  the 
whole,  but  which  is  treated  in  the  pleadings  and  all  through  the 
case  as  an  undivided  one  ninth;  this,  however,  is  immaterial 
matter  in  view  of  the  disposition  we  make  of  the  case. 

The  plaintiff  replies  that  J.  H.  Miller,  one  of  the  defendants, 
having  sold  this  property  as  administrator  of  George  Miller,  is 
now  estopped  from  gainsaying  the  title  thus  made  and  asserting 
as  against  it  the  title  he  held  under  the  trust  deed.  The  de- 
fendants further  urge,  as  matter  of  defense,  that  whatever  title 
Joseph  Miller  acquired  by  the  deed  from  the  administrators  was 
in  trust  for  his  cotenants  and  cannot  be  asserted  as  against  them 
or  their  grantees. 

J.  H.  Miller,  one  of  the  defendants,  acquired  in  1895  by  pur- 
chase at  sheriff's  sale  the  interest  of  Joseph  MiUer  in  the  land 
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in  controversy,  and  also  the  interest  of  George  P.  Miller,  who 
was  one  of  the  grantees  in  the  deed  from  Joseph,  and  he  has 
also  acquired  by  conveyance,  dated  August  26,  1893,  the  inter- 
est of  John  Miller  in  the  land  in  dispute,  and  this  leaves  only 
the  plaintiff  and  the  two  defendants  interested  in  the  title,  either 
under  the  trust  deed  or  the  orphans'  court  sale,  and  it  is  appar- 
ent that  no  antagonism  exists  between  the  plaintiff  and  Harriet 
Miller  as  to  their  respective  interests.  She  claims  under  the 
deed  from  Joseph  Miller  the  same  as  the  plaintiff  does,  and  if 
it  be  determined  that  Joseph  Miller  acquired  no  title  by  the 
orphans'  court  sale,  then  each  would  have  the  same  interest, 
each  representing  an  undivided  one  fourth  of  the  interest  Jo- 
seph had  under  the  trust  agreement  and  deed,  and  if  it  be 
determined  that  Joseph  Miller  acquired  a  good  title  by  the 
orphans'  court  sale,  each  would  have  an  undivided  fourth  in- 
terest in  the  land.  Therefore  whatever  controversy  there  is  in 
the  case  is  between  the  plaintiff  and  J.  H.  Miller. 

There  being  no  evidence  in  the  case  to  show  any  title  in 
George  Miller,  except  in  trust  for  his  three  sons,  it  is  apparent 
that  Joseph  Miller  acquired  no  title  by  the  orphans'  court  sale 
as  against  J.  H.  Miller,  unless  the  latter  has  done  something 
whereby  in  equity  he  ought  to  be  restrained  from  gainsaying 
the  title  acquired  by  orphans'  court  sale,  and  asserting  any  title 
in  himself  as  against  that  title.  After  a  careful  examination  of 
the  record  evidence  in  this  case  and  the  application  of  the  au- 
thorities bearing  upon  title  by  estoppel,  we  are  satisfied  that  the 
acts  of  J.  H.  Miller,  as  shown  by  the  records,  are  such  as  make 
it  inequitable  in  this  case  to  allow  him  to  attack  the  title  made 
by  him  to  his  brother,  Joseph,  by  reason  of  an  interest  owned  by 
him  at  the  time  he  made  this  title. 

The  presumption  is  that  J.  H.  Miller  was  not  ignorant  of  his 
rights  in  the  premises  since  he,  as  one  of  the  administrators  of 
George  Miller,  received  a  deed  from  the  administrator  of  Oliver 
David  reciting  the  trust,  while  on  the  other  hand,  thei^  is  no 
evidence  that  Joseph  Miller  had  any  knowledge  of  the  exist- 
ence of  this  trust.  We  cannot  comprehend  why  this  deed  was 
made  to  the  administrators  in  trust  for  the  three  sons  of  George 
Miller  instead  of  being  made  directly  to  them,  but  J.  H.  Miller 
and  I.  N.  Miller  paid  the  balance  of  purchase  money  as  admin- 
istrators—$410.40 — ^as  shown  by  their  account  in  which  they 
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ask  credit  for  the  same,  and  for  the  payment  of  the  balance  due 
them  as  administrators,  including  this  amount,  they  obtained  an 
order  to  sell  the  real  estate  as  the  property  of  decedent.  Had 
it  been  purchased  by  a  person  unconnected  with  the  title,  there 
can  be  no  question  but  that  J.  H.  Miller  would  have  been  es- 
topped from  asserting  the  title  he  then  held  as  against  such  a 
purchaser.  Although  he  did  not  join  in  the  petition  he  did  join 
in  the  return  to  the  order  of  sale  in  the  bond  and  in  the  deed, 
and  it  will  not  do  to  say  tliat  he  merely  participated  in  these 
matters  by  direction  of  the  court  and  in  pursuance  of  what  he 
believed  to  be  his  duty  as  an  administrator.  So  far  as  the  evi- 
dence shows,  there  was  no  shadow  of  title  in  George  Miller,  nor 
any  assertion  on  the  part  of  any  one  that  such  title  existed,  and 
had  J.  H.  Miller  desired  to  put  himself  in  such  a  position  as  not 
to  be  restrained  from  asserting  the  title  that  he  knew  he  had  in 
the  land,  it  would  have  been  a  very  easy  matter  to  have  de- 
scribed the  interest  they  were  selling  in  the  petition,  return  and 
deed,  in  such  a  way  that  he  would  not  be  prejudiced  thereby, 
although  had  he  done  so  there  probably  would  have  been  no 
purchaser.  Instead  of  doing  this  he  undertakes  to  sell  this 
property  as  the  property  of  the  decedent  for  his  own  purposes, 
to  wit:  To  raise  money  to  pay  a  debt  due  him  and  his  co- 
administrator, and  if  the  purchaser  at  such  a  sale  would  not 
acquire  his  individual  title  by  estoppel,  the  reasons  for  apply- 
ing the  principle  invoked  in  this  case  are  no  longer  well  founded 
in  any  case. 

If  then  J.  H.  Miller  would  be  estopped  from  asserting  the 
title  acquired  by  the  trust  deed  as  against  the  title  made  by 
him  as  administrator  of  George  Miller  in  the  hands  of  a  stranger 
or  innocent  purchaser,  are  there  any  facts  in  this  case  that 
would  prevent  Joseph  Miller  or  his  representatives,  the  plaintiff 
here,  from  setting  up  the  estoppel?  The  defendants  alleged 
that  the  purchase  money  had  not  been  paid  by  Joseph  Miller, 
and  therefore  he  has  not  been  prejudiced  or  injured  by  the  acts 
of  J.  H.  Miller  to  the  extent  that  he  could  set  up  a  title  by  es- 
toppeL  J.  H.  Miller  was  the  only  witness  offered  to  prove  the 
nonpayment  of  the  purchase  money  by  Joseph  Miller,  I.  N. 
Miller,  his  coadministrator,  being  dead,  and  the  plaintiff  being 
his  widow  and  claiming  title  under  him.  The  lips  of  I.  N.  Mil- 
ler were  sealed  by  death,  therefore  it  was  incompetent  for  J.  H. 
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Miller  to  testify  to  a  matter  such  as  the  nonpayment  of  the  pur- 
chase money,  which  he  could  have  contradicted  had  he  been 
living.  Probably  this  testimony  would  be  inadmissible  because 
of  the  objection  raised  that  no  notice  was  given  in  the  defend- 
ants' abstract  of  title  that  the  deed  from  the  administrator  would 
be  attacked  for  nonpayment  of  purchase  money.  We  are  not 
clear  on  this,  as  we  have  not  before  us  the  rules  of  court  regu- 
lating such  matters.  We  admitted  his  testimony  with  the  view 
of  ruling  on  its  admissibility  in  this  opinion,  and  it  was  to  the 
effect  that  they  did  not  receive  the  purchase  money  from  Jo- 
seph because  he  was  unable  to  pay  it,  and  even  if  this  fact  had 
been  proven  by  a  witness  competent  to  testify  to  it,  probably  it 
would  not  have  availed  the  defendant,  J.  H.  Miller,  in  this  suit, 
that  he  and  his  coadministrator,  through  some  arrangement  with 
Joseph  Miller,  their  brother,  delivered  the  deed  to  him  without 
payment  of  the  purchase  money,  it  being  due  to  them  as  indi- 
viduals, because  of  the  balance  due  them  as  administrators,  and 
more  especially  since  the  present  claimant  holds  under  the  other 
administrator. 

We  shall  not  at  length  discuss  the  principle  on  which  title  by 
estoppel  is  founded,  as  the  same  is  too  well  known  to  require 
discussion,  nor  shall  we  incumber  this  opinion  with  a  citation 
of  the  numerous  authorities  which  seem  to  us  to  make  it  our 
duty  to  apply  the  principle  in  this  case.  We  refer,  however, 
to  Miller's  Appeal,  84  Pa.  891,  for  a  discussion  of  the  subject 
by  Chief  Justice  Agnew  ;  also  Young  v.  Babilon,  91  Pa.  280 ; 
Donaghy's  Estate,  162  Pa.  92,  and  the  cases  therein  cited. 

In  the  case  of  Miller  v.  Springer,  reported  first  in  70  Pa.  269, 
and  again  in  88  Pa.  203,  the  syllabus  is  as  follows :  In  the  last 
report,  "  an  executor  and  legatee,  who,  in  certain  legal  proceed- 
ings had,  in  an  answer  as  executor,  treated  the  land  devised  by 
the  will  as  that  of  the  testator  in  an  action  of  ejectment  brought 
against  him  as  an  individual,  was  held  to  be  estopped  from  set- 
ting up  an  adverse  title  against  the  estate.  In  a  second  eject- 
ment against  him,  he  sought  to  avoid  the  effect  of  this  decision 
by  showing  that  he  had  not  participated  in  a  certain  act  an  his 
coexecutor  in  returning  the  land  for  appraisement,  and  that  he 
had  not  in  fact  accepted  the  deed  vesting  title  in  himself  when 
answer  was  made.  The  court  affirjued  the  case  on  the  authority 
of  the  first  decision,  and  directed  a  verdict  for  the  plaintiff. 
Held  that  this  was  not  error." 
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When  the  case  of  Miller  v.  Springer  was  first  before  the  Su- 
preme Court  (70  Pa.  269),  Justice  Sharswood  in  his  opinion, 
referring  to  the  facts  of  the  case,  says,  "  Surely  if  there  is  any 
force  in  the  maxim,  allegans  contraria  uon  est  audiendus,  it 
ought  to  be  applied  in  such  a  case  as  this,"  and  we,  as  already 
intimated  above,  think  that  language  particularly  applicable  to 
this  case. 

The  defendants'  counsel  referred  us,  however,  to  the  case  of 
Werkheiser  v.  Werkheiser,  3  Rawle,  326,  where  it  was  held 
that  the  presentation  of  a  petition  to  the  orphans'  court  setting 
forth  that  the  petitioner's  father  died  seized  of  the  premises 
therein  described,  leaving  a  widow  and  seven  childi^n,  and 
praying  the  court  to  award  an  inquest  to  make  partition,  etc., 
does  not  estop  the  petitioner  from  afterwards  maintaining  an 
ejectment  for  the  same  premises  and  proving  that  they  were 
the  estate  of  his  mother,  who  was  his  father's  firat  wife,  and 
descended  to  him  as  her  heir  to  the  exclusion  of  his  brothera 
and  sisters,  the  children  of  a  second  wife.  But  this,  as  appears 
from  the  opinion  of  Justice  Ross,  was  because  the  facts  set 
forth  in  the  petition  amoxmted  to  notliing  more  than  an  admis- 
sion, which  did  not  operate  against  the  petitioner  because  tliere 
was  nothing  further  done  in  the  matter  than  the  presentation  of 
his  petition.  This  authority  applies  to  the  matter  of  tlie  orig- 
inal petition  presented  in  this  case  by  J.  H.  Miller  and  his 
coadministrator  which  we  declined  to  admit  as  evidence.  Had 
the  proceedings  instituted  by  the  petitioner  in  the  case  cited 
above  proceeded  to  final  decree,  and  the  property  l)een  taken 
by  the  heirs  or  bought  at  a  trustee's  sale,  doubtless  the  proceed- 
ings thus  instituted  by  the  petitioner  would  have  been  held  to 
estop  him  from  setting  up  his  individual  title. 

The  defendant's  counsel  also  invoked  the  principle  announced 
in  the  text  books  that  a  deed  will  estop  a  party  only  in  the 
cliaracter  in  which  he  executes  it.  Of  course  that  proposition 
is  true  in  the  sense  that  a  person  who  executes  a  deed  as  a  mere 
instrument  of  the  law  for  making  the  sale  or  conveying  the  title 
is  not  estopped  from  afterwards  asserting  title  in  himself,  as  for 
instance,  a  sberiflE  who  has  sold  and  conveyed  real  estate  by 
virtue  of  an  execution  directed  to  him,  and  conversely  a  person 
who  has  sold  real  estate  as  an  individual  would  not  be  estopped 
when  acting  in  a  representative  capacity  from  assei'ting  title  in 
Vol.  V— 29 
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those  whom  he  represented,  if  he  was  bound  by  virtue  of  liis 
position  to  protect  an  alleged  interest  of  those  he  represented. 
Many  other  instances  might  be  cited  in  which  this  rule  would 
jvpply,  but  it  certainly  would  not  apply  where  a  person  of  his 
own  volition  sells  and  conveys  property  as  that  of  another  whom 
he  represents,  and  conveys  no  notice  or  intimation  to  the  pur- 
chaser that  he  as  an  individual  claims  title. 

We  have  no  case  in  Pennsylvania  where  the  facts  are  pre- 
cisely identical  with  the  facts  of  this  case.  We  find,  however, 
two  cases  in  the  Massachusetts  Reports  in  which  the  facts  are 
very  similar. 

In  Poor  V.  Robinson,  10  Mass.  131,  two  executors  who  sold 
land  in  their  capacity  as  executows  by  virtue  of  a  power  given 
them  by  the  will  of  their  testator  were  estopped  from  asserting 
an  individual  title  as  against  that  made  by  them  as  executors. 

In  Heard  v.  Hall,  33  Mass.  457,  a  guardian  who  had  sold  real 
estate  as  the  property  of  his  ward  by  virtue  of  an  order  of  sale 
obtained  upon  his  application  was  held  estopped  from  asserting 
an  individual  title  as  against  the  title  made  by  him  as  guardian. 

In  the  case  of  Martin  v.  Ives,  17  S.  &  R.  863,  Justice  Gibson 
said  as  follows  :  "  Estoppels  are  sometimes  said  to  be  odious, 
and  it  has  been  affirmed  that  there  is  no  such  thing  as  equitable 
estoppel.  But  the  doctrine  of  election,  which  prevents  a  party 
from  claiming  repugnant  rights,  and  which  has  been  so  advan- 
tageously introduced  into  the  courts  of  equity  is  manifestly  an 
extension  of  the  principle.  In  courts  of  law  they  are  for  Uie 
most  part  reconcilable  to  the  purest  morality,  and  when  they 
produce  neitlier  hardship  nor  injustice  they  merit  indulgence,  if 
not  favor.  The  conclusiveness  of  judgments,  which  conduces 
so  essentially  to  peace  and  repose,  has  no  other  foundation." 
When  we  apply  the  language  used  above  to  the  facts  of  this 
case  and  consider  the  peculiar  facts  of  the  case,  the  relationship 
of  the  respective  parties  interested  to  each  other  and  to  the  titles 
as  shown  by  the  record,  we  certainly  consider  it  more  consonant 
with  equity  and  the  probable  intention  of  the  parties  by  whose 
acts  the  titles  were  placed  in  the  position  they  were  found  when 
this  suit  was  brought,  that  the  courts  should  respect  the  title 
made  by  the  administrators  of  George  Miller  in  all  controversies 
between  the  parties. 

One  contention  of  the  defendants'  counsel  remains  to  be  con- 


Digitized  by  VjOOQIC 


KKLLERMAN  v.  MILLER.  451 

1897.]  Opinion  of  Court  below — Assignment  of  Errors. 

sidered.  It  is  claimed  by  them  that  whatever  title  Joseph  Mil* 
ler  obtained  by  virtue  of  the  orphans'  court  sale  would  inure  to 
the  benefit  of  his  cotenants  and  still  leave  in  him  or  his  ven- 
dees only  an  undivided  one  third  interest.  If  J.  H.  Miller  is 
estopped  from  setting  up  his  title  as  a  co tenant  as  against  the 
title  made  by  him  as  administrator,  then  it  follows  that  he  can- 
not assert  that  the  title  taken  under  his  own  deed  by  Joseph 
Miller  was  for  his  benefit  as  a  cotenant.  This  principle  might 
have  applied  as  between  Joseph  Miller  and  John  Miller,  a  coten- 
ant entirely  disconnected  with  the  oi'phans'  court  sale,  but  J.  H. 
Miller  having  acquired  the  interest  of  John  Miller,  and  now 
defending  under  his  deed  is  just  as  much  estopped  from  assert- 
ing this  after-acquired  title  as  against  the  title  conveyed  by  him 
as  administrator,  as  he  is  from  asserting  the  title  which  he 
abeady  had  at  that  time.  The  authorities  are  full  and  complete 
as  to  the  application  of  the  principle  of  title  by  estoppel  as 
against  an  after-acquired  interest.  J.  H.  Miller,  has  by  his  own 
act,  estopped  himself  from  asserting  any  title  under  the  trust 
deed,  and  therefore  the  same  acts  estop  him  from  asserting  that 
the  title  taken  by  Joseph  Miller  at  the  orphans'  court  sale  should 
inure  to  his  benefit. 

It  follows  from  the  above  that  judgment  should  be  entered 
on  the  verdict  rendered  by  the  jury  in  pursuance  with  our  in- 
structions. Probabl}^  it  would  have  been  more  consonant  with 
the  practice  to  have  directed  a  verdict  for  the  plaintiff  for  an 
undivided  one  ninth  interest,  with  the  right  to  direct  a  verdict 
in  her  favor  for  an  undivided  one  fourth  after  consideration  of 
the  reserved  point,  but  this  is  immaterial,  as  the  same  result  is 
reached  by  directing  judgment  to  be  entered  on  the  verdict. 

And  now,  January  21, 1897,  judgment  for  the  plaintiff  on  the 
reserved  point,  and  it  is  directed  that  on  the  payment  of  the  jury 
fee  judgment  be  entered  for  the  plaintiff  for  an  undivided  one 
fourth  interest  described  in  the  writ. 

Errors  assifftied  were  (1)  In  affirming  the  plaintiff's  first 
pointy  which  point  and  the  answer  of  the  court  thereto  were 
as  follows:  "1.  By  the  proceedings  in  the  orphans'  court  by 
which  the  land  in  dispute  was  sold  as  the  property  of  George 
Miller,  deceased,  J.  H.  Miller  and  John  Miller  were  estopped 
from  subsequently  claiming  the  land  as  their  own  under  tlie 
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agreement  between  Oliver  David  and  George  Miller,  trustee- 
Answer :  We  reserve  that  question  inasmuch  as  that  raises  the 
real  question  of  the  ease,  and  the  questions  raised  in  the  other 
points  are  all  collatei'al  to  that.  They  could  not  be  formally 
passed  upon  at  tliis  time,  but  can  be  in  an  opinion  prepared  here- 
after under  the  facts  of  the  case,  and  we  direct  that  you  i:ender 
a  verdict  in  favor  of  the  plaintiff  for  an  undivided  fourth  of 
the  land  described  in  the  writ,  subject  to  the  question  reserved 
and  the  right  of  the  court  to  dii-ect  that  judgment  be  entered 
for  the  plaintiff  for  an  undivided  ninth  interest  non  obstante 
veredicto,"  and  in  not  directing  a  verdict  and  entering  judgment 
for  the  plaintiff  for  but  the  undivided  one  ninth  interest  in 
accordance  with  the  request  in  the  defendants'  points  submitted 
and  in  accordance  with  the  law  arising  upon  the  facts  in  the 
record.  (2)  In  disregarding  the  points  submitted  by  the 
defendants  in  writing,  in  not  answering  the  same,  and  in  not 
returning  them  with  its  opinion  as  a  part  of  the  record,  and  in 
entering  judgment  for  the  plaintiff  in  disregard  of  the  proposi- 
tions of  law  therein  contained  upon  the  facts  in  the  record  with- 
out giving  the  defendants  the  benefit  of  said  points,  answers  or 
exceptions.  (3)  In  holding  and  deciding  in  its  opinion  filed 
against  the  exception  of  the  defendants  that  J.  H.  Miller  and 
John  Miller  were  estopped  from  asserting  their  superior  title  as 
cotenants  with  Joseph  Miller  as  against  Mrs.  Keller  man,  the 
plaintiff,  and  Joseph  Miller's  vendee,  by  reason  of  the  fact  that 
J.  H.  Miller  signed  a  report  of  an  orphans'  court  sale  made  by 
I.  N.  Miller,  his  coadministrator,  to  Joseph  Miller,  and  joined 
in  the  execution  of  a  deed  therefor  in  his  capacity  as  adminis- 
trator, whilst  Joseph  Miller  stood  in  the  relation  of  tenant  in 
common  with  John  Miller  and  J.  H.  Miller  with  respect  to  the 
property  in  question.  (4)  In  holding  and  deciding  that  the 
title  acquired  by  Joseph  Miller  at  the  orphans'  court  sale,  whilst 
standing  in  the  relation  of  cotenant  with  respect  to  the  property 
sold  would  inure  to  his  exclusive  benefit,  and  that  J.  H.  Miller 
was  estopped  from  asserting  his  superior  title  to  the  property 
in  question  as  tenant  in  common  with  Joseph  Miller  at  the  time 
of  the  purchase,  as  against  Joseph  Miller  and  his  vendees. 
(5)  In  appl3'ing  the  doctrine  of  estoppel  to  the  facts  in  tliis 
case,  and  in  holding  and  deciding  that  one  tenant  in  conmion 
may  by  the  purchase  of  an  outstanding  title  or  incumbrance 
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affecting  the  common  property  estop  his  cotenants  out  of  title. 
(6)  In  directing  judgment  to  be  entered  for  the  plaintiff  for 
the  undivided  one  fourth  interest  in  the  lots  in  question,  in- 
stead of  the  one  ninth  interest,  against  the  exception  of  defend- 
ants. 

H.  H.  Goucher^  with  him  J".  IF.  Huichimon  and  Lev.  McQuin- 
tion^  for  appellant. — It  was  held  in  the  case  of  Hill  v.  Epley,  31 
Pa.  331,  to  be  the  established  law  of  Pennsylvania  that  inquiry 
is  always  a  duty  of  the  purchaser,  and  that  the  maxim  of  caveat 
emptor  imposes  the  performance  of  such  duty.  And  to  the 
same  effect  are  the  cases  of  Jacques  v.  Weeks,  7  Watts,  267, 
Hood  V.  Fahnestock,  1  Pa.  470,  and  Knouff  v.  Thompson,  16 
Pa.  862, 

If  the  truth  be  known  to  botli  parties,  or  if  they  have  equal 
means  of  knowledge,  there  can  be  no  estoppel :  Hill  v.  Eple3% 
31  Pa.  331 ;  Crest  v.  Jack,  3  Watts,  238 ;  Hepburn  v.  McDow- 
ell, 17  S.  &  R.  383. 

A  deed  like  a  judgment  estops  the  parties  only  in  the  char- 
acter in  which  they  execute  it :  Wright  v.  DeGroff,  14  Mich. 
164 ;  Doe  d.  Hornby  v.  Glenn,  1  Ad.  &  E.  49 ;  Smith  v.  Penny, 
44  Cal.  162 ;  Hall  v.  Matthews,  68  Ga.  490 ;  Trentman  v.  Eld- 
ridge,  98  Ind.  525. 

The  law  is  too  well  settled  that  one  tenant  in  common  cannot 
purchase  a  title  affecting  the  common  property,  to  admit  of 
serious  controversy,  and  the  rule  being  founded  on  considera- 
tions of  public  policy  is  an  inflexible  one.  We  refer  the  court 
to  the  late  case  of  Tanney  v.  Tanney,  159  Pa.  277. 

T.  (7.  Campbell^  \vith  him  Jame9  M.  Qalbreath  and  James  B. 
McJankin^  for  appellee. — As  to  the  question  of  estoppel  cited, 
Sims  V.  Chew,  15  S.  &  R.  196 ;  Miller  v.  Sprmger,  70  Pa.  269 ; 
MUler  V.  Springer,  88  Pa.  203. 

If  the  orphans'  court  proceeds  to  sell  the  land  of  a  decedent 
as  a  fee  simple  while  the  decedent  has  a  less  estate,  his  sisters, 
who  are  entitled  to  the  fee,  are  estopped  if  they  accept  part  of 
the  purchase  money :  Cameron  v.  Coy,  165  Pa.  290. 

Even  whei'c  the  orphans'  court  has  no  jurisdiction  to  author- 
ize and  approve  a  sale  of  real  estate,  yet  if  it  is  done  and  the 
guardian  of  the  decedent's  son  is  cited  to  appear  but  he  makes 
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no  objection^  and  he  benefits  by  the  purchase  money  indirectly^ 
he  cannot,  eight  years  afterwards,  in  an  action  of  ejectment  re- 
cover the  land :  Jacoby  v.  McMahon,  174  Pa.  133. 

Opinion  by  Orlady,  J.,  July  23, 1897  : 

On  September  17, 1847,  Oliver  David  conti-acted  in  writing 
to  sell  and  convey  two  lots  of  ground  in  the  borough  of  Butler 
in  consideration  of  '^847.32,  to  Geoi-ge  Miller,  in  trust  for  Jolui 
Miller,  Joseph  Miller,  and  Harvey  Miller,  his  sons.  Possession 
was  taken  under  the  contract  by  George  Miller  and  tlie  purchase 
money  (except  $381.42)  was  paid  by  him  to  Oliver  David,  who 
died  without  making  a  deed  for  the  premises.     On  January  18, 

1872,  James  Campbell  administrator  of  Oliver  David,  presented 
his  petition  to  the  orphans'  court  for  specific  performance  of 
this  contract,  and  a  decree  was  entered  against  George  Miller 
for  the  specific  execution  of  the  contract  according  to  its  terms. 

In  December,  1872,  George  Miller  died,  without  having  com- 
plied with  the  decree  for  specific  execution,  and  letters  of  ad- 
ministration were  taken  out  on  his  estate  by  I.  N.  Miller  and 
J.  H.  Miller,  who,  as  administrators  of  George  Miller,  deceased, 
paid  the  balance  of  the  purchase  money,  and  on  February  15, 

1873,  James  Campbell  as  administrator,  made  and  delivered  a 
deed  for  the  premises  to  I.  N.  Miller  and  J.  H.  Miller,  admin- 
istrators of  George  Miller  deceased  in  trust  for  said  estate  and 
in  trust  for  John  Miller  and  Joseph  Miller  and  Harvey  Miller, 
their  heirs  and  assigns  forever. 

On  February  3, 1879,  I.  N.  Miller  and  J.  H.  Miller,  as  ad- 
ministrators of  George  Miller,  presented  a  petition  to  the  or- 
phans' court  praying  for  leave  to  sell  the  two  lots  of  gi*ound 
for  the  payment  of  debts  of  George  Miller,  deceased.  This  pe- 
lition  was  not  pressed  and  on  July  18, 1881, 1.  N.  Miller  as  one 
of  the  administrators  of  George  Miller  presented  a  petition  to 
the  orphans'  court  for  leave  to  sell  the  two  lots  of  ground  for 
the  payment  of  a  debt  of  George  Miller  of  $4,103.12  due  the 
administrators  as  shown  by  an  administration  account  which 
was  previously  stated  by  them  and  filed,  and  a  citation  on  the 
widow  and  heirs  was  awarded.  On  July  30,  1881,  the  widow 
and  all  the  heirs  except  I.  N.  Miller  and  J.  H.  Miller  agreed  in 
writing  that  the  order  should  be  made  as  prayed  for,  the  same 
as  if  the  petition  had  been  presented  and  the  sale  of  property 
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had  been  made  thereon  within  five  years  after  the  death  of 
George  Miller.  On  December  8,  1881, 1.  N.  Miller  and  J.  H. 
Miller,  as  administratora,  presented  to  the  orphans'  court  their 
repoi-t  of  the  sale  of  the  land  for  the  sum  of  $670  to  Joseph 
Miller,  which  sale  was  confirmed,  and  a  deed  was  directed  to 
be  made  to  Joseph  Miller;  and  this  order  was  complied  with 
February  28,  1882.  On  August  10,  1883,  Joseph  Miller  exe- 
cuted and  delivered  a  quit  claim  deed  for  the  undivided  three 
fourths  interest  in  the  land  in  dispute  to  I.  N.  Miller,  George 
P.  Miller  and  T.  A.  Cunningham,  in  trust  for  Harriet  Miller. 
I.  N.  Miller  died  in  1884,  and  by  his  will  devised  his  interest 
in  the  land  in  dispute  (subject  to  ft  life  estate  in  favor  of  Eliza- 
beth Miller,  his  mother)  to  his  widow,  now  Ada  S.  Kellerman, 
the  plaintiff.  Elizabeth  Miller  died  before  this  suit  was  brought. 
By  other  conveyances  the  interests  of  all  parties  except  that  of 
Ada  S.  Kellerman  and  Harriet  Miller  have  become  vested  in 
J.  H.  Miller,  who,  with  Harriet  Miller  was  in  possession  of  the 
premises,  and  this  action  was  brought  by  Ada  S.  Kellerman, 
devisee  of  L  N.  Miller  to  recover  the  undivided  one  fourth  in- 
terest of  the  land  in  dispute  which  she  claims  under  the  deed 
of  Joseph  Miller  to  I.  N.  MUler,  dated  August  10, 1883. 

It  clearly  appears  by  the  evidence  that  J.  H.  Miller  was  one 
of  the  actors  in  securing  the  sale  of  this  real  estate  under  the 
proceedings  in  the  orphans'  court ;  he  joined  in  the  return  to 
the  order  of  sale,  in  which  he  averred  that  the  title  to  this  land 
was  in  George  Miller ;  also  that  he  had  received  the  purchase 
money  and  had  under  the  authority  of  the  decree  confirming 
the  return  of  sale  executed  a  deed,  but  he  now  asserts  that  the 
proceeding  was  void  because  the  title  was  not  in  fact  in  George 
Miller,  but  in  cestuis  que  trustent.  The  order  for  sale  of  this 
real  estate  was  secured  after  the  account  of  the  administration 
liad  been  filed  and  a  balance  had  been  determined  in  their  favor 
against  the  estate  of  George  Miller,  as  against  whose  land  they 
claim  a  lien,  and  from  which  they  claimed  payment  of  this  debt. 
J.  H.  Miller  was  so  intimately  connected  with  the  title  as  a 
party  in  interest,  with  the  administration  account,  and  with  the 
proceedings  to  sell  the  real  estate,  that  he  could  not  have  been 
ignorant  of  the  natural  effects  of  his  act ;  and  had  the  land 
been  purchased  by  a  person  unconnected  with  the  title,  there 
could  be  no  question  but  that  J.  H.  Miller  would  have  been 
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estopped  from  asserting  the  title  he  then  held,  as  against  such 
a  purcliaser.  So  far  as  the  evidence  shows,  there  was  no  shadow 
of  title  in  George  Miller,  nor  any  assertion  on  the  part  of  any 
one  that  such  title  existed,  and  had  J.  H.  Miller  desired  to  put 
himself  in  such  a  position  as  not  to  be  restrained  from  assert- 
ing the  title  that  he  knew  he  had  in  the  land,  it  would  have 
been  a  very  easy  matter  to  have  described  the  interest  they 
were  selling  in  the  petition  asking  for  the  order  of  sale,  and 
the  deed  following  it  in  such  a  way  that  he  would  not  be  pre- 
judiced thereby;  although,  had  he  done  so,  there  probably 
would  hjive  been  no  price  offered.  Instead  of  doing  this,  he 
undertook  to  sell  the  property  under  cloak  of  an  order  of  court, 
as  the  real  estate  of  the  decedent,  that  is  to  raise  money  to  pay 
in  part  the  debt  due  him  and  his  coadministrator,  and  if  the  pur- 
cliaser at  such  a  sale  would  not  acquire  his  individual  title  by 
estoppel,  the  reasons  for  applying  the  principle  invoked  in  this 
ease  would  be  no  longer  well  founded  in  any  case,  as  the  con- 
vincing argument  of  the  learned  trial  judge  shows.  To  us  this 
is  unanswerable. 

The  opinion  of  the  court  below  in  disposing  of  the  legal  ques- 
tion reserved  on  the  trial  covers  the  whole  case,  and  to  add  to 
it  would  be  mere  repetition. 

The  assignments  of  error  are  overruled,  and  the  judgment  is 
affirmed. 


H.  P.  Hudson  v.  Israel  Watson,  Appellant. 

statute  of  frauds— Parol  agreement  to  abandon  an  easement — Executed 
cofitraci — Evidence . 

A  parol  contract  for  the  abandonment  of  an  easement  will  be  sustained 
when  such  an  at^reement  has  been  so  far  executed  as  to  make  it  inequi- 
table to  rescind  the  same. 

Proceedings  being  pending  for  opening  a  public  road,  over  lands  ser- 
vient to  an  easement  of  right  of  way,  the  owner  of  the  dominant  tenement 
made  a  parol  agreement  with  the  owner  of  the  servient  tenement  that  if 
he  would  refrain  from  objecting  to  the  road  he,  the  owner,  would  release 
his  right  of  way.  Acquiescence  being  thus  obtained  and  the  road  opened, 
such  parol  agi*eement  becomes  executed  and  cannot  be  repudiated  because 
not  in  writing— but  the  question  of  alleged  abandonment  must  be  sub« 
mitted  to  the  jurv  under  adequate  instructions. 
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EoHment  by  prescription — User  must  be  uninterrupted  and  adverse. 
An  uninterrupted  adverse  possession  of  land  for  the  period  of  twenty- 
one  years  gives  a  title  which  is  not  to  be  defeated  by  mere  protestation  of 
the  owner.  He  must  make  entry  or  bring  an  action  within  twenty-one 
years  or  his  right  is  gone.  The  same  doctrine  applies  to  an  easement. 
The  right  claimed  however,  not  only  must  have  been  enjoyed  without  in- 
teniiption  for  twenty-one  years,  but  such  enjoyment  must  have  been  ad- 
vei-se  to  the  rights  of  the  owner  of  the  land  in  order  to  give  title. 

Easement^Right  of  way — Essentials  of  title  by  prescription. 

Two  of  the  essential  qualities  of  easements  are  that  they  are  imposed 
for  the  benefit  of  corporeal  property  and  that  there  must  be  two  distinct 
tenements,  the  dominant  and  servient.  They  do  not  alttich  when  claimed 
by  prescription  to  the  person.  A  right  of  way  by  prescription  is  estal>- 
lishcd  when  the  occupier  of  the  dominant  tenement  is  there  by  a  claim  of 
right  and  acquires  title  to  the  land  by  possession  and  to  the  easement  by 
user. 

Charge  of  court—Erroneous  quotation  of  name  of  witness,  not  reversi' 
ble  error. 

The  en'oneous  quotation  of  the  name  of  a  witness  is  not  a  reversible 
error  where  such  name  is  not  stated  as  a  definitive  fact  and  where  it  was 
pi*actically  left  as  a  question  to  the  jury  without  objection  made  at  the  timd 
which  would  have  enabled  the  error  to  have  been  coiTeoted. 

Argued  May  13, 1897.  Appeal,  No.  146,  April  T.,  1897,  by 
defendant,  from  judgment  of  C.  P.  Armstrong  Co.,  Dec.  T., 
1893,  No.  263,  on  verdict  for  plaintiff.  Before  Rice,  P.  J., 
WiLLABD,  WiCKHAM,  Beaveb,  Reedbb  and  Orlady,  JJ. 
Reversed. 

Trespass  for  obstructing  right  of  way.    Before  Rayburn,  P.  J. 

This  case  came  before  the  Superior  Court  in  2  Pa.  Superior 
Ct.  422,  The  plaintiff,  the  owner  of  the  alleged  dominant  ten- 
ement, brought  this  action  in  trespass  against  the  defendant, 
the  owner  of  the  alleged  servient  tenement,  for  obstruction  of 
a  right  of  way  over  the  alleged  servient  tenement.  It  was 
alleged  that  a  petition  was  presented  for  a  road,  which  should 
run  both  over  the  land  of  Hudson  and  Watson,  and  that  it  was 
agreed  between  Watson  and  Hudson  that  if  Watson,  who  was 
about  to  object  to  the  new  road,  would  withdraw  his  objection 
and  allow  the  new  road  to  be  laid  out  that  Hudson  would  cease 
to  travel  the  old  road ;  that  Watson  acquiesced  and  the  new  road 
was  laid  out  upon  the  Watson  property ;  that  Hudson  succeed- 
ing in  having  the  new  road  opened,  repudiated  his  agreement 
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and  undertook  to  travel  over  the  Watson  property  by  both 
routes,  whereupon  Watson  undertook  to  and  did  obstruct  the 
old  road.  Hudson  then  brought  an  action  of  trespass.  Watson 
defended  on  the  grounds :  First.  That  the  road  was  abandoned 
by  the  agreement  of  Hudson  and  that  the  agreement  was  car- 
ried out  and  that  by  virtue  thereof  an  additional  servitude  was 
put  upon  his  land  which  resulted  in  his  injury  and  Hudson's 
benefit  and  that  Hudson  could  not  repudiate  his  agreement. 
Second.  That  the  road  was  a  public  one  and  that  the  remedy 
for  obstructing  a  public  road  was  indictable,  not  actionable. 
Third.  That  the  plaintiff  could  not  acquire  a  right  of  way 
through  unenclosed  woodland.  Fourth.  That  the  road  claimed 
was  not  over  the  same  route,  but  was  a  loose  and  rambling  way. 

On  the  first  trial  a  verdict  was  rendered  in  favor  of  the  de- 
fendant, but  the  judgment  was  reversed  by  the  Superior  Court 
See  2  Pa.  Superior  Ct.  422. 

On  the  second  trial  verdict  and  judgment  for  plaintiff  for 
$1.50.     Defendant  appealed. 

Errors  assigned  among  others  were  (1)  In  answer  to  the 
plaintiff's  ninth  point,  which  point  and  answer  are  as  follows : 
"9.  We  instruct  you,  that  the  mere  agreement  between  Hudson 
and  Watson,  even  if  actually  made,  would  not  be  suflScient  up- 
on which  to  base  an  abandonment  of  the  easement  claimed  by 
Hudson,  unless  that  agreement  was  actually  carried  into  effect; 
and  to  carry  it  into  effect,  it  was  essential  that  Watson,  the  de- 
fendant, should  have  taken  possession  of  the  way  or  obstructed 
the  road  under  and  in  pursuance  of  the  terms  of  the  agreement. 
Answer:  That  point  is  affirmed."  (2)  In  the  general  charge 
as  follows :  "  Now,  in  reference  to  this  way  from  Mr.  Hudson's 
down,  we  desire  to  call  your  attention  to  the  testimony  of  some 
of  the  witnesses  and  we  have  already  spoken  about  it  a  little. 
That  is  as  to  the  opening  of  this  road  by  Moore  and  the  using 
of  it.  Now,  if  you  find  from  the  evidence  that  this  road  was 
opened  by  Moore,  and  used  across  the  land  of  Watson  with  the 
consent  and  agreement  of  the  former  owners  in  title  and  that 
Moore  and  the  successors  in  title  to  this  property  now  owned 
by  Hudson  had  the  right  of  way  as  an  easement  across  the  land 
of  Watson,  and  this  right  of  way  was  appurtenant  to  this  land 
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occupied  by  Hudson,  then  Hudson  would  have  the  right  to  use 
that  way  unless  he  would  abandon  the  right  in  some  way." 

W.  D.  Patton^  for  appellant. — The  first  assignment  of  error 
is  not  in  obedience  to  the  opinion  of  Beaver,  J.,  at  the  former 
argument  of  this  case ;  see  Hudson  v.  Watson,  2  Pa.  Superior 
Ct  422,  nor  will  it  do  to  say  that  the  law  is  correctly  laid  down 
in  the  general  charge  for  as  said  by  the  Supreme  Court  in  the 
case  of  Wolf  v.  Wolf,  158  Pa.  621,  that  where  there  is  a  serious 
inconsistency  between  the  general  charge  and  the  answer  to  a 
point,  the  jury  could  not  tell  what  they  were  to  do  in  such  cir- 
cumstance and  the  case  should  be  reversed. 

A  mere  user  of  a  right  of  way  for  twenty-one  years  in  a  spirit 
of  accommodation,  and  not  adversely  will  not  establish  an  ease- 
ment: Bennett  v.  Biddle,  140  Pa.  896. 

A  grant  is  only  presumed  where  one  uses  a  road  over  the  land 
of  another  without  asking  leave  and  without  objection :  Oke- 
son  V.  Patterson,  29  Pa.  22. 

James  H.  McCain  of  McCain  &  Christy^  for  appellee. — The 
contract  here  set  up  is  nothing  more  than  a  parol  transfer  or 
sale  of  the  easement  by  Hudson  to  Watson.  Such  a  contract 
is  admittedly  within  the  operation  of  the  statute  of  frauds :  Hill 
V.  Meyers,  43  Pa.  170. 

Opinion  by  Beaver,  J.,  July  28, 1897 : 

When  this  case  was  heard  about  a  year  ago,  2  Pa.  Superior 
Ct.  422,  one  of  the  assignments  of  error  was  directed  to  a  point 
presented  by  the  defendant  and  to  the  answer  of  the  court 
thereto.  The  point  and  answer  were  as  follows :  *'  If  the  jury 
believe  the  evidence  of  Israel  Watson,  that  the  plaintifif  agreed 
to  abandon  the  road  in  dispute  on  the  completion  of  the  new 
road,  the  plaintiff  cannot  recover  and  the  verdict  of  the  jury 
must  be  for  the  defendant.  That  point  is  aflSrmed."  The  in- 
adequacy of  the  point  was  sustained  for  the  reason  that  it  did 
not  affirm  as  a  fact  that  the  new  road  had  been  completed.  We 
said  then  in  reference  thereto :  '*  The  mere  agreement  between 
Hudson  and  Watson,  even  if  actually  made,  would  not  be  suffi- 
cient upon  which  to  base  an  abandonment  of  the  easement 
claimed  by  Watson,  unless  that  agreement  was  actually  carried 
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into  effect,  and  the  jury  should  have  been  so  instructed.'*  If 
the  public  road  concerning  which  the  agreement  was  made  was 
actually  opened,  the  agreement  between  the  parties  was  then 
** carried  into  effect"  and  the  abandonment  of  the  easement 
claimed  by  Hudson  could  be  enforced.  This  seems  to  have 
been  clearly  comprehended  by  the  court  in  the  general  charge 
to  the  jury ;  and,  if  nothing  further  had  been  said  upon  the 
subject,  no  objection  could  be  taken  thereto.  The  plaintiffs 
ninth  point,  however,  goes  much  farther  and,  in  aflSmiing  that 
point,  tlie  court  fell  into  error.  The  answer  of  the  court  to  this 
point  constitutes  the  first  assignment  of  error.  The  point  and 
answer  are  as  follows :  "  We  instruct  you  that  the  mere  agree- 
ment between  Hudson  and  Watson,  even  if  actually  made,  would 
not  be  sufficient  upon  which  to  base  an  abandonment  of  the  ease- 
ment claimed  by  Hudson,  unless  that  agreement  was  actually  car- 
ried into  effect,  and  to  carry  it  into  effect  it  was  essential  that 
Watson,  the  defendant,  should  have  taken  possession  of  the  way 
or  obstructed  the  road,  under  and  in  pursuance  of  the  terms  of  the 
agreement."  The  agreement,  as  claimed  by  the  defendant,  was 
that,  if  Watson,  the  owner  of  the  servient  tenement,  refrained 
from  interfering  in  any  way  with  the  opening  of  the  public  road 
which  was  the  subject  of  negotiations,  that  then  and  in  that 
event  Hudson,  the  owner  of  the  dominant  tenement,  would 
abandon  the  easement  claimed  by  him.  Watson  was  under  no 
obligation,  by  reason  of  the  terms  of  the  agreement  or  other- 
wise, to  obstruct  the  right  of  way  claimed  by  Hudson.  He 
might  wish  to  keep  it  open  for  his  own  use  or  for  the  use  of 
the  public.  He  ali-eady  had  possession  of  the  land  over  which 
the  easement  was  claimed  and  that  portion  of  the  plaintiff's 
point,  therefore,  which  related  to  carrying  the  agreement  into 
effect  was  erroneous  and  altogether  misleading  and  should  have 
been  refused,  as  stated ;  or,  the  first  part  of  the  point  could 
have  been  affirmed  and  the  latter  part  relating  to  the  manner 
in  which  the  agreement  was  to  be  canied  into  effect^  refused 
or  modified.  In  order  to  carry  the  agreement  into  effect,  it  was 
only  necessary  that  the  public  road  which  was  the  subject  of 
the  agreement  should  be  actually  opened  for  public  use.  The 
first  assignment  of  error  is,  therefore,  sustained. 

If  in  that  portion  of  the  charge  of  the  court  to  the  jury  em- 
bodied in  the  second  assignment  of  error  the  court  intended  to 
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convey  the  impression  that  an  easement  can  be  gained  by  the 
use  of  a  way  with  the  consent  and  agreement  of  the  owner  of 
the  land  over  which  the  same  is  used,  it  was  erroneous.  Mr. 
Chief  Justice  Lewis,  in  Okeson  v.  Patterson,  29  Pa.  22,  clearly 
stated  the  law  upon  this  subject:  "An  uninterrupted  adverse 
possession  of  land  for  the  period  of  twenty-one  years  gives  a 
title  which  is  not  to  be  defeated  by  a  mere  protestation  of  the 
owner.  He  must  make  an  entry  or  bring  an  action  within 
twenty-one  years  or  his  right  is  gone ;  so  in  the  case  of  an  ease- 
ment over  his  land,  uninterrupted  enjoyment  of  it  for  twenty- 
one  years  adversely  to  the  rights  of  the  owner  of  the  land  gives 
'  a  title  which  cannot  be  defeated  by  mere  objections  or  denials 
of  the  right.  He  must  bring  an  action  or  obstruct  the  enjoy- 
ment within  twenty-one  years  from  its  commencement  or  his 
right  to  obstruct  it  is  gone."  So,  in  Bennett  v.  Biddle,  140 
Pa.  896,  it  was  held  that  "  The  right  must  not  only  have  been 
enjoyed  without  interruption  for  twenty-one  years  but  that  en- 
joyment must  have  been  adverse  to  the  rights  of  the  owner  of 
the  land,  in  order  to  give  a  title." 

None  of  the  other  assignments  of  error  are  sustained.  Even  if 
the  trial  judge  were  mistaken  in  his  recollection  as  to  the  nama 
of  the  witness  who  testified  as  to  Watson's  declarations  in  re- 
gard to  the  character  of  the  road  through  his  premises,  as  com- 
plained of  in  the  third  assignment,  it  would  not  be  a  reversible 
error.  The  name  of  the  witness  is  not  stated  as  a  fact  and, 
therefore,  the  question  was  practically  left  to  the  jury. 

As  to  the  fourth,  fifth,  sixth,  eighth  and  ninth  assignments 
it  is  only  necessary  to  say  that  two  of  the  essential  qualities  of 
easements  are  that  they  are  imposed  for  the  benefit  of  corporeal 
property  and  that  there  must  be  two  distinct  tenements,  the 
dominant  to  which  the  right  belongs  and  the  servient  upon 
which  the  obligation  rests :  Washburn's  Easements  and  Servi- 
tudes (3d  ed.),  1873,  sec.  3.  They  do  not  attach,  at  least  when 
claimed  by  prescription,  to  the  person.  The  same  particularity, 
therefore,  in  regard  to  the  title  of  the  dominant  tenement  is 
not  necessary  as  in  the  case  of  an  ejectment.  If  the  occupier 
of  the  dominant  tenement  who  laid  the  foundation  of  the  rig) it 
of  way  by  prescription  were  there  by  a  claim  of  right,  as  John 
Moore  seemed  to  be,  we  think  the  necessary  conditions  of  ac- 
quiring a  right  by  prescription  were  fulfilled.     Although  the 
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evidence  is  not  very  explicit,  he  would  seem  to  have  acquired 
title  to  the  land  which  he  occupied  as  well  as  to  the  right  of 
way,  by  possession  of  the  one  and  use  of  the  other,  and  this 
prior  to  the  act  of  April  25,  1850.  There  was  no  error  in  the 
answers  of  the  court  to  the  first  and  second  points  of  the  plain- 
tiff, as  complained  of  in  the  eighth  and  ninth  assignments. 

As  to  the  seventh  assignment,  there  is  no  attempt  on  the  part 
of  the  plaintiff  to  recover  for  damages  sustained  by  the  public. 
The  fact  that  the  public  traveled  the  road  referred  to  does  not 
necessarily  interfere  with  his  right  of  way  as  claimed  in  his 
statement.  As  a  matter  of  careful  pleading,  it  would  have  per- 
haps been  better  to  have  omitted  the  statement  as  to  the  pub- ' 
lie  but  we  cannot  see  that  the  statement  of  this  fact  interferes 
with  the  right  to  recover.  It  is,  at  the  most,  a  bit  of  surplus- 
age which  would  have  been  stricken  out  by  the  court  upon  ap- 
plication. 

.  Being  compelled  to  sustain  the  first  assignment  of  error 
and  also  the  second,  if  the  construction  put  by  the  appellant 
upon  the  part  of  the  charge  of  the  court  complained  of  therein 
is  correct,  as  it  seems  to  be,  the  judgment  is  reversed  and  a  new 
venire  awarded. 


Beaver  Building  &  Loan  Association  v.  B.  Prank  Bad- 
ders,  John  B.  Potter,  Executor  of  Vianna  Lassen 
Badders,  deceased,  and  Mrs.  Elvira  Hood,  terre- 
tenant,  who  is  Appellant. 

Executor's  scUcr— Release  of  lien  by  building  associalion—QuesUon  for 
jury. 

An  affidavit  of  defense,  in  a  suit  by  a  building  association,  is  sufficient 
'\%'liicli  alle<^es  that,  at  an  exccutor^s  sale  of  tlie  premises  subject  to  the  mort- 
gage, the  authorized  attorney  of  the  association  announced  that  the  sale 
would  discharge  the  mortgage ;  that  the  sale  was  confirmed ;  that  the  asso- 
ciation presented  at  the  audit  a  claim  on  the  fund  which  was  allowed  by 
the  court  and  paid  by  the  executor. 

Argued  May  10,  1897.  Appeal,  No.  7,  April  T.,  1897,  by 
terre-tenant,  from  judgment  of  C.  P.  Beaver  Co.,  June  T.,  1895, 
No.  388,  in  favor  of  plaintiff,  for  want  of  a  sufiScient  affidavit  of 
defense.  Before  Rice,  P,  J.,  Willard,  Wickham,  Beaveb, 
Ueeder  and  Oblady,  JJ.     Reversed, 
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Sci.  fa.  8ur  mortgage.    Before  Wilson,  P.  J. 
The  facts  sufficiently  appear  in  the  opinion  of  the  court. 
Judgment  for  plaintiff  for  want  of  a  sufficient  affidavit  of 
defense  for  $592.17  with  interest.     Terre-tenant  appealed. 

Error  assigned  among  others  was  entry  of  judgment  for  want 
of  a  sufficient  affidavit  of  defense. 

Win.  A.  McConnel^  with  him  John  M.  Buchanan  and  Lewis 
W.  Meed^  for  appellant. — Previous  to  the  Act  of  1867,  P.  L. 
48,  entitled  "  An  act  relating  to  judicial  sales,  and  the  preserva- 
tion of  the  lien  of  mortgages,"  an  orphans'  court  sale  of  the  real 
estate  of  a  decedent  for  payment  of  debts  dive^sted  the  lien  of  a 
first  mortgage :  Moore  v.  Shultz,  13  Pa.  98. 

The  provisions  of  the  third  section  of  the  act  of  March  23, 
1867,  that  the  lien  of  a  firat  mortgage  shall  not  be  destroyed  J>y 
an  orphans'  court  sale,  was  manifestly  intended  for  the  secur- 
ity of  the  mortgagee,  and  may  be  waived  by  him.  He  may  con- 
sent that  the  property  may  be  sold  discharged  of  all  liens: 
McClure's  Appeal,  37  Leg.  Int.  808. 

The  building  and  loan  association  therefore  having  waived 
the  benefit  of  the  act  of  1887,  the  sale  would  divest  the  lien  of 
the  mortgage,  and  Mrs.  Elvira  Hood  having  paid  to  the  exec- 
utor the  amount  of  the  purchase  money  bid  at  the  sale,  she  can- 
not now  be  compelled  to  pay  this  mortgage  in  addition. 

Jere  C.  Martin^  for  appellee. 

Opinion  by  Willard,  J.,  July  28, 1897 : 

There  is  evidently  something  at  the  root  of  this  case  requir- 
ing the  careful  investigation  of  a  juiy.  The  question  for  our 
consideration  is  whether  there  was  error  on  the  part  of  the  court 
below  in  entering  judgment  for  want  of  a  sufficient  affidavit  of 
defense.  The  facts  set  forth  in  the  affidavit  and  supplemental 
affidavit  must  be  taken  as  true. 

From  the-  record  it  appears  that  on  the  18th  of  May,  1895, 
the  Beaver  Building  &  Loan  Association  issued  a  writ  of  scire 
facias  sur  mortgage  against  B.  Frank  Badders  and  John  B. 
Potter,  executor  of  Vianna  Lassen  Badders,  deceased,  and  Mrs. 
Elvira  Hood,  terre-tenant.    The  mortgage  was  a  first  lien  upon 
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the  property  of  Vianna  Lassen  Badders,  dated  May  8, 1889,  and 
recorded  in  Beaver  county  in  mortgage  book  34  at  page  126. 

By  an  order  of  the  orphans'  court  of  Beaver  county,  the  prop- 
erty described  in  the  mortgage  was  sold  at  orphans'  court  sale 
for  the  payment  of  the  decedent's  debts  on  October  12,  1891, 
and  bid  in  by  Mrs.  Elvira  Hood  for  the  consideration  of  $820. 
The  sale  was  duly  confirmed  by  the  court  on  December  7, 1891. 
The  executor  vras  directed  by  the  court  to  make,  execute  and 
acknowledge  a  deed  for  the  premises  to  Mrs.  Hood,  which  was 
done  on  the  payment  of  the  purchase  money  on  January  9, 1892. 
The  affidavit  of  defense  if  true  is  a  conclusive  answer  to  the 
writ  of  scire  facias.  It  avers,  inter  alia,  "  that  the  Beaver  Build- 
ing &  Loan  Association,  by  its  duly  authorized  and  instructed 
attorney,  did,  on  the  day  that  the  real  estate  was  sold,  on  the 
premises  in  Monaca,  in  said  county,  publicly  proclaim  to  all 
buyers  and  bidders  at  said  sale  that  the  sale  then  about  to  be 
made  would  divest  the  lien  of  the  mortgage  upon  which  the 
above  stated  scire  facias  had  been  issued ;  that  the  affiant,  re- 
lying on  said  statement,  purchased  said  land ;  that  the  amount 
due  on  said  mortgage  was  paid  by  affiant  in  full  to  John  B. 
Potter,  the  executor  of  said  Vianna  Badders,  and  by  him  paid 
to  the  said  Building  &  Loan  Association,  as  will  appear  by 
reference  to  auditor's  report  filed  in  auditor's  docket.  No.  8, 
page  343,  being  at  No.  6,  June  term,  1892,  and  the  proceedings 
at  No.  43,  September  term,  1894,  in  the  orphans'  court  of 
Beaver  county;  that  the  duly  authorized  and  instinicted  at- 
torney for  said  Beaver  Building  &  Loan  Association  appeared 
before  the  auditor  in  the  distribution  of  said  estate,  and  had 
the  amount  due  on  said  mortgage  awarded  to  said  association, 
and  the  amount  therein  awarded  being  in  full  of  said  mortgage 
was  duly  paid  to  the  said  Beaver  Building  &  Loan  Association ; 
that  the  full  amount  of  said  mortgage  has  been  fully  paid  and 
satisfied,  and  that  the  affiant  is  not  indebted  to  said  association 
in  any  sum  whatever,  as  she  is  informed,  believes  and  expects 
to  prove  at  the  trial  of  this  cause." 
.  The  appellant  avers  that  she  purchased  the  property  divested 
of  all  liens  and  if,  as  averred,  the  executor  paid  the  money  on 
this  mortgage  to  the  appellee,  he  ought  not  to  be  obliged  to  pay 
it  back  to  Mrs.  Hood.  The  affidavit  was  sufficient  to  prevent 
judgment  and  cany  the  question  of  payment  to  the  jury,  where 
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it  can  be  ascertained  whether  the  person  who  has  tiie  money  in 
his  pocket  was  duly  authorized  by  the  building  association  (as 
averred),  to  receive  it  or  not. 

The  judgment  is  reversed  and  a  procedendo  awarded. 


Estate  of  Vianna  Lassen  Badders.     Appeal  of  John  B. 
Potter,  Executor. 

Question  for  Jury — Executor^  8  sale — Discharge  of  lien. 

Where  there  is  evidence  tending  to  show  that  at  an  exeeutor^s  sale  for 
the  payment  of  debts,  a  building  and  loan  association  authorized  the  di- 
vestiture of  its  mortgage,  a  first  lien  upon  the  property,  the  said  lien  to  be 
relegated  to  the  fund,  the  question  of  divestiture  and  payment  is  one  to 
be  submitted  to  a  jury. 

Argued  May  10, 1897.  Appeal,  No.  83,  April  T.,  1897,  by 
John  B,  Potter,  executor,  from  decree  of  O.  C.  Beaver  Co.,  sur- 
charging executor  in  distribution.  Before  Rice,  P.  J.,  WiL- 
LABD,  WiCKBLAJi,  Beavbb,  Reedeb  and  Orlady,  JJ.  Re- 
versed, 

Petition  to  open  decree  of  distribution  of  balance  in  the 
hands  of  executor  so  far  as  it  relates  to  award  to  the  Beaver 
Building  &  Loan  Association,  and  for  a  rule  on  the  executor  to 
show  cause  why  he  should  not  pay  the  same  into  court. 

The  facts  sufficiently  appear  from  the  report  of  the  previous 
case,  ante,  p.  462,  and  the  opinion  of  the  court  in  this  case. 

The  court  made  absolute  the  rule,  and  directed  the  executor 
to  pay  to  George  M.  Badders,  guardian  of  petitioners,  the  sum 
of  f494.70,  with  mterest  thereon  from  March  9, 1892. 

Errors  assigned  among  others  were  (1)  In  finding  as  a  fact: 
"There  is  nothing  in  this  case  that  shows  that  the  Beaver 
Building  &  Loan  Association  authorized  the  divestiture  of  its 
mortgage  on  the  Vianna  L.  Badders  property  by  the  executor's 
sale/*  (2)  In  finding:  "Awarding  to  said  association  the  bal- 
ance due  on  its  mortgage,  without  payment  of  the  same,  would 
not  preclude  the  said  association  from  proceeding  on  its  mortgage 
and  selling  the  property  to  make  its  money."  (6)  In  directing 
Vol.  V— 30 
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John  B.  Potter,  executor  of  Vianna  L.  Baddera,  deceased,  to  pay 
to  George  M.  Baddera,  guardian,  the  sum  of  $494.70,  with  in- 
terest thereon  from  March  9,  1892. 

John  M.  Buchanan^  with  liim  Wm,  A.  McConnelj  for  appel- 
lant.— The  court  below  had  no  authority  to  modify  or  change 
the  decree  made,  in  particulara  not  excepted  to  before  absolute 
confirmation,  without  a  citation  to  all  parties  to  be  aiBfected 
thereby :  Keys'  Estate,  4  Dist.  Rep.  134 ;  Christian's  Estate, 
13  C.  C.  Rep.  415. 

The  court  eiTcd  in  not  discharging  this  rule,  not  only  because 
it  made  an  order  contrary  to  the  rule  prayed  for,  but  because 
it  had  no  authority  in  the  law  for  so  doing.  The  order  is  based 
on  tlie  sole  fact  that  the  three  children  of  Vianna  L.  Badders 
were  minora  during  the  settlement  of  the  estate,  and  therefore 
the  court  holds  that  they  "  were  not  affected  with  notice  of  any 
of  the  proceedings  therein." 

Frank  H.  Lairdy  for  appellee. — The  appellant  has  not  in  any 
manner  brought  himself  within  the  terms  of  the  Act  of  March 
29,  1832,  P.  L.  190,  and  consequently  his  appeal  should  be 
quashed,  because  he  has  no  interest  in  the  question  decided: 
Gallagher's  Appeal,  89  Pa.  29.  See  also  Stinemari's  Appeal,  84 
Pa.  394,  McAllister's  Appeal,  59  Pa.  205,  and  Mellon's  Appeal, 
82  Pa.  121. 

As  was  said  by  the  Supreme  Court  in  a  per  curiam  in  Ful- 
lerton's  Estate,  146  Pa.  61 :  " .  .  .  .  the  opinion  of  the  or- 
phans' court  is  not  assignable  as  error."  The  orphans'  court, 
ever  since  it  was  founded,  has  had  and  has  "  exercised  the  power 
of  reviewing  and  modifying  its  proceedings  and  decrees  as  an 
authority  necessarily  inherent  and  essential  to  the  right  dis- 
charge of  its  duties : "  George's  Appeal,  12  Pa.  260. 

Opinion  by  Willard,  J.,  July  23, 1897 : 

By  the  distribution  of  the  fund  derived  from  ihe  orphans' 
coui't  sale  of  the  real  estate  of  Vianna  L.  Badders,  deceased,  as 
appears  by  the  report  of  James  Cameron,  an  auditor  appoiuted 
by  the  court  to  make  said  distribution,  there  was  awaixled  of 
said  fund  the  sum  of  $494.70,  to  the  Beaver  Building  &  Loan 
Association,  upon  a  mortgage  in  favor  of  said  association  against, 
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and  the  first  lien  upon,  the  property  of  the  decedent  The  re- 
port of  the  auditor  was  duly  confirmed  by  the  court  on  June  13, 
1892,  and  it  appears  that  the  money  distributed  by  the  auditor 
was  all  paid  by  the  executor  to  the  persons  entitled  thereto, 
except  that  portion  awarded  to  the  Building  &  Loan  Association. 

On  February  28,  1896,  George  M.  Badders,  guardian  of  the 
minor  children  of  Vianna  L.  Badders,  filed  his  petition  praying 
the  court  to  open  up  the  decree  of  distribution  and  make  a 
decree  requiring  Jolin  B.  Potter,  the  executor,  to  pay  the  sum 
of  $494.70,  with  interest,  in  all  $607.50,  into  court  to  await 
further  determination  in  the  matter.  The  petition  recited  the 
appointment  of  petitioner  as  guardian ;  the  death  of  Vianna  L. 
Badders ;  that  by  her  last  will  and  testament  she  devised  and 
bequeathed  her  real  and  personal  property  to  her  minor  children 
and  appointed  JohnB.  Potter  her  executor;  that  the  real  estate 
was  incumbered  by  a  mortgage  to  the  Beaver  Building  &  Loan 
Association  and  was  a  first  lien  thereon;  that  the  real  estate  was 
sold  at  orphans'  court  sale  by  the  executor  for  the  payment  of 
debts,  without  notice  to  the  riiinor  children  or  their  guardian,  and 
that  the  sum  awarded  to  the  Building  &  Loan  Association 
remained  in  the  hands  of  the  executor  and  belonged  to  said 
minor  children. 

The  answer  of  the  executor  admitted  his  appointment  and 
that  he  had  acted  as  said  executor ;  that  he  sold  the  property  for 
the  payment  of  the  decedent's  debts ;  that  at  the  sale  John  F. 
Reed,  the  attorney  for  the  Building  &  Loan  Association,  gave 
notice  to  all  bidders  that  the  sale  would  divest  the  lien  of  the 
mortgage ;  that  he  filed  his  final  account  which  was  confirmed 
by  the  court  and  an  auditor  appointed  to  make  distribution,  and 
that  said  Building  &  Loan  Association  presented  its  claim  before 
the  auditor,  and  the  full  amount  of  the  mortgage  was  awarded 
to  the  association  and  was  afterwards  paid  to  J.  F.  Reed,  its 
attorney. 

Upon  the  rule  to  show  cause,  testimony  was  taken,  showing 
a  state  of  facts  in  support  of  the  answer  filed  by  the  executor. 

We  cannot  agree  with  the  learned  trial  judge  that  ^^  there  is 
nothing  in  this  case  that  shows  that  the  Beaver  Building  & 
Loan  Association  authorized  the  divestiture  of  its  mortgage  on 
the  Vianna  L.  Badders  property  by  tiie  executor's  sale."  Nor 
can  we  agree  that  "  the  executor  has  in  his  hands  the  money 
awarded  to  the  Buildinjf  &  Loan  Association." 
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By  our  opinion  this  day  filed  in  the  appeal  of  Elvira  Hood 
ante,  p.  462 ;  we  have  reversed  the  judgment  in  order  that  the 
question  of  divestiture  and  payment  might  be  properly  submitted 
to  a  jury.  We  express  our  opinion  no  further  than  is  necessary 
to  determine  this  case  upon  the  testimony  filed  in  this  proceed- 
ing. On  the  trial  of  the  scire  facias  sur  mortgage  the  authority 
of  the  person  who  represented  the  building  association  at  the 
sale  and  received  the  money  for  it  as  distributed  by  the  auditor 
can  be  ascertained  by  a  jury. 

The  decree  of  the  court  here  assigned  for  error  compels  Mr. 
Potter,  the  executor,  to  pay  to  the  guardian  of  the  minor  chil- 
dren of  Vianna  L.  Badders  the  money  which  he  alleges  he  has 
paid  in  discharge  of  the  fii-st  lien  upon  her  real  estate.  The 
facts  established  by  the  testunony  taken  on  the  rule  to  show 
cause  tend  to  support  the  executor's  allegations.  It  is  a  mistake 
to  suppose  that  this  association  can  only  be  bound  by  a  formal 
resolution  of  the  board  of  directors,  duly  recorded  upon  its  min- 
ute book.  The  fact  that  authorized  notice  was  given  at  the  sale 
that  the  lien  of  the  moi'tgage  would  be  divested  is  strongly  cor- 
roborated by  the  fact  tliat  claim  was  made  before  the  auditor  by 
the  association  for  the  amount  of  the  mortgage,  and  the  further 
fact  that  the  money  was  actually  distributed  to  its  payment  by 
the  auditor,  and  his  report  confirmed  vrithout  dissent  for  four 
years.  These  circumstances,  together  with  the  testimony  that 
James  M.  Beal,  a  director  in  the  association,  who  it  is  alleged 
received  the  money,  ''made  an  arrangement  with  the  Building 
and  Loan  Association  that  he  was  to  have  that  money  by  paying 
it  weekly,  and  he  did  pay  it  for  a  time  and  paid  the  interest  for 
six  months,  and  was  unable  to  pay  any  more,"  is  evidence  of 
authority  and  ratification  as  strong  and  persuasive  as  recorded 
resolutions. 

If  this  money  was  paid  by  Potter  to  the  building  association, 
he  is  the  party  aggrieved  by  the  decree  of  the  court  below  and 
is  directly  interested  to  the  extent  of  $607.50.  The  prayer  of 
the  petition  was  for  the  payment  of  the  money  into  court.  The 
order  and  decree  of  the  court  made  the  rule  to  open  the 
auditor's  report  absolute  and  directed  the  appellant  to  pay  the 
petitioner  $494.70,  with  interest  from  March  9, 1892.  The  mo- 
tion to  quash  the  appeal  is  overruled  and  the  decree  of  the 
court  below  is  reversed  at  the  costs  of  the  appellee. 
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Leonard  Yost,  Appellant,  v.  A.  Davison. 

Appeals— Interlocutory  orders—Practice,  Superior  Court. 

Appeals  should  not  be  resoiled  to  when  the  effect  is  to  bring  cases  into 
tlie  appellate  courts  by  instalments.  Such  practice  is  attended  with  ob- 
vious disadvantages  and  unnecessarily  delays  final  disposition. 

An  appeal  from  the  order  of  the  common  pleas  allowing  an  appeal  nunc 
pro  tunc  from  the  judgment  of  a  justice  is  an  appeal  from  an  interlocutory 
order  and  as  such  will  be  quashed. 

Argued  April  28, 1897.  Appeal,  No.  121,  April  Temi,  1897, 
by  plaintiff,  from  order  of  C.  P.  No.  2,  Allegheny  Co.,  Jan.  T., 
1897,  No.  82,  making  absolute  rule  to  grant  an  appeal  from 
alderman  nunc  pro  tunc.  Before  Rice,  P.  J.,  Willard,  Wick- 
ham,  Beaver,  Reeder,  Orlaj)y  and  Smith,  JJ.  Appeal 
quashed. 

Petition  and  rule  to  show  cause  why  an  appeal  from  judg- 
ment of  an  alderman  should  not  be  allowed  nunc  pro  tunc. 
The  facts  sufficiently  appear  in  the  opinion  of  the  court. 
The  court  below  made  the  rule  absolute.    Plaintiff  appealed. 

Error  assigned  was  making  absolute  the  rule  to  show  cause 
why  an  appeal  should  not  be  allowed  nunc  pro  tunc. 

T.  C.  Jones^  for  appellant,  cited  Act  of  May  18, 1871,  P.  L. 
988 ;  Ward  v.  Letekus,  152  Pa.  318. 

Geo^  A.  Sturgeon^  with  him  J,  JR.  Henderson^  for  appellee. 

Opinion  by  Smith,  J.,  July  23, 1897 : 

A  judgment  was  entered  in  this  case  before  an  alderman  on 
October  2, 1896.  The  defendant  appealed  therefrom  on  the  fol- 
lowing day,  but  did  not  file  a  tmnscript  in  the  court  of  common 
pleas  on  or  before  the  next  return  day  (October  5),  as  required 
by  the  act  of  May  18, 1871.  After  an  execution  had  been  is- 
sued and  within  twenty  days  from  the  entry  of  the  judgment  the 
defendant  applied  to  the  court  below  for  a  rule  on  the  plaintiff 
to  show  cause  why  the  appeal  should  not  be  allowed  nunc  pro 
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tunc,  and  thus  overcome  the  effect  of  the  failure  to  perfect  the 
appeal  on  or  before  the  return  day.  The  rule  was  granted  and 
after  hearing  was  made  absolute.  From  the  order  making  that 
rule  absolute  the  plaintiff  has  taken  this  appeal 

Without  passing  on  the  question  whether  the  allowance  of 
an  appeal  nunc  pro  tunc  is  not  within  the  equitable  discretion 
of  the  court  of  common  pleas  and  therefore  not  reviewable, 
unless  an  abuse  of  discretion  be  shown  (Com.  v.  Reiser,  147  Pa. 
342),  we  are  of  opinion  that  the  order  complained  of  is  at  most 
but  interlocutory  from  which  no  appeal  lies  to  this  court.  Ex- 
cept when  expressly  given  by  statute  an  appeal  lies  only  to  a 
definitive  decree  or  judgment  such  as  finally  determines  the 
action.  And  it  requires  no  argument  to  show  that  the  order  in 
the  present  case  does  not  put  an  end  to  the  suit,  or  preclude 
either  party  from  its  due  prosecution.  It  is  clearly  an  inter- 
locutory order  and  therefore  is  not  in  itself  the  subject  of  an 
independent  appeal:  Kendrick  v.  Overstreet,  8  S.  &  R.  356; 
Gardner  V.  Lefevre,  1  P.  &  W.  73;  Com.  v.  Reiser,  supra; 
Wooden  Ware  Co.  v.  Howe,  164  Pa.  85.  As  wais  said  in  Transit 
Co.  V.  Pipe  Line  Co.,  180  Pa.  224,  *'  A  decree  is  not  final  within 
the  meaning  of  the  act  conferring  appellate  jurisdiction  unless 
upon  its  affirmance  nothing  remains  but  to  execute  it." 

While  it  is  true  that  in  Ward  v.  Letzkus,  152  Pa.  318,  in  an 
appeal  from  a  similar  order,  the  Supreme  Court  passed  upon  the 
question  of  the  power  of  the  common  pleas  to  allow  an  appeal 
nunc  pro  tunc  where  the  appellant  had  failed  to  file  his  tran- 
script within  the  time  prescribed  by  the  statute,  the  inconclusive 
character  of  the  order  appealed  from  was  not  raised  or  consid- 
ered. There  was  no  appearance  for  the  appellee  and  the  case 
was  submitted  on  the  argument  and  paper-book  of  the  appel- 
lant, and  there  is  nothing  to  indicate  that  the  attention  of  the 
court  was  called  to  the  state  of  the  record.  It  is  not  to  be  pre- 
sumed that  the  Supreme  Court  would  lightly  disregard  the  well- 
established  distinction  between  interlocutory  and  final  decrees, 
by  which  the  jurisdiction  of  the  Appellate  courts  is  so  frequently 
determined,  or  thus  summarily  overturn  a  very  important  rule 
of  practice  without  discussion.  That  there  was  no  intention  of 
doing  so  is  manifest  from  the  fact  that  the  rule  has  since  been 
enforced  by  that  tribunal  in  several  cases  where  the  facts  were 
quite  similar,  and  the  governing  principles  of  law  the  same  as 
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those  in  Ward  t.  Letzkus,  supra,  which  is  cited  and  relied  upon 
by  the  appellant  here.  Appeals  should  not  be  resorted  to  when 
the  effect  is  to  bring  cases  into  the  appellate  court  by  instal- 
ments ;  such  a  practice  is  attended  with  obvious  disadvantages 
and  unnecessarily  delays  their  final  disposition :  Lauer  v.  Lauer 
Brewmg  Co.,  180  Pa.  693. 

The  appeal  is  quashed  at  the  costs  of  the  appellant,  and  the 
record  remitted  with  a  procedendo. 


David  Simpson  v.  Joseph  Irvin  and  Joseph  B.  Irvin, 
Executors  of  the  last  will  and  testament  of  John  C. 
Irvin,  deceased,  Appellants. 

Evidence  must  be  pertinent  to  the  issue. 

The  unbending  inile  that  evidence  must  be  confined  to  the  point  in  issue 
excludes  all  evidence  of  collateral  facts,  or  of  those  which  are  incapable 
of  affording  any  reasonable  presumption  or  inference  as  to  the  principal 
fact  or  matter  in  dispute,  because  such  evidence  diverts  the  minds  of  the 
jurors  from  the  point  in  issue  and  excites  their  prejudices ;  and,  furtlier- 
more,  the  adverse  party,  having  had  no  notice,  is  unprepared  to  meet  it. 

The  issue,  in  the  couit  of  common  pleas,  being  whether  decedent  was 
indebted  to  the  plaintiff  on  a  note  alleged  to  have  been  destroyed  by  fire 
and  plaintiff  having  failed  to  present  any  claim  at  the  audit  of  the  estate 
in  the  orphans'  court,  the  auditor's  report  and  decree  of  the  orphans'  court 
granting  leave  to  mortgage  real  estate  are  inadmissible  for  the  purpose  of 
showing  that  decedent  did  not  have  personal  property  sufficient  to  pay  his 
debts,  thus  showing  a  reason  why  he  had  not  paid  the  alleged  note. 

Argued  May  11, 1897.  Appeal,  No.  48,  April  T.,  1897,  by 
defendants,  from  judgment  of  C.  P.  Beaver  Co.,  Dec.  T.,  1894, 
No.  96,  on  verdict  for  plaintiff.  Before  RiOB,  P.  J.,  Willabd, 
WiCKHAM,  Beaver  and  Oblady,  JJ.    Reversed. 

Assumpsit  upon  a  note  which  was  alleged  to  have  been  burned. 
Before  Wilson,  P.  J. 

The  facte  sufficiently  appear  in  the  opinion  of  the  court. 

Verdict  and  judgment  for  plaintiff  for  $172.75.  Defendante 
appealed. 

Errors  assigned  were  (1)  In  admitting  in  evidence  for  plain- 
tiff the  auditor's  report  in  the  estate  of  John  C.  Irvin,  for  the 
purpose  of  showing  that  J.  C.  Irvin  was  largely  indebted  at 
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the  time  of  his  death  to  a  great  number  of  persons,  and  for  the 
further  purpose  of  showing  that  he  did  not  have  personal  prop- 
erty suflScient  by  several  thousand  dollars  to  pay  his  debts. 
This  for  the  purpose  of  showing  a  reason  why  he  had  not  paid 
Simpson.  (2)  In  admitting  in  evidence  for  plaintiff,  the  pro- 
ceedings in  the  orphans'  coui't  for  privilege  to  mortgage  the  real 
estate  of  John  C.  Irvin.  The  purpose  of  this  is  to  show  that 
he  did  not  have  sufficient  by  several  thousand  dollars  to  pay 
liis  debts,  and  that  the  order  of  this  court  was  obtained  in  these 
proceedings  for  some  $4,500  for  the  purpose  of  paying  debts 
and  legacies.  (3)  In  the  charge,  as  follows :  "  The  court  in- 
structs you,  gentlemen,  if  you  find  for  the  plaintiff  in  this  case, 
that  you  find  for  the  amount  claimed,  with  interest  from  the 
date  it  is  alleged  the  note  was  given,  whatever  time  you  find 
that  to  be."  (4)  In  the  charge,  as  follows :  "  By  Mr.  Marshall : 
I  desire  the  court  to  say  to  the  jury,  if  the  plaintiff  is  entitled 
to  recover,  he  is  entitled  to  recover  with  interest  from  the  time 
it  is  due.  We  wish  to  send  out  our  statement  which  includes 
the  interest.  Mr.  Buchanan :  As  they  were  not  entitled  to  bring 
suit  until  the  note  was  due,  and  there  being  no  proof  before 
this  jury  that  the  note  was  due,  we  now  move  the  court  for  a 
compulsory  nonsuit.  By  the  court :  We  will  leave  that  to  the 
jury."  (5)  The  charge  of  the  court  was  inadequate,  under  the 
circumstances  of  this  case. 

John  M.  Buchanan^  with  him  Wm.  A.  McConnel^  for  appel* 
lants. — There  is  no  case  in  point  in  Pennsylvania,  perhaps  for 
the  reason  that  the  proposition  has  been  held  to  be  so  absurd 
that  no  counsel  was  brave  enough  to  make  the  attempt  to  make 
such  an  offer  as  is  complained  of  in  this  case.  But  we  call  the 
attention  of  the  court  to  the  following  cases :  Green  v.  Disbrow, 
56  N.  Y.  334 ;  1  Greenleaf  on  Evidence,  par  52. 

The  reason  why  such  evidence  is  inadmissible  is  that  it  is 
calculated  to  mislead  the  jury  from  the  true  point  in  issue. 
The  fact  that  a  father  has  paid  some  debts  of  a  son  is  no  evi- 
dence that  he  has  promised  to  pay  others,  or  even  those  which 
he  has  paid.  This  opinion  was  concurred  in  by  a  united  court : 
Daby  v.  Ericsson,  45  N.  Y.  786 ;  Slone  v.  Thomas,  12  Pa.  209. 

The  rule  for  the  trial  of  such  cases  as  this  is  very  clearly  laid 
down  by  our  Supreme  Court  in  Porter  v.  Wilson  &  Kelly,  13 
Pa.  641. 
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A.  P.  ManhaUj  for  appellee. 

Opinion  by  Willabd,  J.,  July  28, 1897: 

John  C.  Irvin,  a  citizen  of  Beaver  county,  died  on  Febru- 
ary 20,  1893,  seized  of  a  large  amount  of  real  estate.  For 
many  years  prior  to  his  death  he  had  in  his  employ  a  man  by 
the  name  of  David  Simpson,  the  appellee.  By  his  last  will  and 
testament  Joseph  Irvin  and  Joseph  B.  Irvin  were  appointed 
executors  by  the  testator.  Letters  testamentary  were  duly 
granted  to  them,  and  on  February  5,  1894,  they  filed  their  final 
account  showing  a  balance  due  the  estate  of  $1,463.87.  The 
account  was  confirmed  by  the  court  May  7, 1894,  and  an  auditor 
appointed  to  make  distribution.  The  report  of  the  auditor  was 
confirmed  absolutely,  June  9,  1894.  The  report  showed  that 
the  personal  property  was  not  suflBcient  to  pay  the  debts,  costs 
and  expenses  of  administration  by  $1,020.93.  On  August  17, 
1894,  the  executors  petitioned  the  court  for  leave  to  mortgage 
certain  real  estate  of  the  decedent  to  raise  the  sum  of  $4,500,  in 
order  to  pay  the  debts  and  certain  legacies. 

David  Simpson  made  no  claim  before  the  auditor.  He  how- 
ever presented  a  bill  of  $6.00  to  the  executors  for  the  balance 
of  his  services  rendered,  which  was  paid  by  them,  and  he  re- 
ceipted in  full  therefor.  He  made  no  other  claim  upon  the 
estate  until  November  3, 1894,  when  he  commenced  an  action 
against  the  executors  to  recover  the  sum  of  $125  on  a  note  al- 
leged to  have  been  executed  by  tlie  decedent  some  time  in 
November  or  December,  1889,  and  given  to  the  appellee  for 
work  and  labor  by  him  performed,  which  note  it  was  alleged 
had  been  destroyed  by  fire. 

The  plaintiff's  statement  of  his  cause  of  action  in  the  court 
below  averred  the  assumption  of  the  decedent  in  his  lifetime, 
to  wit :  about  November  20, 1889,  to  pay  plaintiff  the  sum  of 
$125  for  the  wages  of  labor  then  due  and  evidenced  by  a  certain 
judgment  note  signed  and  sealed  by  the  decedent  and  delivered 
to  the  plaintiff,  alleging  also  that  said  note  had  been  destroyed 
by  fire.  The  copy  of  the  note  as  set  forth  in  the  statement  of 
claim,  purports  to  bear  date  November  20, 1889,  payable  five 
months  after  date  with  confession  of  judgment,  waiver  of  inqui- 
sition and  all  exemption  laws.  To  the  plaintiff's  cause  of  action 
thus  stated,  the  plea  of  nonassumpsit  was  entered  by  the  exec- 
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utors.  Under  the  pleadings,  the  question  at  issue  was  whether 
the  note  was  given  for  the  consideration  as  alleged,  and  was  a 
subsisting  claim  against  the  estate  of  the  decedent  at  the  time 
the  action  was  brought. 

There  are  but  two  specifications  of  error  in  this  case  entitled 
to  our  consideration.  The  plaintiff  offered  in  evidence  the  au- 
ditor's report  docket  containing  the  report  of  the  auditor  in  the 
matter  of  the  estate  of  John  C.  Irvin,  deceased,  "  for  the  purpose 
(as  stated)  of  showing  that  the  decedent  was  largely  indebted 
at  the  time  of  his  death  to  a  great  number  of  persons,  and  for 
the  further  purpose  of  showing  that  he  did  not  have  personal 
property  suflBcient  by  several  thousand  dollars  to  pay  his  debts. 
This  for  the  purpose  of  showing  why  he  had  not  paid  Simpson." 

The  purpose  of  the  offer  as  stated  is  the  very  best  reason  why 
the  evidence  should  have  been  rejected.  It  was  admitted,  how- 
ever, by  the  court,  under  proper  objections,  and  for  that  reason 
another  trial  must  here  be  ordered.  The  rule  is  unbending 
that  the  evidence  must  be  confined  to  the  point  in  issue.  "  This 
rule  excludes  all  evidence  of  collateral  facts,  or  those  which  are 
incapable  of  affording  any  reasonable  presumption  or  inference 
as  to  the  principal  fact  or  matter  in  dispute,  and  the  reason  is, 
that  such  evidence  tends  to  draw  away  the  minds  of  the  jurors 
from  the  point  in  issue,  and  to  excite  prejudice  and  mislead 
them ;  and  moreover,  the  adverse  party  having  had  no  notice  of 
such  a  course  of  evidence  is  not  prepared  to  rebut  it: "  1  Green- 
leaf  on  Evidence,  par.  52. 

The  auditor's  report  did  show  several  unpaid  debts  of  the 
decedent,  and  that  he  did  not  have  sufficient  personal  property 
at  the  time  of  his  death  to  pay  them  all,  but  was  that  proper 
evidence  to  submit  to  the  jury  to  prove  that  he  had  given  David 
Simpson  a  note  for  $125,  for  the  wages  of  labor,  or  that  he  was 
in  any  way  indebted  to  Simpson  for  such  wages  ?  Certainly 
not,  and  it  should  have  been  excluded.  It  was  not  a  proper 
means  under  the  pleadings  whereby  to  enlighten  the  jury  as  to 
the  point  in  issue.  The  fact  of  indebtedness  on  the  part  of  A 
to  B,  can  hardly  be  established  before  a  jury  by  evidence  of  A*s 
indebtedness  to  C,  D  and  E.  Such  is  practically  the  effect  of 
the  evidence  erroneously  admitted. 

The  admission  in  evidence  of  the  proceeding  in  the  orphans' 
court  for  leave  to  mortgage  the  real  estate  of  decedent  in  order 
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to  pay  the  debts  and  legacies,  was  also  erroneous.  The  fact 
that  the  decedent  had  not  sufficient  personal  property  at  the 
time  of  his  death  to  pay  all  his  debts  was  not  an  unusual  fact ; 
his  estate  was  solvent  and  to  allow  a  jury  to  guess,  because 
there  was  not  sufficient  personal  property  to  pay  his  debts,  there- 
fore, he  had  probably  given  the  destroyed  note  as  alleged,  or 
owed  the  sum  of  $125  for  wages  of  labor,  was  erroneous. 

The  evidence  embraced  in  these  two  offers  and  admitted  by 
the  court  under  exceptions  was  irrelevant  to  the  issue  being 
tried,  and  should  have  been  excluded. 

The  first  and  second  assignments  of  error  are  sustained,  the 
judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Andrew  W.  Garrett  and  Adam  Warner,  Trustees,  v. 
Henry  E.  Nace  and  Edward  H.  Houck,  Appellants. 

Church  Uxw— Naked  trustees— Secession  from  the  churchr— Injunction. 

Trustees  to  whom  were  conveyed  certain  property  in  trust  for  the  uses 
of  a  religious  organization,  having  seceded  and  also  having  been  expelled 
from  the  organization,  have  divested  themselves  from  all  standing  to  con- 
trol the  church  property,  and  may  not  intervene  by  bill  in  equity  to  enjoin 
any  one  from  doing  anything  which  affects  in  any  way  the  interests  of 
property  of  the  said  church. 

Argued  March  8,  1897.  Appeal,  No.  21,  March  T.,  1897,  by 
defendants,  from  decree  of  C.  P.  York  Co.,  Oct.  T.,  1895,  No.  1, 
sustaining  bill  for  injunction.  Before  Rice,  P.  J.,  Willard, 
WiCKHAM,  Beaver,  Reedbr  and  Orlady,  JJ.    Reversed. 

Bill  praying  for  injunction  to  restrain  defendants  from  injur- 
ing a  certain  church  building.     Before  Bittenger,  P.  J. 

It  appeared  from  the  record  and  the  evidence  that  an  injunc- 
tion was  granted  in  the  court  below  to  restrain  the  defendants 
from  further  use  of  or  injury  to  certain  property  claimed  by  the 
plaintiffs,  as  ti-ustees  of  Trinity  Evangelical  Church. 

Plaintiffs  claim  title  as  trustees  of  *' Trinity  Evangelical 
Church "  under  a  deed  from  Oliver  Garrett  dated  April  26, 
1886,  conveying  the  property  to  them,  their  successors  and 
assigns  ^^  In  trust  to  be  kept,  used  and  maintained  as  a  place  of 
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divine  worship  by  the  ministry  and  membership  of  the  Evan- 
gelical Association  of  North  America,  with  power  to  dispose  of 
and  convey  the  same,  subject  to  the  discipline,  usage  and  minis- 
terial appointments  of  said  church  or  Association,  as  from  time 
to  time  authorized  and  declared  by  the.  General  Conference  of 
said  Association,  and  the  annual  conference  in  whose  bounds 
the  said  premises  are  situate." 

Trinity  Evangelical  Church  was  organized  about  that  time, 
as  an  unincorporated  congregation,  under  the  control  of  the 
Evangelical  Association  of  North  America,  and  was  afterwards 
dedicated  as  such. 

In  1891  occurred  the  great  split  in  the  Evangelical  Associa- 
tion of  North  America.  The  regular  general  conference  of  the 
church  (aftei^ward  declared  legal  by  the  courts)  met  at  Indian- 
apolis, Indiana.  A  seceding  general  conference  also  met  at 
Philadelphia  in  the  same  year. 

Trinity  Evangelical  Church,  and  the  Central  Pennsylvania 
Conference,  to  which  it  belonged,  both  repudiated  the  authority 
of  the  Indianapolis  conference,  and  joined  the  seceding  Phila- 
delphia conference,  to  which  they  have  ever  since  adhered, 
and  from  which  seceding  Central  Pennsylvania  Conference  this 
church  has  since  1891  received  its  pastors  by  appointment. 

Since  1891,  therefore.  Trinity  Evangelical  Church  and  all  its 
members,  both  by  their  said  act  of  secession,  and  by  their  sub- 
sequent expulsion  by  the  regular  authorities,  have  ceased  to 
belong  to  the  Evangelical  Association  of  North  America.  The 
new  organization  to  which  they  belong  is  known  as  "  The  United 
Evangelical  Church." 

The  Evangelical  Association  of  North  America,  after  the 
secession  of  the  Central  Pennsylvania  Conference,  continued, 
from  time  to  time,  to  send  preachers  into  ten-itoiy  of  that  con- 
ference to  preserve  its  interests  there. 

During  this  state  of  affairs,  on  the  7th  of  September,  1895, 
the  defendants,  Nace  and  Houck,  bought  the  church  property 
from  Jeremiah  Werner,  George  W.  Werner  and  Andrew  Hirt, 
who  claimed  to  be  the  trustees  of  the  church,  and  to  have  a 
right  to  sell  the  property,  as  the  legal  representatives  of  tlie 
regular  church  authorities  of  the  Evangelical  Association  of 
North  America. 

The  defendants  thereupon  locked  and  fastened  up  the  build- 


Digitized  by  VjOOQIC 


GARREIT  V.  NACE.  477 

1897.]  Statement  of  Facts. 

ing,  and  a  few  days  later,  on  the  12th  day  of  September,  1895, 
proceeded  to  dismantle  it,  by  removing  its  furniture  and  con- 
tents. They  also  subsequently  offered  the  property  for  sale, 
claiming  an  absolute  title  thereto  under  their  deed.  At  the 
hearing  of  the  injunction  proceedings,  defendants  contended : 
(a)  That  as  the  property  was  not  conveyed  to  plaintiffs  in  trust 
for  the  congregation  which  they  represented,  but  for  the  use  of 
the  general  "Evangelical  Association  of  North  America  "by 
the  very  terms  of  the  original  deed ;  and  as  the  plaintiffs  and 
their  congregation  had  seceded  from  said  association,  they  had 
thereby  forfeited  all  right  and  title  to  the  property,  and  there- 
fore had  no  standing  in  court  to  enjoin  the  defendants  from  the 
use,  occupation  or  sale  of.  the  premises,  (hi)  Tliat  the  defend- 
ants at  the  time  of  their  alleged  trespass  and  injury  to  the  church 
property,  had  the  legal  title  to  the  premises  under  their  deed, 
and  were  in  possession  thereof,  under  said  title,  which  could 
not  be  questioned  by  the  plaintiffs  who  had  neither  title  nor 
right  of  possession. 

The  court  below  rejected  the  deed  and  the  defendants'  evi- 
dence of  title,  on  the  ground  that  the  trustees  who  executed 
the  deed  to  the  defendants,  Nace  and  Houck,  had  not  been 
legally  elected  as  trustees  and  that  therefore  they  had  not  suc- 
ceeded to  the  rights  of  the  Evangelical  Association  of  North 
America.  The  court  declined  to  pass  upon  the  question  of  what 
title  the  general  association  had,  or  still  has,  to  the  property  in 
question,  but  held  that  the  congregation  was  in  peaceable  pos- 
session of  the  property  at  the  time  of  the  committing  of  the 
grievances  complained  of  and  entitled  to  its  use,  and  that  there- 
fore its  trustees  could  maintain  their  bill  against  the  defendants, 
who  were  mere  trespassers  without  title. 

The  injunction  was  granted  as  prayed  for  against  the  two 
defendants,  Houck  and  Nace,  who  were  oixiered  to  restore  the 
property  removed  or  make  compensation  to  plaintiffs  for  the 
same  in  the  sum  of  $200. 

Defendants  assign  for  error  (1)  The  several  legal  conclusions 
of  the  court  as  to  the  question  of  title  embodied  in  the  answers 
to  plaintiff's  request.  (2)  The  court's  finding  of  fact,  that  at 
the  date  of  the  alleged  grievances  Trinity  Evangelical  Church 
congfregiition  was  in  peaceable  possession  of  the  property,  and 
entitled  to  the  same.  (3)  Certain  admissions  and  rejections  of 
offers  of  evidence  at  the  trial  of  the  case. 
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Injunction  gifted  and  defendants  ordered  to  pay  the  plain- 
tiffs #200  as  compensation  for  damages  and  injury  to  said  prop- 
erty.   Defendants  appealed. 

Error  aasiffned  among  others  was  to  the  direction  of  the  court 
in  sustaining  injunction  as  prayed  for. 

Nevin  M.  Wanner^  with  him  John  W.  Heller^  for  appellants. — 
The  plaintiffs  at  the  time  of  the  filing  of  their  bill  were  ad- 
mittedly no  longer  members  of  the  Evangelical  Association  of 
North  America.  By  their  secession  and  expulsion  they  had  for- 
feited not  only  their  membership  but  their  offices  as  trustees, 
which  thereupon  became  vacant.  The  property  was  originally 
conveyed  to  these  plaintiffs  in  trust  for  the  use  of  the  ministers 
and  members  of  the  Evangelical  Association  of  North  America. 

But  both  the  highest  authority  of  the  church  (the  general 
conference)  and  the  highest  authority  of  the  state  (the  Supreme 
Court)  have  declared  that  not  only  individual  members,  but 
congregations,  and  conferences  alike,  forfeit  their  property  rights, 
as  well  as  their  church  privileges,  by  rebellion  and  secession  : 
Krecker  v.  Shirey,  163  Pa.  534 ;  Roshi's  Appeal,  69  Pa.  462 ; 
Den  V.  Bolton,  12  N.  J.  L.  206 ;  20  Am.  &  Eng.  Ency.  of  Law, 
795. 

Henri/  C.  NileSy  with  him  George  U»  Neff^  for  appellees. — 
The  deed  of  April  26,  1886,  from  Oliver  W.  Garrett,  vested 
the  title  in  the  congregation:  McGinnis  v.  Watson,  41  Pa.  9; 
Brendle  v.  German  Reformed  Cong.,  33  Pa.  415 ;  Griffitts  v. 
Cope,  17  Pa.  96. 

The  policy  forbidding  property  being  held  subject  to  the  con- 
trol of  ecclesiastics  is  as  old  as  the  commonwealth  of  Pennsyl- 
vania :  Methodist  Church  v.  Remington,  1  Watts,  219. 

The  act  of  1855,  P.  L.  328,  is  only  a  legislative  statement  of 
what  has  always  been  the  law  of  the  state.  It  is  a  law  that  in 
all  its  particulars  the  courts  will  regard:  St.  Paul's  Church, 
Chestnut  Hill,  30  Pa.  152. 

It  is  true,  as  ruled  in  Krecker  v.  Shirey,  163  Pa.  634,  and 
the  authorities  there  followed,  that  the  right  to  the*  possession 
of  the  property  of  a  divided  congregation  is  in  that  part,  though 
a  minority,  which  is  in  harmony  with  the  laws  of  the  denomi- 
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nation  with  which  they  are  affiliated.  But  it  is  not  the  law 
that  the  property  of  an  absolutely  united  congregation  can  be 
seized  by  a  body  of  foreign  ecclesiastics,  even  though  such  body 
be  declared  to  be  the  supreme  authority  of  the  denomination. 

Opinion  by  Reedeb,  J.,  July  23, 1897  : 

This  was  a  bill  in  equity,  asking  for  an  injunction  to  restrain 
the  defendants  from  the  further  use  of,  or  injury  to,  certain 
property  claimed  by  the  plaintiffs,  as  trustees  of  the  Trinity 
Evangelical  Church,  of  West  Manheim  township,  York  county. 

The  plaintiffs  claimed  title  as  trustees  of  the  Trinity  Evangel- 
ical Church  under  a  deed  from  Oliver  Garrett  in  trust  to  be 
"kept,  used  and  maintained  as  a  place  of  divine  worship  by  the 
ministry  and  membership  of  the  Evangelical  Association  of 
North  America,  with  power  to  dispose  of  and  convey  the  same, 
subject  to  the  discipline,  usages  and  ministerial  appointments 
of  said  church  or  association  as  from  time  to  time  authorized 
and  declared  by  the  general  conference  of  the  said  association, 
and  the  annual  conference  in  whose  bounds  the  said  premises 
ai'e  situate." 

The  conveyance  by  the  grantor  to  the  original  trustees  was 
manifestly  for  the  mere  purpose  of  vesting  the  property  in  the 
congregation,  they  being  at  the  time  an  unincorporated  society. 

At  tiie  time  of  the  filing  of  this  bill,  it  is  practically  undis- 
puted that  the  plaintiffs  were  no  longer  members  of  the  Evan- 
gelical Association  of  North  America.  They  seceded  from  that 
association  and  united  with  an  association  called  "  The  United 
Evangelical  Church."  They  were  subsequently  expelled  from 
the  church,  and  were  cut  off  from  all  church  rights  and  privi- 
leges by  the  regular  ecclesiastical  authorities  of  the  Evangelical 
Association  of  North  America.  Their  offices  as  trustees  have 
been  forfeited,  and  were,  therefore,  vacant  before  the  filing  of 
their  bill.  By  their  secession  from  the  church,  they  were  no 
longer  entitled  to  the  control  of  the  church  property.  This  con- 
gregation collected  among  themselves  the  consideration  which 
wjis  paid  to  Garrett,  the  original  grantor,  as  the  purchase  money 
for  the  property. 

It  was  subsequently  provided  in  the  deed  that  the  church 
was  to  be  subject  to  the  discipline,  usage  and  rules  of  the  Evan- 
gelical Association  of  North  America.    These  trustees  were 
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selected  by  the  original  aasociation  when  they  were  members  in 
full  standing  of  the  one  ecclesiastical  body,  but  held  the  empty 
title  merely  of  this  property  for  this  unincorporated  society. 
When  they  first  seceded,  and  were  afterwards  expelled  from 
the  association  who  had  full  control  of  this  church,  it  was  a 
virtual  renunciation  by  them  of  their  right  to  exercise  the  power 
of  trustees,  and  their  control  ot  any  portion  of  the  church  prop- 
erty ceased. 

They,  therefore,  have  no  standing  to  come  into  court  sa  plain- 
tiffs in  a  bill  in  equity  and  ask  for  an  injunction  as  trustees  of 
the  said  congregation  to  enjoin  anybody  from  doing  anything 
which  affects  in  any  way  the  interests  or  property  of  the  said 
church. 

The  decree  of  the  court  below  is,  therefore,  reversed  and  the 
bill  dismissed  at  the  cost  of  the  plaintiffs.  This  action  makes 
it  unnecessary  for  us  to  consider  the  different  assignments  of 
error  in  any  further  detail. 


Samuel  Willsey  v.  S,  V.  R.  Wells,  Ada  Wells  LaDue  and 
Frances  Wells  Forster,  Appellants. 

Agreement  to  sell  land. — Remedy  for  refusal  to  make  title, 

A  person  having  agreed  to  convey  land  in  fee  where  his  estate  was  less 
than  a  fee,  the  proposed  vendee  has  a  right  to  insist  upon  a  deed  for  what- 
ever interest  the  covenantor  has  or  to  repudiate  the  conti*aot  and  sue  for 
whatever  money  he  had  paid. 

Refusal  to  make  title— -Remedies — Evidence — Sheriff  ^s  sale  of  equitable 
interest, 

A  party  agreeing  to  convey,  having  put  it  out  of  his  power  to  do  so  by 
a  conveyance  to  some  one  else,  the  other  contracting  party  may  with  his 
equitable  title  follow  the  land  if  the  grantee  took  title  with  notice ;  or  he 
may  sue  the  party  to  the  contract  for  the  recovery  of  money  paid. 

Where  such  grantee,  however,  takes  title  without  notice,  a  sherifTs  sale 
of  the  contracting  party's  alleged  equitable  estate  is  inoperative,  and  evi- 
dence of  such  sale  is  incompetent  in  a  suit  between  the  parties  to  the  agi*ce- 
ment  of  sale  to  recover  the  purchase  money  paid. 

Argued  February  9,  1897.  Appeal  No.  11,  February  Term, 
1896,  by  defendants,  from  judgment  of  C.  P.  Clinton  Co., 
May  Term,  1894,  No.  121,  on  verdict  for  plaintiff.  Before 
Rice,  P.  J.,  WiLLABD,  WiCKHAM,  Beavbb  and  Rekdbb,  JJ. 
Affirmed. 
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Foreign  attachment  in  assumpsit.     Before  Maybb,  P.  J. 
The  facts  sufficiently  appear  in  the  opinion  of  the  court. 
Verdict  and  judgment  for  plaintiff  for  $936.40.     Defendants 
appealed. 

Errors  assigned  among  others  were  (1)  In  admitting  in  evi- 
dence the  record  of  the  deed  from  the  defendants  to  Daniel 
Mulvihill ;  this  for  the  purpose  of  showing  that  after  S.  V.  R. 
Wells  had  obtained  possession  of  the  article  of  agreement  in 
the  manner  in  which  we  allege  he  did  obtain  it,  that  he  imme- 
diately sold  the  property  for  %600.  (2)  In  admitting  in  evi- 
dence the  letter  of  S.  V.  R.  Wells  to  John  Smith,  Esq. ;  the 
purpose  of  the  offer  being  to  show  that  previous  to  the  time  he 
obtained  possession  of  the  agreement,  he  had  been  making  of- 
fers and  had  negotiated  a  sale  of  his  property  to  Daniel  Mul- 
vihill, two  months  before  the  date  when  it  is  alleged  that  he 
obtained  the  surrender  of  this  agreement.  A  copy  of  the  let- 
ter is  as  follows : 

«  Wbstfibld,  N.  Y.,  Sept.  12, 1889. 
"  John  Smith,  Esq.,  Renovo,  Pa. : 

"  Dear  Sir :  John  W.  Forster  writes  me  that  Mr.  Dan.  Mul- 
vihill has  accepted  my  proposition  to  buy  my  10th  street  prop- 
erty at  $600,  six  hundred  dollars,  two  hundred  dollars  down 
and  $60.00  fifty  dollars  every  six  months,  with  interest.  Bal- 
ance of  1400  to  be  secured  by  bond  and  mortgage,  wife  to  sign 
mortgage  and  bond  if  he  has  one. 

"  Please  execute  the  papers  according  to  the  statute  of  your 
state  and  send  the  deed  to  me  to  sign,  and  in  the  meantime  as- 
certain the  amount  of  taxes  against  the  place.  Pay  them  so 
you  can  give  Mr.  Mulvihill  a  receipt  for  the  same.  And  after 
taking  your  fees  and  paying  taxes  pay  J.  W.  Forster  $26.00  as 
a  present  from  his  grandpa,  then  send  me  the  balance  by  N.  Y, 
draft,  less  the  exchange. 

"  Yours  truly, 

"S.  V.R.  Wells- 

"P.  S. — Mr.  Smith,  this  is  property  I  bought  for  my  son, 
Henry  E.  Wells,  and  the  deed  is  in  his  name  and  reverts  to  me 
by  heirship,  and  you  can  make  the  deed  so  that  a  claim  of  title 
Vol,  V— 31 
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can  be  traced.  H.  E.  Wells  died  without  issue.  I  haye  no 
wife.  I  send  you  the  deed.  I  think  this  is  all  that  is  neces- 
sary. Yours,  etc., 

"S.V.R.  Wells." 

(3)  In  charging  the  jury  :  "  Where  a  vendor  sells  to  a  ven- 
dee real  estate  by  articles  of  agreement  and  subsequently  the 
vendor  executes  and  delivers  a  deed  to  another  party  and  puts 
the  deed  on  record,  the  vendee  has  a  right  to  bring  an  action  to 
recover  the  purchase  money.  He  can  declare  the  contract  re- 
scinded and  recover  back  the  purchase  money  paid  on  the  agree- 
ment where  the  vendor  has  executed  and  delivered  a  deed  for 
the  same  property  to  another  party  and  put  the  deed  on  record." 
(4)  In  charging  the  jury  as  follows :  "  But  the  plaintiff  alleges 
that  this  agreement  of  surrender  was  never  signed  by  him.  He 
states  that  no  such  an  agreement  was  made  between  him  and 
Wells  and  that  the  paper  which  purports  to  have  been  signed 
by  him  was  not  signed  by  him,  but  on  the  contrary  alleges  it  is 
a  forgery.  This  is  a  question  of  fact  which  the  jury  must  de- 
termine under  the  evidence,  and  we  submit  it  to  you,  ....  it 
will  be  for  you  to  determine  by  the  evidence  whether  the  receipt 
indorsed  on  the  back  of  this  agreement  is  a  genuine  receipt  and 
was  executed  by  Willsey  as  claimed  by  the  defendants.  ...  If, 
however,  the  jury  are  fully  satisfied,  and  as  I  have  already  said 
to  you  the  evidence  must  be  clear  and  satisfactory,  if  you  are 
fully  satisfied  that  the  paper  is  a  forgery,  then  we  say  to  you 
the  plaintiff  would  be  entitled  to  recover  back  the  amount  of 
the  purchase  money,  $685,  and  interest  upon  it  from  the  time  it 
was  paid."  (7)  In  their  answer  to  defendants'  fifth  point,  which 
point  and  answer  thereto  are  as  follows :  "  5.  That  the  deed  of 
the  above-named  defendants  to  Daniel  Mulvihill  offered  in  evi- 
dence conveyed  no  more  to  the  said  Mulvihill  than  the  interest 
which  the  defendants  had  at  the  time,  and  did  not  deprive  the 
plaintiff  of  any  equities  which  he  had  in  the  property  at  that 
time.  Answei' :  That  point  is  refused."  (9)  In  their  answer 
to  the  defendants'  seventh  point,  which  point  and  answer  are 
as  follows :  "  7.  That  the  deed  from  the  defendants  to  the  said 
Mulvihill  did  not  affect  the  equitable  title  of  the  plaintiff,  and 
that  he  had  the  same  remedy  against  the  said  Mulvihill  for  the 
possession  of  the  property  as  he  would  have  had  against  fhe 
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said  Wells,  or  against  said  defendants  if  the  deed  to  Mulvihill 
had  not  been  executed  and  delivered.  Answer :  That  point  is 
also  refused."  (11)  In  their  answer  to  defendants'  ninth  point, 
which  point  and  answer  thereto  are  as  follows :  "  9.  That  the 
judgment  of  P.  O'Hagan  &  Son  against  the  said  plaintiff  offered 
in  evidence,  which  was  entered  in  1888,  was  a  lien  upon  the 
equitable  title  of  the  said  plaintiff,  and  the  sheriff's  deed  to 
James  O'Hagan,  made  in  pursuance  of  the  sale  on  said  judg- 
ment, divested  the  equitable  title  of  the  plaintiff  before  this 
suit  was  brought,  and  therefore  the  plaintiff  has  not  been  in- 
jured, and  he  has  no  right  of  action  in  this  case.  Answer:  That 
point  is  refused."  (12)  Refusal  of  binding  instructions  for  de- 
fendant. (14)  Sustaining  objections  and  excluding  the  offer  in 
evidence  of  the  record  of  the  judgment  of  Peter  O'Hagan  & 
Son  v.  Samuel  Willsey ;  the  purpose  of  this  offer  being  to  show 
that  the  equitable  title,  all  the  title  of  the  plaintiffs,  had  been 
divested  before  the  bringing  of  this  suit. 

W.  C.  Kress^  with  him  B.  F,  Q-eary^  for  appellant. — The 
principles  covered  by  these  assignments  of  error  are  so  nearly 
identical  as  to  make  it  convenient  to  consider  them  together. 
The  testimony  of  the  plaintiff  shows  that  he  was  in  possession 
of  the  property  at  the  time  the  deed  was  made  to  Mulvihill. 
He  says  that  his  tenant  moved  out  immediately  after  the  deed 
was  made.  That  being  the  case,  Mulvihill  took  the  legal  title 
with  notice  of  Willsey's  equity.  He,  therefore,  stood  in  Wells's 
place  in  respect  to  the  covenant  of  sale.  He  was  subject  to  the 
same  duty  as  Wells,  and  bound  to  perform  all  that  Wells  would 
have  been  bound  to  perform,  were  the  legal  title  yet  in  him : 
Kerr  v.  Day,  14  Pa.  112 ;  Taylor  v.  Stibbert,  2  Vesey,  437 ; 
Crofton  V.  Ormsby,  2  Sch.  &  Lef .  583. 

The  possession  by  a  vendor  under  articles  of  agreement  is 
notice  to  third  persons  that  he  is  the  equitable  owner  of  the 
land  contracted  to  be  conveyed,  and  that  his  vendor  holds  the 
legal  title  in  trust  for  him,  and  a  party,  who,  with  notice  of 
such  outstanding  equity,  takes  the  conveyance  of  the  legal  title 
from  the  vendor,  succeeds  to  the  rights  and  obligations  of  his 
gi-antor :  White  v.  Patterson,  139  Pa.  429 ;  Hottenstein  v.  Lerch^ 
104  Pa.  454 ;  Rowe  v.  Ream,  105  Pa.  543 ;  Poraeroy's  Eq.  Jur., 
sec.  368  ;  Brightley's  Eq.  Jur.,  sec.  243. 
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There  is  no  longer  any  doubt  that  in  this  state  such  an  equi* 
table  interest  as  plaintiff  had  can  be  bound  by  the  lien  of  the 
judgment:  Foster's  Appeal,  87  Pa.  67;  Russell's  Appeal,  15 
Pa.  819 ;  Vierheller's  Appeal,  24  Pa.  106. 

The  purchaser  at  a  sheriff's  sale  acquires  the  interest  in  the 
land  which  the  defendant  had,  at  the  time  the  judgment,  under 
which  it  was  sold,  attached,  unaffected  by  subsequent  incum- 
brances or  conveyances  made  by  the  debtor :  Coulter  v.  Philips, 
20  Pa.  164. 

The  purchaser  at  a  sheriff's  sale  may  have  a  better  title  than 
the  debtor  had  at  the  time  of  the  sale ;  his  title  dates,  in  many 
respects,  from  the  lien  of  the  judgment  He  holds,  discharged 
of  latent  trusts  and  of  intervening  conveyances,  leases  and  in- 
cumbrances made  by  the  debtor :  McCormick  v.  McMurtrie,  4 
Watts,  192. 

"  No  contract,"  says  Mr.  Justice  Duncan,  in  Lenox  v.  Mc- 
Call,  3  S.  &  R.  94,  "between  the  lessee  and  the  debtor  can  de- 
prive or  delay  the  creditor  of  the  benefit  of  his  judgment,  or  the 
purchaser  at  sheriff's  sale  of  the  benefit  of  his  purchase." 

H.  T.  Harvey^  for  appellee. — Assumpsit  for  money  had  and 
received  is  frequently  brought  to  recover  back  the  deposits  of 
money  paid  upon  an  agreement  which  the  defendant  omits  or 
refuses  to  perform,  and  on  a  single  count  in  the  common  form, 
various  sums  received  at  different  times  may  be  recovered: 
1  Chitty  on  PL,  368 ;  Sugden  on  Vendors,  p.  236,  sec.  39 ;  Feay 
v.  Decamp,  15  S.  &  R.  227 ;  Smethurst  v.  Woolston,  5  W.  &  S. 
109 ;  Wilkinson  v.  Ferree,  24  Pa.  190 ;  Miller  v.  Phillips,  31 
Pa.  218 ;  Ins.  Co.  v.  McAden,  109  Pa.  399. 

*^  Every  equitable  title  is  incomplete  on  its  face,  and  therefore 
every  purchaser  of  a  mere  equity  takes  it  subject  to  every  clog 
that  may  lie  on  it,  whether  he  has  had  notice  of  it  or  not."  The 
same  doctrine  is  asseiijed  in  Reed  v.  Dickey,  2  Watts,  459, 
Kramer  v.  Arthurs,  7  Pa.  165,  and  Rhines  v.  Baird,  41  Pa.  256. 

It  is  well  settled  that  where  land  which  has  been  fraudulently 
acquired  is  sold  to  a  bona  fide  purchaser  and  reconveyed  by  him 
to  the  vendor,  the  latter  will  be  as  much  bound  to  make  resti- 
tution to  the  rightful  owner  as  he  was  before  the  sale :  Schutt  v. 
Large,  6  Barb.  373 ;  2  Lead.  Cases,  Eq.,  p.  40. 

Equity  will  not  permit  one  to  hold  a  benefit  which  he  has  ac- 
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quired  through  the  fraud  of  another,  and  much  lees  will  it  do 
80  if  he  has  acquired  it  by  means  of  his  own  fraud :  Sheriff  v, 
Neal,  6  Watts,  684. 

Opinion  by  Reedeb,  J.,  July  23, 1897 : 

After  the  articles  of  agreement  had  been  executed  by  which 
S,  V.  R.  Wells  agreed  to  convey  to  Willsey  the  land  in  fee,  and 
after  Willsey  had  been  in  possession  of  the  land  for  several 
years  and  had  paid  a  considerable  portion  of  the  purchase 
money,  Willsey  discovered  that  Wells  did  not  own  the  land  in 
fee,  and  '*  could  not  and  would  not  make  a  deed  to  him  '*  for 
the  property.  The  title  of  the  land  in  question  had  been  in  the 
defendant's  son,  Henry  V.  Wells.  After  his  death,  the  title 
passed  by  inheritance  to  Wells  and  his  two  daughters.  He  had 
no  power  of  attorney  to  act  for  them,  but  undertook  to  convey 
their  title  without  their  consent.  Wells,  upon  one  occasion 
after  the  execution  of  the  agreement,  called  at  Willsey's  house 
and  asked  to  see  Willsey.  He  was  told  that  Willsey  was  not 
in,  Mrs.  WiUsey  then  asked  him  if  he  would  give  them  a  deed 
for  the  house.  Wells  replied  that  he  "  would  not  give  a  deed 
for  the  property ;  that  the  property  did  not  belong  to  him,  and 
that  he  could  not  nor  would  not  give  a  deed."  Af terwai'd,  and 
before  this  suit  was  commenced.  Wells  and  his  two  daughters 
executed  a  deed  conveying  the  property  to  Daniel  Mulvihill. 
After  the  articles  of  agreement  were  entered  into,  and  after 
Willsey  discovered  Wells's  inability  to  convey  any  but  his  own 
interest  in  the  property,  which  was  less  than  an  estate  in  fee 
simple,  he  had  a  right  to  insist  upon  a  deed  for  whatever  inter- 
est Wells  had  in  the  property,  or  to  repudiate  the  contract  and 
sue  for  whatever  money  he  liad  paid  to  Wells  under  the  articles 
of  agreement  on  account  of  the  purchase  money  of  the  land. 

It  is  unnecessary  to  cite  authorities  to  support  this  elemen- 
tary and  well-known  principle  of  law.  The  party  agreeing  to 
convey  can  also  put  it  out  of  his  power  to  convey  the  land  to 
the  other  party  to  the  agreement  by  a  conveyance  to  some  one 
else.  The  choice  of  remedies  would  remain,  in  this  instance, 
to  the  other  contracting  party  to  follow  the  land  with  his  equi- 
table interest,  if  the  grantee  took  the  title  after  notice  of  the 
other's  equitable  interest,  or  to  sue  the  first  party  to  the  con- 
tract for  the  recovery  of  the  money  paid  upon  the  agreement: 
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Feay  v-  DeCamp,  16  S.  &  R.  227 ;  Newcomb  v.  Brackett,  16 
Mass.  161. 

In  this  case,  however,  we  cannot  consider  the  former  pYxjposi- 
tion.  The  articles  of  agreement  were  not  recorded ;  Willsey 
was  not  in  the  occupancy  of  the  pix)perty,  the  house  being  va- 
cant at  the  time  of  the  deed  to  Mulvihill,  and  he,  therefore, 
took  his  deed  without  notice,  and  no  equitable  interest  of  Will- 
sey's  could  follow  the  land  into  the  possession  of  MulvihilU 
even  though  Wells  had  the  title  to,  or  the  power  to  convey,  the 
whole  of  the  property,  which  he  never  had. 

The  conditions  seemed,  upon  first  examination,  to  be  compli- 
cated by  the  sale  to  O'Hagan.  O'Hagan  procured  a  judgment 
against  Willsey,  which  was  entered  of  record  in  1888.  The 
defendants  offered  to  prove  that  at  a  sale  upon  a  writ  of  vendi- 
tioni exponas  this  property  was  purchased  by  O'Hagan,  and  the 
sheriffs  deed  delivered  to  him  January  11,  1893,  which  was 
rejected  by  the  court.  Subsequently,  on  February  10, 1893,  a 
deed  for  this  property  was  given  by  O'Hagan  to  Wells  and  his 
two  daughters.  The  oflfer  of  this  deed  was  also  rejected  by  the 
court. 

The  question  presented  for  our  consideration  would  be  a  diffi- 
cult one,  had  the  deed  from  Wells  and  his  two  daughters  to 
Mulvihill  postdated  the  sale  to  O'Hagan,  and  from  him  to  Wells. 
But  Wells  had  himself  repudiated  the  contract  of  sale  to  Will- 
sey by  his  deed  to  Mulvihill  on  November  25, 1889.  Before 
the  time  of  the  sheriff's  sale.  Wells  had  disaffirmed  the  contract ; 
and,  even  though  Wells  had  attempted  to  assert  them,  his  eqoi- 
ties  had  been  divested  because  the  articles  of  agreement  had 
not  been  recorded,  and  there  was  no  proof  that  Mulvihill  ever 
had  notice  of  their  existence,  except  so  far  as  notice  to  Mulvi- 
hill might  be  implied  by  the  occupancy  of  the  premises  by  Will- 
sey's  tenant. 

What  the  effect  of  his  removal,  at  the  same  time  as  the  giv- 
ing of  the  deed  to  Mulvihill  might  have  had  upon  his  equities, 
it  is  unnecessary  for  us  to  determine.  The  fact  that  Wells 
could  never  have  conveyed  title  to  the  property,  as  he  was  the 
owner  of  only  a  life  estate,  \&  sufficient  for  our  determination  of 
the  question  before  us.  The  entire  property  was  conveyed  to 
Mulvihill  by  all  the  owners.  Willsey  at  once  surrendered  the 
possession  of  the  property  to  Mulvihill,  and  the  only  right  that 
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was  left  him  was  the  right  to  recover  from  Wells  the  amount 
paid  as  purchase  money  under  the  articles  of  agreement.  There 
was  nothing  of  Willsey's  left  for  O'Hagan  to  take  by  his  pur- 
chase at  the  sheriffs  sale,  and  the  offer  of  the  sheriffs  deed  and 
his  deed  to  Wells  were  properly  excluded. 

It  is  contended  by  the  appellant  that,  because  the  statement 
contains  the  averment  that  "  Wells,  for  himself,  and  for  and  on 
behalf  of,  and  with  the  knowledge  and  consent  of,  Ada  LaDue 
and  Frances  Wells  Forster,  made  an  agreement  with  the  plain- 
tiff, Samuel  Willsey,  then  residing  in  Renovo,  by  the  terms  of 
which,"  etc.,  the  plaintiff  could  only  recover  on  the  theory  of 
facts  contained  in  his  statement ;  and  that,  unless  his  proof  ac- 
corded with  the  facts  as  set  forth  in  the  statement,  he  was  not 
entitled  to  recover  at  all. 

During  the  trial  of  the  cause,  a  petition  from  the  plaintiff 
was  presented  to  the  court  to  amend  the  record  by  striking 
out  the  names  of  Ada  Wells  LaDue  and  Frances  Wells  Forster 
as  defendants,  and  "  a  nolle  pros,  entered  as  to  them."  This 
amendment  was  allowed.  The  allowance  by  the  court  below 
of  this  amendment  struck  out  all  allegations  of  liability  on  the 
part  of  Ada  Wells  LaDue  and  Frances  Wells  Forster  from  the 
entire  record,  eliminating  them  not  only  as  defendants,  but 
eliminating  from  the  statement  of  claim  itself  all  averments 
which  would  make  them  liable  as  defendants.  The  amendment 
was  made  after  the  court  had  ruled  that  under  the  evidence 
the  plaintiff  had  no  right  of  action  against  these  two  defend- 
ants, and  it  was  made,  evidently,  to  make  the  entire  record 
conform  to  this  position  of  the  court.  Therefore,  when  the 
allegation  as  to  the  liability  of  Ada  Wells  LaDue  and  Frances 
Wells  Forster  was  stricken  from  the  record,  as  they  were  by  this 
amendment,  there  were  no  avennents  left  in  the  statement  of 
claim  with  which  the  proof  in  the  case  did  not  accord. 

We  have,  in  this  general  way  disposed  of  all  the  material 
questions  raised  by  the  assignments  of  error.  Those  which  we 
have  not  discussed  are  without  merit. 

Judgment  affirmed. 
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Laura  McGraw  v.  The  Metropolitan  Life  Insurance  Com- 
pany of  New  York,  Appellant. 

Inmrance^Unsaund  hecUth  of  insured — Question  for  Jurt/. 

The  question  of  the  unsoundness  of  health  of  the  insured  at  time  of  in- 
surance is  properly  one  for  the  jury,  and  the  question  haying  been  fairly 
submitted  on  conflicting  testimony  will  not  be  reviewed  by  the  appellate 
court. 

Insurancer— Insurable  interest  of  niece^  Question  for  jury. 
The  insurable  interest  of  a  niece  in  the  life  of  an  uncle  by  whom  she 
has  been  brought  up  and  to  whose  auppoit  she  has  contributed  may  be  prop- 
erly suboiitted  to  the  jury. 

Practice,  Superior  Court— Defense  not  raised  below—Rule  of  court. 

When  the  question  of  insurable  interest  was  not  raised  below,  it  will  not 
be  considered  in  the  appellate  couit  especially  when  such  allegation  is  not 
part  of  defendant's  affidavit  as  required  by  the  rules  of  court  of  Allegheny 
county. 

Argued  May  7,  1897.  Appeal,  No.  189,  April  T.,  1897,  by 
defendant,  from  judgment  of  C.  P.  No.  1,  Allegheny  County, 
December  T.,  1895,  No.  811,  on  verdict  for  plaintiff.  Before 
Rice,  P.  J.,  Willabd,  Wickham,  Bkaveb,  Reedeb,  Oklady 
and  Smith,  JJ.    Affirmed. 

Appeal  from  alderman.    Before  Collieb,  J. 
The  facts  sufficiently  appear  in  the  opinion  of  the  court. 
Verdict  and  judgment  for  plaintiff  for  $118.13.     Defendant 
appealed. 

Errors  assigned  were  (1)  Refusal  of  binding  instructions  for 
defendant.  (2)  Refusal  of  defendant's  second  point,  which  point 
is  as  follows :  "  2.  The  plaintiff  being  a  niece  of  the  insured  and 
not  living  with  him  and  having  no  expectation  of  benefit  from 
the  continuance  of  his  life,  had  no  insurable  interest  therein, 
and  the  verdict,  therefore,  should  be  for  the  defendant." 

TT.  JT.  Jennings^  with  him  H.  (?.  Wasson^  for  appellant. — 
The  burden  to  show  an  insurable  interest  was  on  the  plaintiff : 
Singleton  v.  Ins.  Co.,  66  Mo.  63 ;  Brady  v.  Ins.  Co.,  5  Kulp, 
505 ;  Lenig  v.  Eisenhart,  127  Pa.  59 ;  Corson's  Appeal,  113  Pa. 
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488;  Seigrist  v.  Schmoltz,  113  Pa.  326;  Aid  Society  v.  Mc- 
Donald,  122  Pa.  324. 

Matron  ^  McGirr^  for  appellee. — Under  our  rules  of  court 
the  entire  defense  must  be  set  out  in  the  affidavit,  and  no  evi- 
dence will  be  heard  outside  of  that. 

In  this  case  the  question  of  insurable  interest  was  not  raised 
by  defendant,  nor  was  there  any  evidence  offered  by  either  side 
on  this  question. 

The  case  of  Corson's  Appeal,  113  Pa.  438,  cited  by  appellant, 
expressly  recognizes  the  doctrine  that  where  the  beneficiary 
stands  in  loco  parentis  to  the  insured  he  may  recover  the  insur- 
ance :  Lord  v.  Dall,  12  Mass.  116. 

The  question  of  insurable  interest  is  also  discussed  in  Hen- 
dricks V.  Reeves,  2  Pa.  Superior  Ct.  546. 

Opinion  by  Rbeder,  J.,  July  23, 1897 : 

This  was  an  action  upon  an  insurance  policy  for  $108,  upon 
the  life  of  Adam  Neal.  The  defenses  were  two — first,  that  he 
was  not  in  sound  health  at  the  time  of  the  issuance  of  the  pol- 
icy;  second,  that  the  plaintiff  being  a  niece  of  the  insured,  not 
living  with  him,  had  no  expectation  or  benefit  from  the  contin- 
uance of  his  life,  and  therefore  had  no  insurable  interest.  The 
error  complained  of  is  in  submitting  the  case  to  the  jury. 

The  question  as  to  whether  Adam  Neal  was  in  sound  health 
or  not  was  a  question  of  fact  which  was  fairly  submitted  by  the 
court  below  to  the  jury,  after  the  careful  caution  that  **  if  the 
defendant  has  satisfied  you  at  the  time  Adam  Neal  was  insured 
he  was  not  in  sound  health,  then  the  plaintiff  could  not  recover, 
because  that  is  part  of  the  policy,  part  of  the  agreement  and 
understanding — that  is  the  issue."  The  testimony  as  to  his 
physical  condition  was  contradictory,  a  number  of  witnesses 
testifying  upon  the  one  side  that  he  could  not  have  been  in 
sound  health  at  the  time  of  the  making  of  his  application  and 
the  issuance  of  his  policy;  the  other  witnesses  testifying  that  he 
was  in  sound  health.  This  raised  an  issue  of  fact  which  could 
only  be  determined  by  a  jury,  and  it  was  fairly  submitted  to 
them  under  proper  instructions,  and  a  verdict  found  in  favor  of 
the  plaintiff. 

It  is  alleged  by  the  appellee  that  the  second  contention — 
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namely,  that  the  plaintiff  had  no  insurable  interest  in  Adam 
Neal's  life  was  for  the  firet  time  urged  in  this  court.  This  we 
have  no  method  of  determining.  The  appellant  has  not  printed 
the  pleadings  and  we  have  no  opportunity  therefore  of  examin- 
ing them  without  going  to  the  record.  It,  however,  appears 
from  the  record  (so  far  as  the  same  is  printed)  that  this  propo- 
sition was  not  urged  so  far  as  we  can  discover  in  the  court 
below,  and  is  first  heard  of  here.  The  charge  of  the  court,  in 
the  first  paragraph,  states  that  the  whole  issue  is  as  to  whether 
Adam  Neal  was  of  unsound  health  or  not  when  the  policy  was 
issued.  There  was  no  evidence  offered  by  either  side  on  this 
question.  It  appears,  however,  incidentally  in  plaintiff's  testi- 
mony, that  her  father  died  when  she  was  two  and  one  half  years 
old,  that  her  mother  married  again,  and  that  Adam  Neal,  the 
insured,  who  was  her  uncle,  had  raised  her  and  had  been  a  father 
to  her  all  her  life,  that  she  had  lived  with  her  uncle  until  her 
marriage,  and  since  her  marriage  next  door  to  him,  where  he 
resided  with  his  sisters,  and  that  the  plaintiff  always  helped  to 
support  them. 

Upon  this  evidence  the  case  was  properly  submitted  to  the 
jury,  and  they  would  have  been  justified  in  determining  the 
question  in  her  favor:  Carpenter  v.  U.  S.  Life  Ins.  Co.,  161 
Pa.  9. 

But  there  is  another  and  more  vital  objection  to  the  appel- 
lant's contention  in  this  regard.  The  entire  defense  must  be 
set  out  in  the  affidavit,  and  no  evidence  will  be  heard  outside 
of  that,  is  one  of  the  provisions  of  the  rules  of  court  of  Alle- 
gheny county ;  and,  while  the  affidavit  of  defense  is  not  printed, 
as  it  ought  to  have  been,  in  the  appellant's  paper-book,  yet  an  ex- 
amination of  the  record  itself  discloses  that  this  allegation  is  no 
part  of  the  defendant's  affidavit,  and,  therefore,  it  would  have 
been  improper  for  them  to  have  introduced  evidence  upon  that 
question  at  the  trial  in  the  court  below  without  an  amendment 
of  the  affidavit  of  defense,  and,  of  course,  the  question  therefore 
is  not  properly  raised  here. 

Judgment  affirmed. 
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John  Mengel,  Appellant,  v.  The  Connecticut  Fire  Insur- 
ance Company  of  Hartford,  Connecticut,  Garnishee. 

AUachmenl  execution — Creditor  has  no  standing  superior  to  defendant— 
Bes  judicata. 

An  attaching  creditor  can  acquire  no  claim  against  the  garnishee  supe- 
rior to  that  which  the  debtor  had. 

An  attaching  creditor  has  no  standing  as  claiming  money  as  due  from 
the  garnishee  to  the  defendant  on  a  claim  which  was  disputed  and  litigated 
and  determined  in  favor  of  the  defendant. 

Argued  May  7,  1897.  Appeal,  No.  178,  April  Term,  1897, 
by  plaintiff,  from  judgment  of  C.  P.  No.  3,  Allegheny  County, 
November  T.,  1894,  No.  486,  on  verdict  for  defendant.  Before 
Rice,  P.  J.,  Willard,  Wickelam,  Bbavbb,  Rbbdeb,  Oblady 
and  Smith,  J  J.    AflSrmed. 

Attachment  sur  judgment.     Before  McClunq,  J. 
The  facts  sufficiently  appear  in  the  opinion  of  the  court. 
Verdict  and  judgment  for  defendant.     Plaintiff  appealed. 

Error  assigned  was  in  sustaining  defendant's  objection  to 
plaintiff's  offer  to  prove  by  Wm.  B.  S wager  certain  facts  which 
ai-e  set  out  in  the  opinion  of  the  court. 

Ohas.  TT.  Daklinger^  for  appellant,  cited  Drake  on  Attach- 
ment, sec.  672,  p.  603 ;  Waples  on  Attachment  aud  Garnish- 
ment, sec.  16,  p.  620 ;  2  Black  on  Judgments,  sec.  693,  p.  709 ; 
1  Freeman  on  Judgments,  sec.  167,  p.  308 ;  Webster  v.  Adams, 
68  Me.  317. 

No  one  will  dispute  the  rule  that  judgments  in  general  are 
conclusive  only  between  parties  and  privies :  Peterson  v.  Loth- 
rop,  34  Pa.  223. 

A  vendee  stands  in  privity  to  his  vendor  only  in  respect  to 
acts  suffered  or  done  before  the  title  was  conveyed :  Com.  v. 
Dieffenbach,  3  Grant,  376.    See  also  Ruff  v.  Ruff,  86  Pa.  383. 

It  has  been  held,  and  never  overruled,  so  far  as  appellant's 
counsel  knows,  that  if  the  attachment  be  served  on  the  garnishee 
before  suit  brought  on  the  claim  attached,  the  garnishee  is  bound 
to  plead  in  abatement,  but  if  afterward,  he  may  plead  it  spe- 
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ciallyinbar:  Irvinev.  Bank,2  W.  &S.  190;  Maynard  v.  Neker- 
vis,  9  Pa.  81 ;  Hunter's  Appeal,  72  Pa.  348. 

A.  B,  Reidy  with  him  A,  V,  D.  Watterson^  for  appellee,  re- 
lied on  Brown  v.  Scott,  51  Pa.  362. 

The  true  measure  of  the  duty  of  a  garnishee,  if  that  is  what 
the  counsel  means  to  assert  here,  is  that  ^^  in  good  faith  he  shall 
see  that  the  money  is  recovered  against  him  in  due  course  of 
law :  "  Anderson  v.  Young's  Executors,  21  Pa.  443. 

An  attaching  creditor  can  acquire  no  claim  against  the  gar- 
nishee superior  to  that  which  the  debtor  had :  Riddle  v.  Etting, 
32  Pa.  412 ;  Dougherty  v.  Hunter,  54  Pa.  380. 

The  garnishee  may  plead  anything  against  the  attaching  cred- 
itor that  he  might  plead  against  his  original  creditors  :  Bank  v. 
Little,  8  W.  &  S.  207. 

Service  of  an  attachment  execution  places  the  attaching  cred- 
itor in  the  shoes  of  the  original  defendant :  Roig  v.  Tim,  103 
Pa.  115;  Reed  v.  Penrose,  36  Pa.  214;  Baldwin's  Est.,  4  Pa. 
248. 

Upon  the  general  principle  of  the  conclusiveness  of  judgments, 
who  are  or  are  not  parties,  either  directly  or  in  interest,  we  cite : 
Greenleaf  on  Evidence,  sec.  535 ;  Strayer  v.  Johnson,  110  Pa. 
21 ;  Fell  v.  Bennett,  110  Pa.  181.  The  case  to  which  we  refer 
and  which  controls  this  case  is  Corson  et  al.  v.  McAfee,  44 
Pa.  288. 

Opinion  by  Rbbdbe,  J.,  July  23, 1897 : 

The  method  in  which  this  case  was  heard  and  determined  in 
the  court  below  was  an  unusual  one,  yet  perfectly  proper  and 
we  see  in  it  nothing  to  criticize.  All  the  facts  were  embodied 
in  an  offer  on  the  part  of  the  plaintiff  and  an  objection  on  the 
part  of  the  defendant,  which  was  agreed  upon  by  both  parties 
to  the  issue  as  a  fair,  exact  and  correct  statement  of  all  the  facts 
in  the  case.  It  was,  therefore,  considered  by  the  court  below 
and  will  have  to  be  considered  here,  as  in  the  nature  of  a  case 
stated. 

William  B.  Swager  was  the  owner  of  a  property  insured  by 
the  defendant  company  which  was  destroyed  by  fire.  He 
brought  his  suit  in  the  county  of  Allegheny  for  the  purpose  of 
recoveiing  the  amount  of  the  policy.     Upon  the  trial  of  that 
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issue  it  was  determined  that  there  was  no  money  due  and  owing 
from  the  defendant  company  to  Swager.  The  plaintiff  who  was 
a  creditor  of  S  wager's  then  issued  an  attachment  execution 
upon  a  judgment  he  held  against  Swager  against  the  defendant 
as  garnishee,  to  which  the  defendant  entered  a  plea  of  nulla 
bona  upon  which  this  issue  was  framed.  The  defendant's 
defense  was  that  by  the  previous  trial  it  was  determined  that 
nothing  was  due  from  it  to  Swager,  and  therefore  they  could 
not  be  compelled  to  pay  anything  alleged  to  be  due  from  them 
to  Swager  in  this  issue,  there  being  no  allegation  of  fraud  or 
collusion  in  obtaining  the  verdict  upon  the  former  trial.  The 
court  below  upon  this  state  of  facts,  directed  a  verdict,  and  it  is 
this  direction  which  is  assigned  for  error. 

The  action  of  the  court  below  is  clearly  in  accord  with  the 
law  of  Pennsylvania.  While  the  plaintiff's  position  seems  to 
be  sustained  by  the  case  of  Webster  v.  Adams,  58  Maine,  317, 
that  is  the  only  decision  in  favor  of  that  doctrine  to  be  found 
anywhere  in  the  books,  and  it  certainly  is  not  now,  and  never 
was,  the  law  of  this  state.  The  doctrine  that  the  attaching 
creditor  can  acquire  no  claim  against  the  garnishee  superior  to 
that  which  the  debtor  had,  is  decided  over  and  over  again  in 
this  state  :  Riddle  v.  Etting,  32  Pa.  412 ;  Dougherty  v.  Hunter, 
64  Pa.  380 ;  Roig  v.  Tim,  103  Pa.  115 ;  Reed  v.  Penrose, 
36  Pa.  214. 

In  the  latter  case  Justice  Strong  says :  "  It  may  be  premised 
that  the  effect  of  an  attachment  execution  served  wherever  it 
lies  is  to  place  the  attaching  creditor  in  the  same  relation  to  the 
garnishee  as  that  occupied  by  the  debtor  before  the  attachment 
was  laid.'* 

This  is  the  logic  of  all  the  decisions  upon  that  question  in 
this  state.  If  it  were  not  true,  a  plaintiff  claiming  money  due 
from  another,  which  claim  was  disputed  and  litigated  and  deter- 
mined in  favor  of  the  defendant,  the  defendant  could  be  sued 
as  garnishee  by  any  one  or  all  successively  of  a  hundred  creditors 
of  the  plaintiff  upon  attachment  executions,  and  each  one  have 
the  same  question  tried  and  determined  by  a  different  jury. 
-'**'Jiis  would  be  manifestly  a  great  hardship,  and  contrary  to  the 
policy  of  the  law.  The  very  question  which  is  at  issue  here  was 
the  precise  question  that  was  at  issue  in  the  trial  between 
Swager  and  the  defendant  company — namely,  whether  there  was 
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any  money  due  upon  this  policy  of  insurance  from  the  defend- 
ant company  to  Swager.  That  question  was  determined  in  that 
issue,  and  is  not  only  conclusive  upon  Swager,  but  also  upon 
his  creditors. 

Take  the  converse  of  this  proposition :  If  the  plaintiff  has  the 
right  to  determine  this  same  question  over  again  in  this  attach- 
ment execution,  suppose  a  judgment  had  been  obtained  by 
Swager  against  the  insurance  company  in  the  prior  action,  and 
the  payment  of  the  judgment  had  been  withheld,  could  the 
defendant  company  upon  this  attachment  execution  have  the 
question  determined  in  this  issue  again  whether  or  not  there 
was  any  money  due  from  them  to  Swager  ?  And  yet,  if  the 
plaintiff's  position  is  correct,  and  they  would  have  the  right  to 
have  the  question  determined  over  again  in  this  issue,  if  the 
prior  decision  had  been  against  the  defendant  company  why 
would  they  not  have  the  same  right  to  have  the  question  deter- 
mined anew?  Yet  there  are  a  multitude  of  decisions  in  this 
state  which  decide  that  a  judgment  against  a  defendant  between 
the  principal  and  the  defendant  is  conclusive  in  the  trial  of 
attachment  execution  proceedings.  See  Palmer  v.  Gilmore,  148 
Pa.  48,  and  cases  there  cited. 

The  cases  decided  by  our  Supreme  Court  cited  by  the  appel- 
lant are  clearly  distinguishable  from  this  case.  Those  decisions 
are  simply  to  the  effect  that  a  decision  in  favor  of  a  garnishee 
in  a.  suit  by  one  attaching  creditor  does  not  bar  the  right  of 
recovery  of  another  attaching  creditor.  The  reason  for  this  is 
apparent,  and  those  cases  do  not  help  us  in  the  determining  of 
the  question  that  arises  here.  The  appellant  seeks  to  take 
advantage  of  the  fact  that  the  record  of  the  former  suit  was  not 
introduced  in  evidence.  His  admission  at  the  time  of  the  trial 
that  there  had  been  such  a  trial,  that  it  had  been  determined  in 
favor  of  the  defendant,  must  be  taken  as  verity.  We  are,  there- 
fore, bound  to  assume  without  the  offer  in  evidence  of  such  a 
record  that  there  was  such  a  record,  that  there  was  such  a  trial 
that  there  was  such  a  judgment,  and,  in  the  absence  of  any  alle- 
gation to  the  contrary,  that  it  was  obtained  without  fraud  or 
collusion.  We  have  no  right  to  go  to  that  record  for  the  pi?^- 
pose  of  ascertaining  what  was  in  the  record,  but  we  are  simply 
to  accept  and  consider  the  facts  as  admitted  by  both  the  plain- 
tiff and  defendant  upon  the  trial. 

Judgment  affirmed. 
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Timothy  McMahon  and  Ann  McMahon^  his  wife,  Appel- 
lants, t).  James  Thornton,  Jr. 

Easement—Bule  as  to  surface  drainage  ofcUy  lots. 

The  rule  laid  down  in  Bentz  v.  Armstrong,  8  W.  &  S.  40,  that  the  agri- 
cultural i*u1e  of  drainage  as  between  servient  and  dominant  tenements  can- 
not  apply  in  cities  and  towns,  has  never  been  departed  from. 

In  the  cities  a  lot  owner  in  improving  his  lot  must  arrange  to  conduct 
the  natural  drainage,  arising  from  rain  or  other  causes,  directly  from  it  to 
a  sewer  or  other  appropriate  place  for  the  receipt  or  discharge  of  the  same. 
It  must  not  be  turned  or  led  or  permitted  to  flow  upon  the  lot  of  an  ad- 
joining owner.  Failure  to  provide  for  such  surface  drainage  will  result 
in  a  cause  of  action  to  an  adjoining  owner. 

Argued  April  28, 1897.  Appeal,  No.  127,  April  T.,  1897,  by 
plaintiffs,  from  judgment  of  C.  P.  No.  2,  Allegheny  County, 
Oct.  Term,  1895,  No.  757,  on  verdict  for  defendant.  Before 
Rice,  P.  J.,  Willabd,  Wickham,  Beaver,  Keeper,  Orlady 
and  Smith,  JJ.    Revei*8ed. 

Trespass.    Before  Ewing,  P.  J. 

The  facts  sufficiently  appear  in  the  following  charge  of  the 
court  below : 

Timothy  McMahon  and  Ann,  his  wife,  have  brought  suit 
against  James  Thornton,  Jr.,  to  recover  damages  for  injuries  to 
their  house. 

The  plaintiffs  and  the  defendant  own  lots  adjoining  each 
other,  over  in  the  hill  district  of  Allegheny.  The  McMahon 
lot  fronts  twenty-two  feet  on  Carrie  street ;  the  Thornton  lots 
fifty  feet  on  Carrie  street,  and  they  run  back  one  hundred  and 
fifteen  feet  to  a  ten  foot  alley. 

Mrs.  McMahon  has  owned  this  house  about  tiiree  years,  from 
August,  1898.  It  was  built  some  time  before  that.  She  says, 
and  her  witnesses  say,  that  the  cellar  has  become  damp ;  that 
there  is  water  in  it  at  times  ;  that  the  wall  is  damp,  and  that 
the  sill  is  rotten ;  and  she  claims  damages  therefor,  and  alleges 
that  Thornton  is  responsible. 

In  the  first  place,  banish  from  your  minds  the  idea  that  you 
have  to  start  out  with  the  assumption  that,  because  somebody's 
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house  is  wet,  or  somebody  has  suffered  injury,  somebody  else  is 
i-esponsible  for  it,  wid  liable  to  pay  for  the  damage.  That  is 
not  the  case ;  there  must  be  proof  to  establish  that. 

The  plaintiffs  allege  that  the  water  comes  through  from  the 
lots  of  Thornton  to  their  lot. 

There  does  not  seem  to  be  much  dispute  or  difficulty  in  deter- 
mining the  natural  lay  of  the  ground.  It  is  steep.  The  street 
in  front,  Carrie  street,  descends  at  a  grade,  as  the  engineer  says, 
of  about  ten  feet  in  one  hundred — ten  per  cent;  an  illustration 
of  how  people  may  be  mistaken  about  cuts  and  distances  and 
so  on,  for  Captain  Thornton,  no  doubt  honestly,  says  he  thought 
it  was  about  two  feet  out  of  every  six ;  but,  at  any  rate,  it  is  a 
steep  grade  down.  Then,  the  lots  lie  below  Carrie  street,  and 
descend  pretty  rapidly,  until,  if  I  understand,  a  little  more  than 
past  the  center,  and  then  ascends  again  to  the  alley.  The  evi- 
dence seems  undisputed  that  this  central  low  part  was  an  old 
spring  run,  the  ascent  not  being  very  high  to  the  alley,  which 
was  on  a  ridge,  and  then  the  ground  descending  again.  It  was 
on  a  pretty  steep  hillside— steep  in  both  ways ;  and  that  water 
flowed,  in  the  natural  state  of  the  lots,  from  the  Thornton  lot, 
and  from  above  the  Thornton  lot,  down  this  valley  on  to  the 
McMahon  lot. 

[If  this  were  in  the  country,  the  rule  would  be  well  estab- 
lished, and  an  old  one,  that  the  lower  property  has  to  submit  to 
the  flow  of  that  water.  The  owner  of  the  lower  lot  cannot  be 
allowed  to  dam  it  up  and  stop  it  and  turn  it.  But,  when  you 
come  to  small  lots  in  a  city,  laid  out  as  this  is,  then  the  rule 
changes,  and  the  party  below  is  not  bound  to  submit  to  that 
flow  of  water.  He  may  dam  it  up.  If  he  can  put  a  dam  or  a 
wall  there,  that  will  keep  it  from  flowing  on  to  his  lot,  he  may 
do  it  and  make  the  people  above  take  care  of  their  water  in 
some  other  way ;  but  the  people  above  are  not  bound  to  stop 
the  water  and  keep  it  off  him,  if  it  is  a  natural  .flow.  If  the 
party  owning  the  lower  lot  wants  to  keep  the  water  off  his  lot, 
he  must  make  a  wall,  or  dam,  or  something,  so  tight  that  it  will 
not  let  the  water  through.  He  cannot  call  on  his  neighbor 
above  to  keep  the  water  off  him.  The  neighbor  above  cannot 
gather  water  in  great  quantities  and  put  it  off  in  a  different 
place,  but  he  is  allowed  to  let  it  go  as  it  would  naturally  go, 
whether  it  be  a  spring  or  the  natural  rain  water  that  falls  on  the 
lot.]  [1] 
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In  this  case  the  plaintiffs  own  the  lower  lot.  The  evidence 
shows  that  the  central  portion  of  the  lots  along  there  has  been 
filled  in  in  many  of  the  lots,  certainly  in  these  two,  so  as  to 
make  a  gradual  slope  from  the  front  street  back  to  the  alley ; 
and  the  front  street  is  sewered  so  low  that  it  appears  that  it  will 
drain  from  tlie  back,  and  even  drain  the  cellar  of  the  house  on 
the  alley.  There  is  no  sewer  in  the  alley.  If  there  were,  it 
would  be  much  more  easily  arranged. 

[Now,  let  us  see  what  were  the  rights  of  these  small  lot  hold- 
ers as  to  each  other.  The  owner  of  the  upper  lot  had  a  right  to 
level  his  lot  and  put  it  higher  than  the  lot  below ;  and  he  had 
a  right  to  put  it  higher  than  the  natural  surface ;  but,  in  doing 
so,  he  must  not  throw  the  earth  over  on  the  lower  lot — he  has 
to  protect  the  earth.  That,  however,  is  substantially  all  he  is 
required  to  do.  If  water  percolates  through  the  earth  on  to 
the  lower  property,  the  upper  owner  is  not  responsible ;  if  spring 
water,  or  if  rain  water,  soaks  through  onto  the  lower  lot,  the  lower 
lot  must  take  the  consequence,  or  else  the  owner  must  protect 
himself.]  [2] 

Now,  according  to  the  testimony,  Thornton  built  three  houses 
in  the  front,  which  connect  with  the  sewer.  The  yards  back  of 
those  houses  have  sewer  drops,  each  of  them,  that  connect  with 
the  sewer ;  and,  it  seems,  that  now  he  has  a  house  fronting  on 
the  alley,  on  the  far  side  of  his  lot  from  the  McMahons,  and  he 
connects  the  cellar  in  that  house  with  the  sewer,  and  still  it  is 
wet. 

[Mr.  Thornton  had  a  right  to  build  a  wall  of  stone  or  brick 
or  wood,  or  any  other  substance,  right  to  the  line.  If  the  owner 
had  built  to  the  line,  he  had  a  right  to  build  against  him.  He 
had  no  right  to  encroach  on  the  otJier's  lot,  but  he  had  a  right  to 
build  a  wall  to  protect  the  elevation  that  he  had  made  in  level- 
ing his  own  lot.  But,  in  doing  so,  he  should  not  throw  water 
on  that  lot  that  would  not  naturally  flow  on  it.  But,  if  he 
built  his  wall  so  as  to  protect  the  earth  from  falling  in  on  the 
other  lot,  built  it  on  his  own  ground,  even  if  it  were  ten  feet 
high,  if  he  kept  up  the  earth,  that  was  his  right.  It  was  his 
duty  to  be  careful  in  building  it,  so  as  to  have  it  substantial,  so 
that  it  would  stand.  Instead  of  building  a  stone  wall,  he  built 
what,  in  the  country,  we  used  to  call  a  "  crib."  He  had  a  log 
eight  feet  back  in  the  hill^  then  a  log  on  the  ground,  and  a  tie 
Vol.  V— 82 
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between  them,  fastening  them,  and  so  on  up,  until  he  built  his 
log  wall  some  four  feet  high  at  the  lowest  place  and  four  and 
one  half  at  the  highest ;  a  little  higher  back  from  the  alley, 
because,  as  I  understand,  this  depression  in  the  lots,  or  ravine 
crossing  them,  has  not  been  filled  up  level,  and  he  built  it  up 
and  filled  in  back  of  it  until  the  earth  was  nearly  up  to  the  level 
of  the  top  log.  Now  the  objection  that  I  would  have  to  that 
would  be  that  Captain  Thornton  could  better  have  spent  more 
money  for  himself,  and  built  a  substantial  stone  wall  that  would 
stand  for  a  long  time,  instead  of  the  logs  that  would  rot;  but, 
unless  the  logs  gave  way,  and  if  he  did  not  build  it  over  the 
line,  he  did  not  do  anything  that  he*had  not  a  right  to  do,  and 
if  injury  followed  to  those  below  it  is  the  misfortune  of  their 
location.  If  he  did  not  take  water  that  would  not  naturally 
flow  onto  the  other  lot  and  throw  it.  on,  he  is  not  responsible 
for  the  water  getting  through  onto  it.  If  he  did,  he  would  be 
responsible  for  the  damages.]  [3] 

Now,  we  have  a  situation  detailed  to  us  about  the  springs  that 
were  originally  in  this  vicinity,  producing  water  that  flowed 
constantly,  as  I  understand,  down  this  ravine,  which  the  owners 
undertook  to  get  under  ground  by  a  French  drain,  a  thing  which 
some  of  you  probably  know  about  and  some  do  not  It  was 
explained  partly  by  tlie  witnesses.  It  is  a  drain  that  works 
very  well  in  the  country,  but  it  is  not  a  drain  which  works  very 
well  in  the  city,  unless  you  have  it  away  below  where  other 
people  are,  water  is  liable  to  escape  from  it.  Some  of  the  wit- 
nesses call  this  springy  ground,  and  others  say  it  is  not.  Mr. 
Henderson,  one  of  the  owners,  son  of  the  Mr.  Henderson  who 
formerly  owned  the  ground,  says  it  was  not  springy,  but  yet  he 
describes  it  as  what  I  would  call  springy ;  and  if  there  is  a  hill 
anywhere  around  in  that  locality  that  has  not  wet  weather 
springs  in  that  locality,  I  do  not  know  of  it.  You  have  heard 
the  testimony  of  the  witnesses,  though,  and  you  will  make  up 
your  minds  from  what  they  say. 

Now,  if  the  situation  as  Mr.  Henderson  explains  it,  and  as 
numerous  witnesses  explain  it,  that,  a  short  distance  away,  when 
digging  for  a  well,  they  came  to  water  a  few  feet  below  the  sur^ 
face ;  that  numerous  cellars  around  there  are  wet,  sometimes 
dry  when  dug,  and  then,  unexpectedly,  water  coming  in,  it  is 
just  what  may  be  expected  to  occur  on  this  sort  of  a  hill  any- 
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where ;  and  a  party  building  on  a  lower  lot  must  expect,  unless 
he  takes  unusual  precautions,  to  have,  at  times,  a  wet  cellar. 
[If  I  were  going  to  provide  for  that  lot,  I  would  have  dug  a 
trench  away  below  the  foundation  of  the  wall  and  filled  it  in  with 
broken  stone.  If  there  were  a  sewer  in  the  alley  it  could  very 
easily  be  fixed,  but,  until  that  is  done,  it  is  not  likely  that  they 
will  ever  have  a  dry  cellar ;  and  it  is  veiy  natural,  with  the 
ground  above  it  on  one  side  and  close  to  it,  high  up.  The  wall 
may  be  a  little  damp  and  be  different  from  what  it  would  be  if 
it  was  out  on  an  open  street,  but  that  is  one  of  the  things  that 
a  party  has  to  expect  if  he  builds  a  common  wall  in  such  a  place, 
and  I  don't  think  the  plaintiffs  can  claim  damage  for  it.]  [4] 

Now,  it  seems  to  me  that,  with  the  evidence  we  have,  you 
wiU  find  it  very  difficult  to  tell  wherein  Captain  Thornton  has 
neglected  to  perform  his  duties,  or  to  exercise  reasonable  care, 
great  care,  in  preventing  the  water  fi*om  going  down  below  on 
to  the  lower  lot.  If  he  did  neglect  his  duty  and  damage  occurred, 
he  is  liable  for  the  consequences.  [The  plaintiffs  say  the  wall 
has  been  damp  for  two  years,  and  that  the  sill  has  rotted.  One 
of  the  witnesses  says  that,  with  a  peculiar  condition  of  the 
atmosphere,  the  sill  might  ix)t  in  two  years.  You  have  your 
own  experience  in  regard  to  that.  Damp  alone,  in  my  expe- 
rience, will  not  rot  a  piece  of  sound  timber  in  that  time.  If  the 
air  was  as  he  describes  it,  it  might.  Foul  air,  or  air  containing 
substances  that  will  eat  the  wood,  will  rot  it;  and  there  might 
be  a  dry  rot;  but  mere  damp  will  not  rot  a  piece  of  wood  that 
is  sound,  in  that  length  of  time.]  [5] 

The  actual  damage  that  they  have  suffered  up  to  this  time 
would  be  the  measure  of  damages,  not  the  cost  of  taking  away 
this  embankment! — I  will  speak  of  that  afterwards — and  not 
necessarily  the  cost  of  putting  in  a  new  sill.  You  would  have 
to  find,  to  make  that  the  measure  of  damage,  that  it  was  solely 
from  the  water  that  got  in,  and  which  Captain  Thornton  ought 
to  have  kept  out.  I  have  tried  to  explain  to  you  his  rights  and 
duties,  and  the  rights  and  duties  of  the  parties  below.  We 
have  constant  suits  between  people  who  occupy  lots  in  this  kind 
of  a  situation,  where  the  water  is  percolating  through  the  earth, 
and  will  do  so,  in  spite  of  any  reasonable  precautions  on  the 
part  of  those  above ;  and  it  is  simply  the  misfortune  of  the  sitr 
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nation.  When  people  bny  lots  of  that  sort,  they  must  expect 
to  take  them  with  their  objectional  features. 

But  there  is  another  branch  of  the  case  in  which  there  is  a 
question  of  fact  for  you,  and  the  witnesses  differ.  Captain 
Thornton  must  put  his  wall  on  his  own  ground.  He  may  put 
it  right  against  the  other  lot.  If  the  building  on  the  other  lot 
is  at  the  line,  he  may  build  his  wall  right  against  it,  and  he  is 
not  liable  for  any  damages.  But  he  must  keep  his  wall  on  his 
own  gi*ound,  and  he  must  maintain  it  there ;  that  is,  fairly  there ; 
it  must  not  go  over  to  any  considerable  degree.  To  illustrate : 
According  to  the  testimony  of  Mr.  Brown,  the  engineer  who 
was  examined  this  morning  a  part  of  McMahon's  house  (viz : 
the  comer  strip  at  the  alley)  is  over  on  the  Thornton  lot  a  half 
an  inch,  at  eight  feet  above  the  ground.  He  says  it  is  not 
plumb ;  that  below  it  is  not  over.  Well,  now,  that  is  a  very 
trifling  thing,  and  I  do  not  think  a  jury  would  give  damages  if 
Captain  Thornton  should  sue  the  McMahons  for  trespass  on  his 
lot,  because  the  comer  strip  extended  over  a  half  an  inch.  The 
plaintiffs'  witnesses  say  that  these  logs  are  over  on  McMahon's 
property,  and  the  defendant's  witnesses  say  they  are  not.  The 
engineers  differ  slightly,  and  very  slightly.  The  plaintiffs'  en- 
gineer says  that  at  the  end  awa^  from  the  alley  the  logs  are 
over.  The  engineer  for  the  defendant  says  they  are  not,  and 
the  difference  between  them  is  probably  a  quarter  of  an  inch. 
Some  of  the  witnesses  say  they  are  away  over,  and  Mr.  Mc- 
Mahon  says  that  the  wall  was  two  inches  away  from  his  line 
when  the  house  was  built;  then,  some  of  the  witnesses  for  the 
defendant  say  that  it  is  two  inches  now  from  the  wall  to  the 
house,  and  they  say  that  you  can  see  between  them.  Mr.  Mc- 
Intyre  says  that  he  stood  at  the  alley,  at  the  McMahon  house, 
and  he  could  look  clear  through  and  see  clear  through,  and  the 
defendant's  witnesses  say  that  there  has  a  board  faUen  down  be- 
tween at  one  place  that,  to  some  extent,  obstracts  the  view. 

[Now,  granting  that  the  fence,  or  the  log  wall,  was  over  on 
its  own  side,  and  the  McMahon  house  built  on  its  own  side,  this 
narrow  space  of  two  inches  would  fill  up  with  dirt  that  would 
fall  there,  in  time.  Now,  it  is  his  duty  to  keep  that  space  open, 
if  practicable. 

By  Mr.  Mead :  Whose  duty  ? 

By  the  Court :  The  duty  of  McMahon,  if  he  wanted  it  that 
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way.  Mr.  Thornton  was  not  bound  to  go  over  and  examine 
and  look  into  that  little  space  every  week  or  day  or  month.  He 
was  bound  to  use  care  not  to  let  the  earth  down  where  he  had 
built  it  up  above  its  natural  level,  but  for  things  that  came  in 
there  casually,  by  children  throwing  them  in,  or  the  wind  blow- 
ing them  in,  or  tilings  of  that  sort,  he  was  not  responsible.  It 
seems  to  me  that  the  question  as  to  whether  these  logs  are  over 
on  the  McMahon  lot  or  not  is  the  principal  question,  as  to 
whether  you  should  find  for  the  plaintiff  or  the  defendant ;  and 
in  no  case,  as  I  can  see,  is  there  room  for  much  more  than  a 
mere  nominal  verdict  for  plaintiff,  or,  on  the  other  side,  for  the 
defendant.]   [6] 

The  testimony  incidentally  does  show  that  Mr.  McMahon  is 
one  of  those  unfortunate  men  who  are  liable  to  be  imposed  on, 
and  therefore  he  necessarily  goes  into  a  fight,  but  he  is  entitled 
to  his  rights  notwithstanding.  The  significance  of  the  questions 
put  was  to  know  if  he  had  not  been  complaining  of  water  com- 
ing down  from  above,  and  if  he  had  not  sued  the  former  owner 
of  the  Thornton  lot,  before  this  earth  was  filled  in. 

Take  the  case,  gentlemen,  and,  small  as  it  is,  give  it  a  fair 
consideration,  and  render  the  verdict  that  you  think  the  testi- 
mony requires. 

By  a  Juror :  Have  we  anything  to  do  with  the  amount  of 
damages? 

By  the  Court:  If  you  find  for  the  plaintiffs,  you  find  the 
amount  of  damages,  and  if  you  find  for  the  defendant,  you  say 
nothing  about  it. 

Plaintiffs^  counsel  excepts  to  charge  and  bill  sealed  for  plain- 
tiffs. 

Verdict  and  judgment  for  defendant.    Plaintiffs  appealed. 

JSrrors  assigned  were  (1-6)  to  portions  of  the  judge's  charge, 
reciting  same. 

F.  C.  McGUrr  of  Marron  ^  McCrirr^  with  him  A.  JE.  Goss^ 
for  appellants,  relied  upon  Bentz  v.  Armstrong,  8  W.  &  S.  40; 
Kauffman  v.  Griesemer,  26  Pa.  407. 

K.  71  Meade^  of  Hudson^  Meade  ^  MoCue^  for  appellee. 
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Opinion  by  Rbedeb,  J.,  July  28, 1897 : 

As  early  as  Bentz  v.  Armstax)ng,  8  W.  &  S.  40,  it  was  held 
that  the  agricultural  rule  of  drainage  as  between  servient  and 
dominant  tenements  cannot  apply  in  cities  and  towns.  There 
can  be  no  question  that  it  is  the  well-settled  principle  of  law 
in  this  state  that  in  agricultural  land,  the  natural  flow  of  water 
from  lands  of  a  higher  upon  those  of  a  lower  level  cannot  be 
made  the  subject  of  an  action  for  damage.  But  a  different  rule 
applies  in  towns  and  cities,  for  if  the  agricultural  rule  were  to 
be  applied  to  building  lots,  there  could  be  no  adapting  the  sur- 
face of  uneven  portions  of  a  city  or  town  to  buildings  by  the 
filling  and  the  grading  of  the  lot 

In  the  case  already  referred  to,  Justice  Kennedy  says :  "  It 
has  ever  been  understood,  and  such  has  been  the  practice  and 
usage  too,  that  the  natural  formation  of  the  surface  will  and 
indeed  must  necessarily,  undergo  a  change  in  the  construction 
of  the  buildings  and  other  improvements  that  are  designed  and 
intended  to  be  made.  In  doing  this  it  would  seem  to  be  right 
that  the  common  benefit  and  convenience  of  the  respective 
owners  of  adjoining  lots  should  be  consulted  and  attended  to. 
...  It  is  of  great  importance  that  the  water  upon  each  lot 
arising  from  rain  or  other  causes  should  be  conducted  by  the 
owner  thereof  if  he  wishes  to  have  it  removed  directly  from  it 
to  a  sewer  or  other  appropriate  place  for  the  receipt  and  dis- 
charge of  the  same,  and  not  to  be  turned  and  led  upon  the  ad- 
joining lot  without  the  consent  of  the  owner.  And  it  appears 
to  be  the  duty  of  the  owner  of  each  lot  if  he  improves  it,  to  do 
it  in  such  a  way  as  to  lead  and  conduct  the  water  that  happens 
to  flow  or  be  on  it  off  in  the  way  just  mentioned  without  regard 
to  the  original  formation  of  the  lot."  As  was  said  in  Davidson 
V.  Sanders,  1  Pa.  Superior  Ct.  432,  "  this  enunciation  by  the 
Supreme  Court  has  stood  without  qualification  or  limitation  for 
over  fifty  years.  It  seems  to  have  been  so  universally  accepted 
as  a  correct  exposition  of  law,  that  the  Supreme  Court  has  in 
no  case  since  that  been  called  upon  to  reconsider  the  question 
of  the  right  to  recover  by  one  lot  owner  in  the  city  or  town  for 
injury  to  his  property  by  an  adjoining  property  owner  who  has 
built  upon  and  improved  his  lot,  by  the  flowing  of  surface  or 
rain  water  from  the  one  to  the  other." 

While  each  owner  of  a  lot  has  the  right  to  grade  his  lot  in 
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any  way  which  is  most  convenient  to  himself,  yet  if  in  the 
grading  of  the  lot  he  leaves  his  lot  above  that  of  the  adjoining 
lot  owner  and  supports  the  earth  used  in  the  filling  and  grading 
of  his  property  by  a  retaining  wall,  he  must  so  construct  his  re- 
taining wall  as  to  inflict  no  injury  upon  the  adjoining  owner ;  and 
if  the  material  which  he  uses  for  the  purpose  of  retaining  the  earth 
used  in  the  filling  and  grading  of  his  lot  is  of  such  a  character 
that  it  permits  the  water  from  his  lot  to  flow  through  it  upon 
the  adjoining  property,  thereby  injuring  his  neighbor  he  is  lia- 
]>le  in  an  action  for  damages  for  whatever  injury  is  occasioned 
thereby.  While  the  right  exists  to  make  his  lot  conform  to  his 
own  comfort  and  convenience,  he  has  no  right  in  the  altering  of 
the  surface  of  the  land,  to  do  that  which  will  injure  his  neigh- 
bor's property.  He  must  in  such  alteration  of  the  land,  when 
changing  it  from  the  face  that  nature  has  put  upon  it  to  con- 
form to  his  own  idea  of  that  which  is  desirable,  take  care  of  all 
the  water  that  falls  or  flows  upon  the  land  and  conduct  it  off 
the  new  surface  adapted  to  his  own  fancy  in  such  a  way  as  will 
cause  no  injury  to  the  adjoining  tenements. 

This  evidently  was  not  the  conception  of  the  law  held  by  the 
court  below,  as  evidenced  by  its  charge.  As  adapted  to  the 
facts  in  this  case,  the  portions  of  the  charge  assigned  for  error 
in  the  1st,  2d,  8d,  4th,  5th  and  6th  assignments  are  erroneous, 
and  the  assignments  must  be  sustained. 

Judgment  reversed  and  a  venire  facias  ,de  novo  awarded. 


William  Henry  and  Joseph  L.  Wright,  Partners,  doing 
business  as  William  Henry  &  Co.  v.  S.  E.  Bigley,  Ap- 
pellant. 

Married  woman — Surety— Indorsement  of  promissory  note. 

A  married  woman^s  indorsement  of  a  promissory  note  without  consider- 
ation is  regai*ded  as  an  ordinary  suretyship. 

A  married  woman  indorsed  a  note  payable  to  herself  and  delivered  same 
to  plaintiffs  in  payment  of  her  husband's  note.  Held,  that  an  affidavit  in 
a  suit  against  her  as  indorser  setting  up  the  above  facts,  was  sufficient. 

Submitted  April  26,  1897.  Appeal,  No.  103,  April  T.,  1897, 
by  defendant,  from  judgment  of  C.  P.  No.  3,  Allegheny  Co., 
Nov.  T.,  1896,  No.  127,  on  judgment  for  plaintiff  for  want  of  a 
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sufficient  affidavit  of  defense.  Before  RiOB,  P.  J.,  Wnj«ARD^ 
WiCKHAM,  Bbaveb,  Rebdeb,  Orlady  and  Smith,  JJ.  Re- 
versed. 

Assumpsit  on  a  promissory  note. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 
Judgment  for  plaintiff  for  want  of  a  sufficient  affidavit  of 
defense  for  J108.60.    Defendant  appealed. 

Error  assigned  was  entry  of  judgment  for  want  of  a  sufficient 
affidavit  of  defense. 

A.  H.  Mercer  and  TF.  0.  McNary^  for  appellant. — The  con- 
tract entered  into  by  the  appellant  was  a  contract  of  suretyship 
which  appellant  is  prohibited  from  making :  Reigart  v.  White, 
52  Pa.  438 ;  Patrick  &  Co.  v.  Smith,  165  Pa.  526 ;  Weigle  v. 
Mercer,  1  Pa.  Superior  Ct.  490. 

This  case  is  a  repetition  in  all  essentials  which  differentiates 
accommodation  notes  of  the  case  of  Appleton  v.  Donaldson,  3 
Pa.  381. 

No  paper-book  or  appearance,  for  appellee. 

Opinion  by  Smith,  J.,  July  23, 1897  : 

This  action  was  brought  to  recover  from  the  defendant,  a 
married  woman,  the  amount  of  a  promissory  note  made  payable 
to  her  order  and  indorsed  in  her  name,  and  delivered  to  the 
plaintiffs  in  payment  of  her  husband's  individual  debt.  The 
indorsement  of  the  note  in  her  name  and  the  delivery  to  the 
plaintiffs  wei-e  made  by  the  husband  and  afterward  ratified  by 
the  defendant.  In  her  affidavit  of  defense,  the  defendant  says, 
that  the  note  was  received  for  her  in  the  course  of  her  separate 
business ;  that  she  was  not  indebted  to  the  plaintiffs  in  any 
sum  whatever ;  that  she  received  no  value  for  her  indorsement, 
and  that  as  to  her  the  transfer  of  the  note  was  without  consid- 
eration. It  is  further  alleged  that  the  note  was  delivered  to 
the  plaintiffs  in  payment  of  her  husband's  debt,  for  which  she 
was  in  no  way  responsible,  and  that  it  is  sought  by  this  pro- 
ceeding to  hold  her  liable  under  her  indoi^sement,  as  a  guarantor. 
Notwithstanding  these  averments  the  court  below  entered  judg- 
ment for  the  plaintiffs  for  want  of  a  sufficient  affidavit  of  de- 
fense.    In  this  there  was  error. 

The  Act  of  June  8, 1893,  P.  L.  344,  does  not  enable  a  married 
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woman  to  incur  liabilities  beyond  those  necessary  for  the  full 
exercise  and  enjoyment  of  the  powers  conferred  upon  her.  The 
extent  of  those  powers  defines  the  limit  of  her  liability,  and 
this  may  be  readily  ascertained  by  reference  to  the  acts  of  as- 
sembly on  tlie  subject.  Recent  legpislation  has  made  important 
changes  in  the  relative  rights  and  liabilities  of  married  women. 
'*  Formerly  (a  married  woman's)  capacity  to  contract  was  ex- 
ceptional and  her  disability  general  ....  Now  her  disability 
is  exceptional  and  her  capacity  general.  "  This  transition  has 
been  effected  by  statute  and  in  determining  the  rights  and  lia- 
bilities of  married  women  we  must,  therefore,  be  guided  by  the 
statutory  provisions  concerning  them.  By  section  2  of  the  act 
of  June  8, 1898,  the  power  of  a  married  woman  to  **  become  ac- 
commodation indorser,  maker,  guarantor  or  surety  for  another," 
is  expressly  withheld.  The  disability  of  a  feme  covert  to  bind 
herself  for  the  debt  of  another  is  thus  continued. 

That  the  defendant  in  the  present  case  had  a  right  to  bring  suit 
on  the  note  in  her  own  name  without  indorsing  it,  cannot  well 
be  disputed :  Huling  v.  Hugg,  1  W.  &  S.  418.  And  we  have 
no  doubt  slie  had  a  right  to  transfer  the  title  and  negotiable 
qualities  of  the  paper  by  her  indorsement,  and,  in  a  proper  case, 
perhaps,  bind  herself  by  that  act.  Under  the  law  the  rights  of 
an  indorser  of  commercial  paper  are  less  and  his  liabilities 
greater  than  those  of  a  surety :  Stephens  v.  Bank,  88  Pa.  157 ; 
McCamant  v.  Bank,  15  W.  N.  C.  122 ;  yet  the  contract  of  in- 
dorsement is  frequently  spoken  of  as  one  of  suretyship :  Ste- 
phens V.  Bank, supra:  Bank  v.  Henninger,  15  W.  N.  C.  83;  and 
a  married  woman's  indorsement  of  a  negotiable  instrument 
without  consideration  is  regarded  by  the  courts  as  an  ordinary 
suretyship :  Wiltbank  v.  Tobler,  181  Pa.  108.  Assuming  as 
we  must  for  the  purposes  of  this  appeal  that  the  averments  of 
the  affidavit  of  defense  are  true,  it  would  appear  that  the  prin- 
ciple of  the  latter  case  controls  this  one.  It  is  clearly  an  at- 
tempt to  hold  a  married  woman  liable  upon  her  indorsement, 
which  under  the  authority  of  the  case  referred  to,  is  but  a  con- 
tract of  suretyship,  and  therefore  within  the  express  prohibition 
of  the  statute.  Whether  considered  as  a  surety  or  as  an  ac- 
commodation indorser,  the  defendant  lacked  the  power  to  bind 
herself  for  her  husband's  debt  and  the  judgment  entered  against 
her  must  be  set  aside. 

The  judgment  is  reversed  and  a  procedendo  awarded. 
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James  M.  Davis  and  Morris  Barnett,  as  Barnett  &  Davis, 
for  use  of  John  E.  White,  r.  Fireman's  Fund  Insur- 
ance Company,  of  San  Francisco,  California,  Appel- 
lant. 

Insurance — Knowledge  by  company — CondUions. 

Where  at  the  time  of  issuing  an  insurance  policy  the  company  knows 
that  one  of  the  conditions  thereof  is  inconsistent  with  the  facts,  and  the  in- 
sured has  been  guilty  of  no  fraud,  the  company  is  estopped  from  setting  up 
a  breach  of  said  condition.  The  same  rule  prevails  when  the  company 
ought  to  have  known  the  facts  constituting  the  alleged  breach. 

Evidence— Copy  of  proof  of  loss. 

It  being  shown  that  the  original  proof  of  loss  is  not  within  the  jttrisdio> 
tion,  a  duly  proven  copy  is  admissible. 

Total  loss — Notification— Technical  proof  not  demanded. 
The  building  being  totally  destroyed  by  fire,  notice  of  that  fact  to  the 
company  is  sufficient,  no  f  uither  or  technical  proof  of  loss  is  necessary. 

Insurance— Proofs  of  loss— Waiver  of  objection. 

If  proofs  of  loss  be  funiished  in  time  a  waiver  of  objection  to  the  same 
may  be  inferred  by  mere  silence. 

An  insurance  company  is  not  in  position  to  take  advantage  of  any  de- 
fects in  the  proofs  of  loss  if  it  fails  to  object  to  the  same  and  demand  fur- 
ther proofs  of  loss  from  plaintiff. 

Practice,  Superior  (hur^— Appeals— Defective  assignments. 

Assignments  are  defective  in  not  containing  the  answer  of  the  court  to 
points  presented,  also  when  they  embrace  two  points  and  raise  two  ques- 
tions. 

Refusal  to  enter  nonsuit  not  error. 

No  assignment  of  error  lies  to  the  refusal  of  the  court  to  enter  a  compul- 
sory nonsuit. 

Argued  May  10, 1897.  Appeal,  No.  25,  April  T.,  1897,  by 
defendant,  from  judgment  of  C.  P.  Beaver  Co.,  on  verdict  for 
plaintiffs.  Before  RiOB,  P.  J.,  Willabd,  Wickham,  Beaver, 
Reedeb  and  Oblady,  J  J.     Affirmed. 

Assumpsit  on  policy  of  fire  insurance.    Before  Wilson,  P.  J. 

It  appeared  from  the  evidence  that  plaintiffs  erected  a  one- 
story  frame  shingle-roofed  building,  which  was  occupied  by  them 
as  a  clothing  store  and  sleeping  room  which  they  had  leased 
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from  one  William  Wagner.  What  the  terras  of  the  lease  were 
and  whether  the  building  was  owned  by  plaintiffs  or  by  the 
landlord,  does  not  appear  from  the  evidence. 

On  April  9,  1891,  a  policy  of  insurance  against  direct  loss  or 
damage  by  fire  to  this  building  was  issued  by  the  local  agent  of 
this  company,  at  the  plaintiffs'  request.  This  policy  was  for 
$475.  The  interest  of  plaintiffs  therein  was  afterwards  trans- 
ferred to  the  use  plaintiff.  The  building,  counter  and  shelv- 
ing insured  were  destroyed  by  fire  on  the  10th  of  October, 
1898,  and  the  insurance  company  refusing  to  pay  the  amount 
of  the  policy,  suit  was  brought  thereon  by  plaintiffs  for  the  use 
of  John  E.  White.  The  policy  contained  the  following  condi- 
tions :  "  This  insurance  policy,  unless  otherwise  provided  by 
agreement  indorsed  hereon  or  added  hereto,  shall  be  void  .... 
if  the  interest  of  the  insured  be  other  than  unconditional  and 
sole  ownership,  or  if  the  subject  of  insurance  be  a  building  on 
ground  not  owned  by  the  insured  in  fee  simple."  No  such 
agreement  was  indorsed  on  this  policy,  and  defendant  contended 
that  because  the  building  was  on  leased  ground,  and  also  be- 
cause the  plaintiff  did  not  own  the  subject  of  insurance,  the 
court  below  ought  to  have  taken  the  case  from  the  jury.  The 
other  matters  wherein  the  court  below  is  alleged  to  have  erred 
in  the  admission  of  evidence,  etc.,  will  appear  in  the  various 
assignments  of  error. 

Verdict  and  judgment  for  plaintiff  for  $531.32.  Defendant 
appealed. 

Errors  assigned  were  (1-4)  refusal  to  answer  plaintiffs'  first, 
second,  fourth  and  third  points :  "  1.  The  alleged  proofs  of  loss 
not  complying  even  substantially  with  the  terms  of  the  policy, 
are  insufficient ;  and  the  plaintiff  therefore  not  having  complied 
with  the  requirements  of  the  policy,  is  not  entitled  to  recover 
in  this  case  and  the  verdict  must  be  for  the  defendant.  2.  The 
policy  in  suit  providing  '  that  this  policy  is  made  and  accepted 
subject  to  the  foregoing  stipulations  and  conditions,  and  that  no 
officer,  agent,  or  other  representative  of  this  company  shall  have 
power  to  waive  any  provision  or  condition  of  this  policy  except 
such  as  by  the  terms  of  this  policy  may  be  the  subject  of  agree- 
ment indorsed  hereon  or  added  hereto,  and  as  to  such  provision 
and  condition,  no  officer,  agent,  or  representative  shall  have 
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Buch  power  or  be  deemed  or  held  to  have  waived  such  provi- 
sion or  condition  unless  sucli  waiver,  if  any,  shall  be  written 
upon  or  attached  hereto.'  And  no  agreement  with  regard  to 
the  leasehold  being  indorsed  thereon,  parol  evidence  of  the 
agent's  knowledge  of  the  actual  facts  are  inadmissible,  and  the 
evidence  showing  clearly  and  indisputably  that  the  building  de- 
stroyed was  upon  leased  ground,  the  verdict  of  the  jury  must 
be  for  the  defendant.  4.  The  policy  providing  that  this  en- 
tire policy,  unless  otherwise  provided  by  agreement  indorsed 
hereon  or  added  hereto,  shall  be  void  if  the  interest  of  the  in- 
sured be  other  than  unconditional  and  sole  ownership,  or  if  the 
subject  of  the  insurance  be  a  building  on  ground  not  owned  by 
the  insured  in  fee  simple;  and  the  evidence  showing  clearly 
that  the  subject  of  insurance  was  a  building  on  ground  not  owned 
or  even  claimed  by  the  plaintiff,  the  court  is  respectfully  re- 
quested to  direct  the  jury  to  find  a  verdict  for  the  defendant 
8.  Under  all  the  evidence  in  the  case  the  verdict  must  be  for 
the  defendant."  (5)  In  admitting  the  following  offer  on  the 
part  of  the  plaintiffs :  "  Plaintiffs'  counsel  offers  in  evidence 
copy  of  the  proof  of  loss."  (6)  In  overruling  motion  for  com- 
pulsory nonsuit.  (7)  In  overruling  defendant's  objection  to 
the  cross-examination  of  Charles  W.  Hurst  with  reference  to 
the  policy  in  question :  "  Plaintiffs'  counsel  propose  to  show 
that  on  the  face  of  the  policy  itself  it  shows  he  had  notice  that 
it  was  in  strict  conformity  to  the  condition  of  things  and  in  ac- 
cordance with  the  facts."  (8)  In  admitting  the  testimony  of 
J.  M.  Davis,  on  the  part  of  the  plaintiff,  in  rebuttal,  which  was 
as  follows :  "  You  may  state  to  the  court  and  jury  whether  or 
not  you  were  present  at  the  time  that  Mr.  Hursts,  the  agent,  was 
over  there  looking  at  that  property  with  a  view  of  insuring  it." 
(9)  In  admitting  the  testimony  of  Morris  Barnett,  in  rebuttal, 
which  was  as  follows :  "  Q.  You  have  already  testified  you  were 
the  party  or  person  who  took  out  this  policy  in  the  first  instance  ? 
A.  Yes,  sir.  Q.  At  the  time  of  the  negotiations,  Mr.  Barnett, 
relative  to  this  insurance,  state  whether  or  not  at  the  time  you 
had  any  conversation,  or  what  was  said  to  Mr.  Hurst  about  the 
property  being  leased  property  or  not.  State  what  occurred. 
Objected  to.  By  the  Court :  It  is  admitted  as  proper  rebuttal." 
(11)  In  the  charge  as  follows :  "  It  is  further  i-elied  upon  by 
the  defense  and  urged  that  under  the  terms  of  the  policy,  as 
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provided  therein,  '  this  policy  is  made  and  accepted  subject  to 
the  foregoing  stipulations  and  conditions,  together  witli  such 
other  provisions,  agreements,  or  conditions  as  may  be  indorsed 
hereon  or  added  hereto,  and  no  officer,  agent,  or  other  represen- 
tative of  this  company  shall  have  the  power  to  waive  any  pro- 
vision or  condition  of  this  policy  except  such  as  by  the  terms 
of  this  policy  may  be  the  subject  of  agreement  indorsed  hereon 
or  added  hereto ;  and  as  to  such  conditions  and  provisions,  no 
officer,  agent,  or  representative  shall  have  such  power,  or  be 
deemed  or  held  to  have  waived  such  provisions  or  conditions, 
unless  such  waiver,  if  any,  shall  be  written  upon  or  attached 
hereto ;  nor  shall  any  privilege  or  permission  affecting  the  in- 
surance under  this  policy  exist  or  be  claimed  by  the  insured  un- 
less so  written  or  attached.'  It  is  contended  that  there  was  no 
agreement  attached  to  or  written  upon  the  policy  between  Bar- 
nett  &  Davis,  or  between  White,  when  he  took  an  assignment 
of  it,  and  the  agent  of  the  defendant  company,  Mr.  Hurst  The 
court  cannot  instruct  you  that  that  would  be  a  bar  to  recovery 
in  this  case."  (12)  To  a  portion  of  the  charge  as  follows: 
"  But  it  is  contended  on  behalf  of  the  defendants  in  this  case, 
that  under  the  terms  and  conditions  of  the  policy  the  plaintiff 
is  not  entitled  to  recover.  It  is  provided  in  the  policy  that '  If 
fire  occur  the  insured  shall  give  immediate  notice  of  any  loss 
thereby  in  writing  to  this  company;  protect  the  property  from 
further  damage,  forthwith  separate  the  damaged  and  undamaged 
personal  propeiiy,  put  it  in  the  best  possible  order,  make  a  com- 
plete inventory  of  the  same,  stating  the  quantity  and  cost  of 
each  article  and  the  amount  claimed  thereon ;  and,  within  sixty- 
days  after  the  fire,  unless  such  time  is  extended  in  writing  by 
this  company,  shall  render  a  statement  to  this  company,  signed 
and  sworn  to  by  said  insured,  stating  the  knowledge  and  belief 
of  the  insured  as  to  the  time  and  origin  of  the  fire ;  the  interest 
of  the  insured  and  of  all  others  in  the  property;  the  cash  value  of 
each  item  thereof  and  the  amount  of  the  loss  thereon,  and  all 
incumbrances  thereon,'  etc.,  and  other  requirements  it  is  not  nec- 
essary for  the  court  to  read.  As  has  been  said,  the  defense  con- 
tends, that  the  plaintiff  in  this  case  did  not  comply  with  this 
term  or  condition  of  the  policy.  That  he  failed  to  furnish  or 
serve  upon  the  defendant  company  a  sufficient  proof  of  loss,  and 
that  for  that  reason,  if  for  no  other,  they,  the  defense,  would  be 
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entitled  to  a  verdict.  It  is  in  testimony,  that  the  plaintiff  in 
this  case  attempted  or  did  serve  upon  the  agent  of  the  defend- 
ant company,  who  countersigned  the  policy,  with  a  notice  of 
some  kind ;  that  an  attempt  was  made  to  furnish  him  with  a 
proof  of  loss — at  least  serving  upon  him  a  paper  which  he  has 
sworn  to,  purporting  to  be  a  proof  of  loss.  That  under  the  di- 
i*ection  of  the  agent,  into  whose  hands  he  had  placed  this  paper — 
the  agent  then  being  ill — he  put  the  same  in  the  post-office,  at 
his  request,  evidently  inferring  that  it  would  be  sent  to  the  com- 
pany. It  also  appears  from  the  testimony,  that  the  company 
never  rejected  the  proof  of  loss,  or  the  paper  furnished  by  the 
plaintiff  as  such  proof  of  loss,  or  an  attempt  on  his  part  to  fur- 
nish one,  and  even  up  until  this  time  they  have  not  signified, 
except  in  the  trial  of  the  case,  in  any  way  that  that  proof  of  loss 
was  insufficient.  Under  the  law,  gentlemen,  if  the  insured  in 
good  faith  and  within  the  specified  time — the  stipulated  time — 
does  what  he  plainly  intends  is  a  compliance  with  the  require- 
ment of  the  terms  of  his  policy  respecting  proofs  of  loss,  good 
faith  requires  that  the  insurer  shall  promptly  notify  him  of  any 
objection  thereto,  so  as  to  give  him  the  opportunity  to  correct 
the  same.  And  mere  silence  may  so  mislead  him  to  his  disad- 
vantage as  in  itself  to  be  sufficient  waiver  by  estoppel.  On 
this  branch  of  the  case,  gentlemen,  there  being  no  testimony  on 
the  part  of  the  defense  that  they  had  refused  or  notified  the 
plaintiff  in  the  case  that  the  paper  furnished  them  was  not  a 
sufficient  proof  of  loss,  under  the  policy — if  you  find  from  the 
evidence  that  he  did  so  furnish  a  paper  and  in  good  faith  at- 
tempted to  furnish  a  proof  of  loss  to  the  defendant  company, 
and  they  for  an  unreasonable  time  retained  that  in  their  posses- 
sion, not  notifying  the  plaintiff  that  it  was  insufficient,  then 
this  would  not  be  a  good  defense."  (13)  The  charge  of  the 
court  below  was  inadequate  and  insufficient,  in  that  it  wholly 
fails  to  instruct  the  jury  in  regard  to  the  evidence  which  is  nec- 
essary to  establish  a  parol  waiver  in  the  case  of  an  express  stip- 
ulation in  the  policy  that  nothing  should  amount  to  a  waiver 
unless  specifically  agreed  to  and  indorsed  on  the  policy.  (14)  The 
charge  of  the  court  below  was  inadequate  in  that  it  failed  to 
instruct  ike  jury  clearly  as  to  the  facts  and  the  law  applicable 
to  the  facts  in  this  case. 
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Wm.  A,  McConnel^  with  him  John  M.  Buchanan^  for  appellant. 
— ^The  copies  of  the  proof  of  loss  were  inadmissible :  Megarge 
V.  Ins.  Co.,  37  Leg.  Int.  4. 

On  the  question  of  waiver,  cited  Beatty  v.  Ins.  Co.,  66  Pa. 
9 ;  Trask  v.  Ins.  Co.,  29  Pa.  198 ;  Edwards  v.  Ins.  Co.,  75  Pa. 
378;  Freedman  v.  Ins.  Co.,  175  Pa.  850. 

The  court  did  not  allow  the  jury  to  decide  whether  or  not 
the  silence  of  the  company  and  failure  to  return  the  alleged 
proo&  of  loss  would  constitute  a  waiver,  but  instructed  them 
that  it  would  be  a  waiver.  This  was  error,  as  that  was  a  ques- 
tion for  the  jury  to  decide,  and  not  the  court :  Oswalt  v.  Ins. 
Co.,  175  Pa.  427 ;  Snowden  v.  Ins.  Co.,  122  Pa.  502;  Gould  v. 
Ins.  Co.,  134  Pa.  570 ;  Shoe  Co.  v.  Ins.  Co.,  138  Pa.  73. 

The  assignee  takes  the  policy  subject  to  all  the  express  stip- 
ulations contained  therein:  Ins.  Co.  v.  Roberts,  31  Pa.  438; 
JBorger  v.  Ins.  Co.,  71  Pa.  422. 

To  constitute  an  estoppel  by  acts  in  pais,  which  is  relied  on 
by  the  plaintiff  to  establish  a  waiver  of  the  express  conditions 
contained  in  the  policy,  it  is  necessary  to  prove  affirmatively 
three  things :  (1)  Misrepresentation  or  wilful  silence  by  one 
having  knowledge  of  the  facts ;  (2)  that  the  actor  having  no 
mean3  of  information  was,  by  the  conduct  of  the  other,  induced 
to  do  what  otherwise  he  would  not  have  done ;  (3)  that  injury 
would  ensue  from  a  permission  to  allege  the  truth:  Com.  v. 
Moltz,  10  Pa.  527 ;  Eldred  v.  Hazlett's  Administrator,  33  Pa. 
307. 

The  present  case  lacks  two  of  these  essential  elements,  to  wit : 
ike  first,  and  especially  the  second.  The  plaintiff  had  means  of 
information  but  did  not  use  them,  and  it  does  not  appear  that 
he  relied  on  the  statements  alleged  to  have  been  made  to  Bar- 
nett  &  Davis. 

This  is  an  essential  element  in  order  to  work  an  estoppel  by 
matter  in  pais :  McKnight  v.  Bell,  135  Pa.  358. 

Such  an  inadequate  presentation  of  a  case  was  held  to  be  revers- 
ible error  by  this  court  in  the  case  of  Minick  v.  Gring,  1  Pa. 
Superior  Ct.  484.    See  also  Peirson  v.  Duncan,  162  Pa.  187. 

Richard  S.  HoU^  with  him  J".  H.  Cunningham^  for  appellees. 
— The  proofs  of  loss  in  this  case  were  sufficient.  The  subject 
of  the  insurance  was  a  house  valued  at  $514.33  and  was  a  total 
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loss.  In  such  a  case  all  that  the  insured  is  required  to  do  is  to 
give  notice  of  the  loss :  Ins.  Co.  v.  Cusick,  109  Pa.  167 ;  Ins. 
Co.  V.  Dougherty,  102  Pa.  572. 

There  was  prima  facie  service  of  proofs  of  loss  on  the  com- 
pany: Ins.  Co.  V.  Toy  Co.,  97  Pa.  424. 

The  proofs  of  loss  sent  to  the  company  were  retained  by  it 
without  any  objection  or  complaint  of  insufficiency,  until  the 
time  of  the  trial,  which  was  more  than  two  years  after  the  ser- 
vice of  the  same. 

If  the  insured,  in  good  faith,  and  within  the  stipulated  time, 
does  what  he  plainly  intends  as  a  compliance  with  the  require- 
ments of  his  policy,  respecting  proofs  of  loss,  good  faith  requires 
that  the  insurer  shall  promptly  notify  him  of  any  objections 
thereto,  so  as  to  give  him  the  opportunity  to  obviate  them,  and 
mere  silence  may  so  mislead  him  to  his  disadvantage,  as  of 
itself  to  be  sufficient  evidence  of  waiver  by  estoppel :  Gould  v. 
Ins.  Co.,  134  Pa.  570 ;  Assurance  Co.  v.  Hocking,  115  Pa.  407; 
Moyer  v.  Ins.  Co.,  176  Pa.  579;  Ins.  Co.  v.  Flynn,  98  Pa.  627; 
Ins.  Co.  V.  Hocking,  115  Pa.  898;  Ins.  Co.  v.  Block,  109  Pa. 
635. 

The  original  not  being  within  the  jurisdiction  of  the  court,  s 
duly  proven  copy  was  admissible :  Rhodes  v.  Seibert,  2  Pa.  18 ; 
Otto  V.  Trump,  115  Pa.  425. 

If  the  agent  knew  that  the  building  was  on  leased  ground, 
then  under  the  ruling  of  the  Supreme  Court  in  the  case  of  Cald- 
well V.  Fire  Association,  177  Pa.  492,  the  insurance  company 
is  estopped  from  setting  up  the  fact  as  a  defense. 

Opinion  by  Rbbdbb,  J.,  July  23, 1897 : 

The  defendant  claims  that  the  court  below  erred  in  submit- 
ting this  case  to  the  jury,  first,  because  there  could  be  no  re- 
covery, the  policy  containing  the  condition  that  it  should  be 
void  "  if  the  subject  of  insurance  be  a  building  on  ground  not 
owned  by  the  insured  in  fee  simple ; "  second,  that  no  proofe  of 
loss  were  proven  to  have  been  made  to  the  company  after  the 
loss  of  the  building. 

It  is  admittedly  true  that  the  plaintiff's  building  was  con- 
structed upon  land  the  possession  of  which  was  acquired  by 
the  plaintiff  by  lease,  that  no  application  was  filed,  no  fraudu- 
lent representations  made  by  the  plaintiff  in  the  acquiring  of 
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the  insurance.  It  was  testified  to  upon  the  trial  that  before  the 
issuing  of  the  policy  the  agent  of  the  defendant  company  went 
upon  the  property  and  was  told  that  the  plaintiff's  interest  in 
the  property  was  that  of  a  leasehold. 

The  right  to  recover  under  such  circumstances,  in  spite  of  a 
condition  of  this  character  written  in  the  policy  itself,  has  been 
repeatedly  determined  by  the  Supreme  Court,  so  that  it  may  be 
regarded  as  being  the  well  established  law  of  this  common- 
wealth. In  Caldwell  v.  Fire  Ins.  Co.,  177  Pa.  492,  it  was  held 
that  a  mistake  in  the  policy  had  been  made ;  it  was  chargeable 
not  to  the  insured  but  to  the  company's  agent ;  and  it  should  be 
imputed  to  the  company  iteelf-  In  that  case  Chief  Justice 
Sterrett  says:  "the  policy  in  suit  provides,  among  other 
things  ^  that  it  shall  be  void  if  the  interest  of  the  insured  be  not 
truly  stated  therein,  or  if  the  interest  of  the  insured  be  other- 
wise than  unconditional  and  sole  ownership.'  The  learned 
judge  was  asked  to  hold  as  a  matter  of  law  that  there  had  been 
such  violation  of  these  provisions  of  the  policy  that  there  could 
be  no  recovery  thereon.  This  he  refused  to  do,  and  in  view  of 
the  facts  and  for  the  reasons  suggested  by  him  in  support  of 
his  judgment,  we  are  not  prepared  to  say  that  there  is  any  sub- 
stantial error  therein.  We  find  nothing  in  the  record  that  re- 
quires reversal." 

Again,  "  where  at  the  time  of  issuing  an  insumnce  policy  the 
company  knows  that  one  of  the  conditions  thereof  is  inconsist- 
ent with  the  facts  and  the  insured  has  been  guilty  of  no  fraud 
the  company  is  estopped  from  setting  up  a  breach  of  said  con- 
dition. The  same  rule  prevails  when  the  insurance  company 
ought  to  have  known  the  facts  constituting  the  alleged  breach:" 
Wood  on  Ins.,  par.  427 ;  Ins.  Co.  v.  Spencer,  63  Pa.  353. 

In  Phila.  Tool  Co.  v.  British-Am.  Assurance  Co.,  182  Pa. 
236,  the  policy  contained  a  provision  similar  to  the  provision  in 
this  policy  of  insurance,  that  it  should  be  void  if  the  assured 
was  not  the  sole  and  unconditional  owner  of  the  property,  or  if 
the  building  stood  on  ground  not  owned  in  fee  simple  by  the 
assured,  or  if  the  interest  of  the  assured  was  not  truly  stated, 
unless  consent  in  writing  was  indorsed  on  the  policy  by  the 
company.  Justice  Williams  in  that  case  says :  '*  A  policy  of 
insurance,  like  any  other  contract,  is  to  be  read  in  the  light  of 
the  circumstances  that  surround  it.  This  policy  was  issued 
Vol.  V— 83 
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without  any  application  or  written  request  describing  the  inter- 
est of  the  assured  in  the  buildings.  No  actual  representation 
of  any  sort  upon  the  subject,  oral  or  written,  is  alleged  to  have 
])een  made  by  or  on  behalf  of  the  assured.  We  ought  to  assume 
that  a  policy  written  under  such  circumstances  was  written  with 
the  knowledge  of  the  representative  of  the  insurer  and  intended 
to  cover  in  good  faith  the  interest  which  the  assured  had  in  the 
buildings.  Fraud  is  never  to  be  presumed,  and  in  this  case  no 
fraudulent  representation  is  shown  or  alleged — ^it  can  be  deduced 
from  the  statements  of  the  insurer  made,  as  we  presume,  with 
the  knowledge  of  its  representative,  and  for  which  the  assured 
is  in  no  manner  responsible.*' 

These  cases  clearly  indicate  that  a  clause  of  that  character  in 
a  policy  of  insurance  where  the  insurer  had  full  knowledge  of 
the  fact  that  the  insurable  interest  upon  which  the  policy  issued 
was  a  leasehold  and  not  a  fee  simple,  is  nevertheless  an  insur- 
ance of  the  leasehold  interest,  and  the  policy  is  not  void  because 
"  the  building  is  on  ground  not  owned  by  the  insured  in  fee 
simple." 

The  assignment  of  error  to  that  part  of  the  charge  of  the  court 
or  the  ruling  upon  the  point  submitted  by  the  defendant,  and 
the  objection  made  to  the  offer  of  a  copy  of  defendant's  proof 
of  loss,  cannot  be  sustained.  The  defendant  company  is  a  com- 
pany having  its  main  office  in  the  state  of  California.  This  was 
a  second  trial  of  the  same  issue,  the  first  having  resulted  in  a 
mistrial.  At  the  original  trial,  the  original  proofs  of  loss  were 
present  and  offered  in  evidence.  A  subpcena  to  produce  the 
original  was  served  on  the  only  agent  of  the  company  shown  by 
the  testimony  to  be  within  the  jurisdiction  of  the  court.  The 
defendant  was  called  upon  at  the  trial  to  produce  the  original 
proofs  of  loss.  They  declared  their  inability  to  do  so ;  that  so 
far  as  they  knew  they  were  not  then  within  the  jurisdiction  of 
the  court.  The  plaintiff  then  offered  a  copy  of  the  proofs  of 
loss,  which  one  of  the  witnesses  testified  he  had  carefully  com- 
pared with  the  original  proofs  of  loss,  which  had  been  mailed  by 
one  of  the  plaintiffs  addressed  to  the  defendant  company  at 
their  principal  office  in  San  Francisco.  When  this  preliminary 
proof  was  made,  tlie  copy  of  the  proof  of  loss  was  admitted  in 
evidence,  the  defendant  objecting  to  its  admission.  The  origi- 
nal not  being  within  the  jurisdiction  of  the  court  a  duly  proven 
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copy  was  admissible:  Rhodes  v.  Seibert,  2  Pa.  18;  Otto  v. 
Trump,  116  Pa.  425. 

It  is  also  contended  by  the  defendant  that,  even  though  the 
papers  offered  in  evidence  as  proofs  of  loss  were  properly  admis- 
sible, they  are  inadequate  according  to  the  terms  of  the  policy. 
The  building  was  totally  destroyed  by  fire.  The  proofs  of  loss 
contained  a  statement  of  that  fact.  Where  tiiere  has  been  a 
total  loss  of  the  building,  and  the  company  has  been  notified  of 
that  fact,  no  further  or  technical  proof  of  loss  is  necessary :  Roe 
V.  Ins.  Co.,  149  Pa.  94 ;  Ins.  Co.  v.  Weiss  Bros.,  106  Pa.  20. 

But  even  though  the  proofs  of  loss  could  be  held  to  be  defec- 
tive, nevertheless  the  defendant  is  not  in  position  to  take  advan- 
tage of  any  defects  in  the  proofs  of  loss  because  of  his  failure  to 
object  to  the  same,  and  to  demand  further  proofs  of  loss  from 
the  plaintiff.  If  proofs  of  loss  be  furnished  in  time,  a  waives  of 
objections  to  the  same  may  be  inferred  from  mere  silence  :  Gould 
V.  Ins.  Co.,  134  Pa.  570 ;  Whitmore  v.  Ins.  Co.,  148  Pa.  405  ; 
Welsh  V.  London  Ins.  Co.,  151  Pa.  607  ;  Carpenter  v.  Ins.  Co., 
156  Pa.  37  ;  Dowling  v.  Ins.  Co.,  168  Pa.  234;  McGonigle  v. 
Ins.  Co.,  168  Pa.  1. 

This  disposes  of  the  subject-matter  of  all  the  exceptions. 
We  desire  to  say  however  that  even  had  we  not  decided  this 
case  upon  the  merits,  we  should  have  been  obliged  to  come  to 
the  same  conclusion,  and  affirmed  the  judgment  of  the  court 
below  because  of  the  insufficiency  of  the  assignments  of  error, 
they  not  being  in  compliance  with  the  rules  of  this  court.  The 
first,  second,  third  and  fourth  assignments  are  defective  in  not 
containing  the  reply  of  the  court  to  the  points  presented.  It  is 
not  in  accordance  with  our  rules  of  court  to  say  in  the  assign- 
ments of  error  that  the  court  declined  to  charge  as  requested. 
The  answer  of  the  court  to  the  request  must  be  set  forth  totidem 
verbis.  The  fifth  assignment  is  defective  under  our  Rule  15 
since  it  embraces  two  points  and  raises  two  questions — first 
whether  the  copy  of  the  proof  of  loss  was  admissible ;  second, 
whether  the  proof  of  loss,  if  furnished  was  such  as  the  policy  re- 
quired. These  questions  are  wholly  independent  of  each  other. 
Each  rests  on  its  own  ground,  and  may  be  answered  either  affirma- 
tively or  negatively  without  involving  the  decision  of  the  other. 
Moreover,  the  only  exception  shown  by  the  assignment  is  to 
the  ruling  on  the  ground  of  the  objection  "  that  it  was  the  duty 
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of  the  plaintiff  to  have  the  proof  of  loss  here."  This  might  he 
conceded  without  affecting  the  question  raised  by  the  offer. 
Secondary  evidence,  such  as  the  offer  presented  is  always  admis- 
sible when  the  requisite  ground  has  been  laid.  The  objection 
here  is  not  that  this  ground  has  not  been  laid,  but  that  the  duty 
of  having  the  primary  evidence  has  not  been  performed.  Neither 
an  objection  nor  an  assignment  of  error  is  to  be  taken  as  imply- 
ing more  than  it  expresses  ;  what  is  not  stated  must  be  regarded 
as  beyond  its  intent.  In  the  absence  of  any  objection  based  on 
failure  to  lay  ground  for  the  secondary  evidence  offered,  it  must 
be  taken  for  granted  that  ground  had  been  laid,  and  therefore 
that  the  secondary  evidence  was  admissible.  In  this  view  there 
was  nothing  for  the  objection  to  operate  upon. 

The  sixth  assignment  of  error  is  to  the  failure  of  the  court  to 
enter  a  compulsory  nonsuit.  This  is  not  the  subject  of  an 
assignment  of  error.  Error  does  not  lie  to  the  refusal  of  a  non- 
suit :  Bavington  v.  Railroad  Co.,  34  Pa.  358  ;  Pownall  v.  Steele, 
52  Pa.  446 ;  Mobley  v.  Bruner,  59  Pa.  481 ;  Easton  Borough  v. 
Neff,  102  Pa.  474. 

The  other  assignments  of  error,  except  the  thirteenth  and 
fourteenth  are  correct  in  form  but  they  are  all  without  merit, 
and  are  fully  covered  by  what  we  have  already  said  witii  refer- 
ence to  this  case. 

Judgment  affirmed. 


Poor  District  of  the  Borough  of  Edenburg,  Appellant,  v. 
Poor  District  of  the  Borough  of  Strattanville. 

Poor  ktto—SeUlement  of  paupers^ Appellate  jurisdiction — Praclice,  Q.  S. 

Proceedings  iu  relation  to  settlement  of  paupers  cannot  be  reviewed  by 
the  appellate  courts  upon  the  merits ;  such  cases  can  be  reviewed  only 
upon  such  points  of  evidence  or  of  law  as  have  been  excepted  to  and  a 
general  exception  to  the  opinion  of  the  oouit  is  not  such  exception  to  a 
point  of  law  or  evidence. 

If  a  party  desires  to  put  his  case  in  a  position  to  be  reviewed  in  the 
appellate  court  the  court  below  should  be  called  upon  to  answer  specifi- 
cally the  points  submitted.  An  unsatisfactory  answer  or  refusal  to  answer 
them  are  equally  grounds  for  exception. 
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Poor  law— Essentials  to  justify  order  of  removal. 

It  is  nndonbtedly  necessary  ttiat  a  pauper  before  he  is  removable  should 
have  become  or  is  likely  to  become  chargeable  to  the  district  which  under- 
takes to  remove  him,  for  unless  this  be  the  case  justices  have  no  jurisdic- 
tion and  for  want  of  jurisdiction  an  order  of  removal  will  be  quashed. 

Order  for  removal — Laches. 

An  oixler  of  removal  cannot  be  sustained  when  based  on  the  unautlior- 
ized  act  of  a  volunteer  friend,  secured  without  the  knowledge  or  consent 
of  a  person  who  at  the  time  of  issue  had  for  sixteen  years  been  an  inhabi- 
tant of  the  borough  and  for  twelve  years  the  undisputed  owner  in  fee 
simple  of  unincumbered  real  estate  and  household  goods  of  the  value  of 
$300  in  the  district  and  of  which  proceedings  she  did  not  have  knowledge 
until  after  she  had  perfected  her  settlement  by  the  payment  of  taxes  for 
two  successive  years. 

Where  a  district  permits  a  ])ossible  pauper  to  remove  and  perform  all 
that  the  state  requires  to  gain  a  new  settlement  it  is  too  late  for  the  dis- 
trict to  object  that  such  settlement  was  not  gained. 

Argued  May  5,  1897.  Appeal,  No.  153,  Apiil  T.,  1897,  by 
plaintiff,  from  decree  of  Q.  S.  Clarion  Co.,  Aug.  Sess.,  1895, 
No.  2,  refusing  order  of  removal.  Before  Rice,  P.  J.,  Wjl- 
IaARD,  WiCKHAM,  Bkaver,  Reeder,  Orlady  and  Smith,  J  J. 
AflBrmed. 

Order  of  removal  of  Hettie  Keatley.    Before  Clark,  P.  J. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

J.  T.  Maffett,  Esq.,  who  was  appointed  commissioner  by  the 
court  below,  reported  in  favor  of  refusing  the  order  of  removal 
at  the  cost  of  the  Poor  District  of  the  borough  of  Edenburg. 

Exceptions  filed  to  the  report  of  the  commissioner  were  dis- 
missed by  the  court  below. 

JSrrors  assigned  among  others  were  (14)  In  the  first  con- 
clusion of  law,  which  finding  is  as  follows :  "  That  under  the 
facta  stated  in  the  second  and  third  paragraphs  of  the  foregoing 
point  of  evidence  said  Hettie  Keatiey  acquired  a  legal  settle- 
ment in  said  borough  of  Strattanville,  and  the  order  of  removal 
in  this  case  should  be  affirmed  and  the  appellants  be  ordered  to 
pay  the  costs  and  expenses.  Answer:  Refused  because  she 
gained  a  later  settlement  in  Edenburg  borough."  (15)  In  the 
second  conclusion  of  law,  which  finding  is  as  follows :  "  That 
there  is  not  sufficient  evidence  in  this  case  to  show  that  Hettie 
Keatley  acquired  a  later  legal  settlement  than  that  acquired  a£ 
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above  stated  in  Strattanville  borough.  Answer:  Refused." 
(16)  In  the  third  conclusion  of  law,  which  finding  is  as  follows : 
"  That  the  payment  by  Miss  Hettie  Keatley  of  the  1894  taxes 
on  December  11, 1894,  or  the  1895  taxes,  after  she  was  removed 
to  Strattanville  borough,  after  she  had  become  a  public  charge 
on  Edenburg  borough,  and  continued  to  be,  would  not  make 
her  legal  settlement  in  Edenburg  borough-  Answer :  Refused 
as  to  the  1894  tax.  Affirmed  as  to  the  1895  tax."  (17)  In 
the  fourth  conclusion  of  law,  which  finding  is  as  follows :  "  That 
the  date  when  Miss  Keatley  became  a  public  charge  on  Eden- 
burg borough  fixes  the  time  where  her  last  place  of  legal  settle- 
ment should  be.  Answer :  Refused  under  the  evidence  in  this 
case.  Her  last  place  of  legal  settlement  would  be  the  one  she 
had  at  date  of  execution  of  order  of  removal."  (18)  In  the 
ninth  conclusion  of  law,  which  finding  is  as  follows :  "  That  Uie 
last  place  of  legal  settlement  of  Hettie  Keatley  is  Strattanville 
borough.  Answer :  Refused."  (19)  In  answering  defendant's 
sixth  point,  which  is  as  follows :  "  That  said  Hettie  Keatley  by 
reason  of  the  assessment  and  payment  of  the  taxes  as  alleged 
in  the  preceding  point  prima  facie  acquired  a  settlement  in  said 
borough  of  Edenburg  under  the  poor  laws.  Answer:  Af- 
firmed." (20)  In  affirming  defendant's  seventh  point,  which  is 
lis  follows :  "  That  said  Hettie  Keatley  by  the  assessment  and 
the  payment  of  the  taxes  so  charged  against  her  for  the  two 
successive  years  of  1893  and  1894,  acquired  a  settlement  in  said 
borough  of  Edenburg  absolute  and  conclusive  under  the  poor 
laws,  unless  that  district  has  proven  by  a  preponderance  of  evi- 
dence that  at  the  time  these  taxes  were  assessed  or  paid  she  was 
receiving  aid  as  a  pauper,  i.  e.,  a  necessary  subject  of  relief  and 
regularly  a  charge  on  said  district  under  an  order  of  two  justices 
procuied  by  her  or  at  her  instructions  or  request,"  (21)  In 
answering  defendant's  eighth  point,  which  is  as  follows :  "  If 
relief  were  furnished  Miss  Keatley  by  the  overseers  of  Eden- 
burg borough,  without  an  order  of  two  justices  issued  prior  to 
January  1,  1895,  in  no  event  could  furnishing  or  acceptance  of 
such  relief  hinder  the  operation  of  the  statute  giving  her  a  set- 
tlement at  that  date  by  the  payment  of  the  taxes  of  1893  and 
1894.  Answer:  Affirmed."  (22)  In  answerihg  defendant's 
eighteenth  point,  which  is  as  follows:  "That  the  facts  and 
evidence  that  Hettie  A.  Keatley,  a  single  woman,  sixty-five 
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years  of  age,  refined  and  highly  intelligent,  sensitive  tempera- 
ment, of  many  years'  experience  as  a  teacher,  of  Christian  char- 
acter, an  authoress  with  copies  of  her  books  on  hand  for  sale, 
with  friends  in  all  directions  ever  ready  to  aid  her  unsolicited, 
owner  of  unincumbered  real  estate,  in  undisputed  occupancy 
of  a  dwelling  house,  duly  appointed  and  furnished  for  her  com- 
fort and  convenience,  where  she  had  resided  for  sixteen  years, 
with  provisions  in  store  for  iihmediate  needs,  and  only  five  or 
six  dollars  in  debt,  led  irresistibly  to  the  conclusion  that  she 
did  not  knowingly  and  of  her  own  volition  make  herself  or 
suffer  herself  to  be  made  a  pauper  or  a  borough  charge,  or  pro- 
cure or  permit  another  to  procure  for  her  an  order  of  two  jastices 
for  that  purpose,  and  not  having  done  so,  she  was  not  such  a 
charge  without  her  knowledge  or  procurement,  and  not  disabled 
from  obtaining  a  settlement  by  pajrment  of  the  two  successive 
years'  taxes  of  1893  and  1894.  Answer :  Refused,  except  latter 
part  as  to  taxes  of  1893  and  1894,  which  is  aflBrmed."  (23)  In 
answering  defendant's  nineteenth  point,  which  is  as  follows: 
"  That  the  lot  of  land  owned  by  Hettie  A.  Keatley  in  her  own 
name  in  the  borough  of  Edenburg,  having  been  included  and 
assessed  with  a  lot  in  the  name  of  her  sister,  Jane  Mendenhall, 
and  two  successive  years'  taxes  paid  on  the  whole,  at  a  time 
when  Hettie  either  paid  the  whole,  or  was  liable  to  Jane  for 
her  proportion,  would  be  such  a  charge  and  payment  of  her  pro- 
portion of  public  taxes  and  levies  as  under  the  act  would  give 
her  a  settlement  under  the  poor  laws.  Answer :  Affirmed  as  an 
abstract  proposition,  but  refused  for  the  purposes  of  this  case, 
for  lack  of  suflScient  evidence  of  actual  payment."  (24)  In 
answering  the  defendant's  twentieth  point,  which  is  as  follows : 
"  That  under  all  the  evidence  in  this  case  the  order  of  removal 
should  be  discharged,  the  appeal  sustained,  and  the  poor  dis- 
trict of  Edenburg  borough  ordered  to  pay  to  the  poor  district 
of  Strattanville  borough  her  reasonable  costs,  charges  for  main- 
tenance, and  the  costs  of  these  proceedings.  Answer :  Af- 
firmed." (25)  In  the  order  or  decree  in  sustaining  the  appeal 
of  the  poor  district  of  the  borough  of  Strattanville  from  the 
order  of  removal  of  Hettie  Keatley  by  Edenburg  borough,  whicli 
order  or  decree  is  in  these  words:  **And  now,  Febmary  9, 
1897,  after  argument  and  upon  due  consideration  thereof,  the 
report  of  the  commissioner,  the  points,  and  exceptions,  for  tho 
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reasons  set  forth  in  the  commissioner's  report  we  sustain  the  rul- 
ings of  the  commissioner  upon  the  points  and  exceptions  of 
I)laintiflE  and  defendant.  And  it  is  adjudged  and  decreed  that 
the  report  of  the  commissioner  be  and  is  hereby  confirmed,  and 
the  order  of  removal  reversed  at  the  cost  of  the  poor  district 
of  the  borough  of  Edenburg,  and  it  is  further  adjudged,  ordered 
and  decreed  the  said  plaintiff,  the  overseers  of  the  poor  of  Eden- 
burg borough  shall  pay  the  costs  of  these  proceedings,  and  the 
defendant's  reasonable  costs  and  charges  in  this  behalf  expended, 
and  its  reasonable  costs  and  expenses  in  maintaining  the  said 
Hettie  A.  Keatley  to  the  date  of  the  decree  in  this  case.'* 

Harry  jB.  WiUon^  with  him  Cadmus  Z.  Oordon^  for  appel- 
lant.— Furnishing  i-elief  to  a  pauper  in  need  of  relief  will  pre- 
vent him  from  gaining  settlement:  18  Am.  &  Eng.  Ency.  of 
Law,  800,  and  notes ;  Worcester  v.  Auburn,  86  Mass.  674. 

A  person  does  not  acquire  a  settlement  in  a  town  by  residing 
therein  ten  years  together  and  paying  taxes  for  five  of  those 
years  if  he  received  aid  as  a  pauper  from  such  town,  before  the 
expiration  of  the  ten  years :  West  Newbury  v.  Bradford,  44 
Mass.  428 ;  East  Sudbury  v.  Sudbury,  20  Mass.  1,  (note). 

A  settlement  under  the  provisions  of  the  Act  of  June  13, 
1836,  sec.  9,  cl.  2,  P.  L.  542,  cannot  be  gained  by  a  payment 
of  the  taxes  by  one  who  at  the  time  the  taxes  are  paid  is  charge- 
able to  and  receiving  aid  as  a  pauper  from  another  district : 
Overseers  v.  Overseers,  148  Pa.  380;  Overseers  v.  Overseers, 
114  Pa.  394. 

A  settlement  under  the  provisions  of  the  Act  of  June  13, 
1836,  sec.  9,  cl.  2,  P.  L.  542,  cannot  be  gained  by  payment  of 
taxes  by  one  who  at  the  time  the  taxes  are  paid  is  receiving  aid 
as  a  pauper  under  an  order  of  relief  from  that  district,  pending 
removal,  and  who  has  a  legal  settlement  at  that  time  in  and 
should  be  chargeable  to  another  district:  Overseers  v.  Over- 
seers, 18  W.  N.  C.  141 ;  Brady  Overseers  v.  Clinton  Overseers, 
148  Pa.  311. 

Where  prior  to  the  order  of  removal  there  has  been  an  order 
of  relief,  it  was  conclusive  evidence  of  the  fact  that  the  person 
had  become  chargeable  and  a  pauper:  Cumberiand  Twp.  v.  Jef 
ferson,  25  Pa.  463 ;  Overseers  v.  Overseers,  95  Pa.  269. 
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Frank  R.  Hindman^  with  him  J.  A,  F.  Hoy^  for  appellee. — 
There  is  nothing  before  this  court  for  review.  The  Supreme 
Court  has  repeatedly  decided  that  under  the  Act  of  March  16, 
1868,  P.  L.  46,  it  cannot  review  the  judgment  below  on  the 
n)erits.  It  can  only  notice  decisions  on  such  points  of  evidence 
or  of  law,  as  have  been  excepted  to  upon  the  hearing  and  argu- 
ment of  the  appeal  before  the  court  below :  Lower  Augusta  v. 
Selinsgrove,  64  Pa.  166 ;  Cambria  v.  Madison,  138  Pa.  109 ; 
Kittanning  v.  Madison,  146  Pa.  108 ;  Spring  v.  Walker,  1  Pa. 
Superior  Ct.  388. 

The  only  exception  taken  in  the  court  below  is  as  follows : 
"  And  now,  February  9,  1897,  the  counsel  for  Edenburg  Poor 
District  prays  that  exceptions  be  allowed  to  the  opinion  and 
decree  of  the  court,  and  to  the  aflirmance  of  the  defendant's 
points,  the  refusal  to  find  the  facts  as  stated  by  the  plaintiff, 
and  the  points  of  law  refused  on  part  of  the  plaintiff,  which 
prayer  is  granted,  and  exception  allowed  to  the  several  matters 
asked,  and  bills  sealed  for  the  plaintiff  accordingly." 

The  points  in  plaintiff's  assignment  in  the  case  in  hand,  are 
not  nearly  so  complete  as  those  in  Kittanning  v.  Madison,  146 
Pa.  108,  yet  the  coui't  in  that  case  say,  "  There  is  nothing  in 
this  case  for  us  to  review :  "  Lower  Augusta  v.  Selinsgrove,  64 
Pa.  166 ;  Kittanning  v.  Madison,  146  Pa.  108. 

The  obligation  on  plaintiff  ceased  as  soon  as  Miss  Keatley 
could  be  removed,  and  when  overseers  make  no  effort  to  find 
the  place  of  settlement,  they  are  guilty  of  such  negligence  as 
disqualifies  them  from  demanding  reimbursement :  Central  Dis. 
V.  Jenkins  Township,  4  Pa.  Superior  Ot.  16. 

If  it  appear,  that  plaintiff  maintained  Miss  Keatley  under  the 
assumption  that  she  was  settled  in  that  district  it  will  not  save 
them.  The  order  of  relief  does  not  adjudicate  settlement. 
This  case  began  at  the  date  of  the  order  of  removal  (June  28, 
1895)  :  Central  Dis.  v.  Jenkins,  supra. 

Opinion  by  Oblady,  J.,  July  23, 1897  : 

We  ai-e  confronted  with  twenty-five  assignments  of  error  in 
this  case,  and  each  is  vigorously  pressed  upon  the  court  for 
consideration.  The  majority  however  relate  to  findings  of  fact, 
which  have  been  found  by  the  commissioner,  whose  report  is 
confirmed  by  the  court  below. 
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The  paper-book  argument  is  not  divided  so  as  to  apply  sepa- 
rately to  the  specifications  of  enx)r,  which  is  a  much  moi-e  effec- 
tive manner  of  presenting  the  argument,  but  it  treats  the  whole 
subject  in  a  general  theme.  We  consider  only  the  questions 
therein,  which,  to  our  mind,  are  material  in  determining  the 
controversy. 

In  Cambria  Co.  v.  Madison  Twp.,  138  Pa.  109,  the  Supreme 
Court  determines  the  practice  in  cases  of  this  character:  **If 
there  is  anything  settled  in  this  state,  in  regard  to  this  class  of 
cases,  it  is  that  we  cannot  review  them  upon  the  merits ;  that 
we  can  review  such  cases  only  upon  such  points  of  evidence  or 
of  law  as  have  been  excepted  to ;  and  that  a  general  exception 
to  the  opinion  of  the  court  is  not  an  exception  to  a  point  of  law 
or  evidence :  Lower  Augusta  v.  Selinsgrove,  64  Pa.  166 ;  More- 
land  Twp.  V.  Davidson  Twp.,  71  Pa.  371.  If  the  appellant 
desired  to  have  its  case  reviewed  here,  the  court  below  should 
have  been  called  upon  to  answer  specifically  the  points  sub- 
mitted. An  unsatisfactory  answer  or  a  refusal  to  answer  them, 
would  have  been  equally  the  ground  of  exception ;  we  cannot 
blame  the  learned  judge  below  for  not  doing  what  he  apparently 
was  not  asked  to  do." 

In  Lower  Augusta  v.  Selinsgrove,  64  Pa.  166,  it  is  said  that, 
"  a  point  of  evidence  cannot  by  any  latitude  of  construction 
be  considered  to  mean  whether  the  entire  testimony  makes  out 
the  case  or  proves  the  facts.  It  means  evidently  whether  a 
witness  offered  is  competent  or  whether  evidence  offered  is 
competent  or  relevant  as  tending  to  prove  any  fact  material  to 
the  issue.  A  point  of  law  is  a  question  of  law  applicable  to  the 
facts  as  they  may  be  found  by  the  court  which  the  party  may 
propose  in  the  shape  of  a  written  point  and  require  an  answer." 

This  has  been  followed  in  all  like  cases  in  the  Supreme  and 
this  court :  Spring  Twp.  v.  Walker  Twp.,  1  Pa.  Superior  Ct 
383  ;  In  re  Lunacy  of  Christy,  2  Pa.  Superior  Ct.  259 ;  Elder- 
ton  Boro.  V.  Plumcreek  Twp.,  2  Pa.  Superior  Ct.  397. 

The  facts  as  found  by  the  commissioner  and  the  learned  judge 
below  are  based  upon  ample  evidence  and  we  cannot  review 
them  upon  the  merits. 

Hettie  A.  Keatley  in  1876  having  a  complete  legal  settlement 
in  the  borough  of  Strattanville,  Clarion  county,  removed  to  the 
borough  of  Edenburg,  and  began  housekeeping  with  her  widowed 
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motiier  in  a  property,  the  title  to  which,  by  deed  dated  June  30, 
1876,  was  in  her  sister  Jane  Mendenhall,  who  in  1876  or  1877 
became  one  of  this  family  on  account  of  the  death  of  her  husband. 
The  mother  died  March  18,  1878,  after  which  time  the  sisters 
continued  to  .live  together. 

In  1880  Miss  Keatley  received  $2,200  on  the  death  of  a  rela- 
tive in  Ohio,  and  on  December  24  of  that  year  she  purchased 
with  her  own  funds  and  took  title  in  lier  own  name  by  deed 
duly  recorded,  to  a  lot  of  ground  adjoining  the  Mendenhall  lot 
on  the  north.  The  properties  were  used  together  without  a 
division  fence.  They  were  assessed  as  one  property  in  the  name 
of  Jane  Mendenhall,  but  the  taxes  on  the  two  properties  for 
several  years  though  assessed  in  tlie  name  of  Jane  Mendenhall 
were  paid  by  Miss  Keatley.  The  two  sisters  resided  together 
in  the  Jane  Mendenhall  house  sharing  their  living  expenses 
without  keeping  accounts,  though  Miss  Keatley  used  |1,600  of 
her  own  funds  to  pay  the  debts  of  her  sister  Jane  Mendenhall. 

Mrs.  Mendenhall  died  February  4,  1892  and  Miss  Keatley 
continued  to  reside  in  the  same  property  until  she  was  removed 
to  Strattanville.  After  the  death  of  Mrs.  Mendenhall  the  taxes 
against  the  Hettie  A.  Keatley  lot  were  assessed  against  and 
paid  by  her.  "1893,  county  $.25,  school  $.60,  borough,  $.15, 
poor,  $.15,  total  $1.15.  Paid  to  tax  collector  of  Edenburg  bor- 
ough, December  1,  1893,  and  receipt  by  him  to  Hettie  A.  Keatr 
ley  therefor." 

She  paid  similar  taxes  for  1894  to  the  same  person  December  11^ 
1891^  also  for  1895  on  September  12,  1895.  The  lot  of  ground 
is  still  owned  by  Miss  Keatley,  who  is  an  educated  unmarried 
woman,  a  teacher  of  fifty  years'  experience,  by  which  art  and 
some  literary  work  she  supported  herself  until  the  summer 
of  1894,  when  she  became  ill  and  was  obliged  to  abandon  her 
work. 

She  had  in  her  home  plenty  of  necessaries  to  meet  her  imme- 
diate wants  and  was  not  in  debt  more  than  ten  dollars.  Her 
only  anxiety  was  in  regard  to  the  future. 

On  August  6, 1894,  she  was  visited  by  the  then  burgess  of 
the  borough,  who  was  a  warai  personal  friend,  and  her  situation 
was  confidentially  talked  over.  "  Mr.  Corlett  advised  her  to 
accept  some  assistance  from  the  poor  fund  of  the  poor  district  of 
Edenburg  borough.    She  resented  the  suggestion.    The  inter- 
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view  however  resulted  in  her  agreeing  to  accept  some  assistance 
if  the  matter  were  kept  quiet.  She  did  not  understand  that  it 
meant  going  on  the  poor  books  as  a  pauper.  In  fact  she  knew 
nothing  of  the  modus  operandi  of  getting  relief  in  this  way  and 
did  not  know  for  six  months  thereafter  that  she  was,  in  auy 
manner  a  pauper  on  the  books  of  the  poor  board."  After  this 
visit  on  the  same  day  Mr.  Corlett  made  complaint  under  oath 
before  a  justice  of  the  peace  of  the  borough,  "  that  one  Hettie  A. 
Keatley  residing  in  said  borougli,  is  poor  and  indigent  and 
unable  to  procure  the  necessaries  of  life  by  reason  of  sickness 
and  other  infirmities."  Thereafter  she  received  money  at  differ- 
ent times  and  in  different  amounts  to  date  of  March  11, 1895 
aggregating  $72.00  for  which  she  receipted  to  an  overseer  of  the 
poor  of  the  borough,  and  which  was  regularly  entered  and 
charged  to  her  on  the  poor  book.  In  addition  to  the  assistance 
furnished  by  the  borough,  she  received  contributions  from  friends 
from  date  of  August  1,  1894  to  August  1, 1895,  the  sum  of 
$100.50  and  some  small  amounts  received  for  fancy  work  and 
for  books  sold  of  which  she  is  the  author. 

The  justice  who  received  the  complaint,  made  out  an  order 
of  relief,  using  a  foiin  which  assumed  an  admitted  settlement  in 
the  district  where  it  was  issued,  and  had  it  signed  by  another 
justice  and  delivered  it  to  an  overseer  of  the  poor.  After  some 
indefinite  time  the  overseers  concluded  that  the  fonn  of  the 
relief  order  was  not  proper  and  one  of  them  returned  it  to  the 
justice  who  had  issued  it,  so  as  "  to  get  another  order  of  relief 
which  should  recite  that  the  pauper  had  not  gained  a  settlement 
in  that  district^  The  original  order  was  never  afterwards  seen 
and  it  has  been  treated  as  lost.  The  accommodating  justices 
issued  another  order  of  relief,  and  delivered  it  to  the  overseers, 
some  time  in  the  spring  of  1895  though  it  bears  date  of  Au- 
gust 6, 1895.  On  April  5, 1895,  the  borough  of  Strattanville 
was  notified  by  the  overseers  of  the  poor  of  Edenburg  borough 
that  "  Hettie  A.  Keatley  formerly  of  StrattanviUe  (a  cripple) 
has  been  placed  in  the  hands  of  the  poor  overseers  of  this  bor- 
ough on  August  7, 1894.  Upon  investigation  we  find  she  is 
not  a  resident  here  under  the  poor  laws,  and  claims  she  had  a 
residence  in  Strattanville  before  coming  here.  This  is  to  notify 
you  of  the  fact  as  we  do  not  want  to  put  you  to  any  unnecessary 
expense  of  us  taking  out  an  order  of  removaL" 
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On  June  29, 1895  an  order  of  removal  was  issued  by  two 
justices  and  Miss  Keatley  delivered  to  the  Strattanville  authori- 
ties. At  which  time  she  had  in  her  possession  $25.00  no  part 
of  which  had  been  received  from  the  poor  fund  of  Edenburg. 

The  foundation  of  appellant's  case  under  the  facts  as  found 
by  the  commissioner  and  the  court  must  be  a  proper  order  of 
relief,  and  it  is  admitted  that  the  first  step  taken  on  August  6, 

1894  was ;  1st,  without  the  knowledge  or  consent  of  the  alleged 
pauper ;  2d,  that  she  was  described  as  residing  in  the  boi'ough 
of  Edenburg  under  section  1  of  the  act  of  June  18, 1886,  which 
admitted  a  settlement  therein  and  a  consec[uent  liability  on  the 
part  of  that  district.  It  was  attempted  to  save  the  borough  of 
Edenburg  from  the  effect  of  this  blunder  by  returning  the  order 
of  relief  and  having  the  same  justices  issue  a  new  or  second  one, 
without  a  new  or  further  complaint,  under  section  5  of  the  same 
act,  to  include  a  material  fact  not  mentioned  in  the  complaint 
or  in  the  original  order  and  contradictory  of  both.  Under  the 
5th  section  the  duiy  of  the  overseers  was  "  to  f umisih  relief  to 
every  poor  person  within  the  district  not  having  a  settlement 
therein,  who  shall  apply  to  them  for  the  relief  until  such  person 
can  be  removed  to  the  place  of  his  settlement." 

By  this  order  of  relief  (issued  some  time  in  the  spring  of 

1895  though  dated  August  6, 1895),  it  is  sought  to  carry  back 
the  rights  of  Edenburg  borough  to  August  6, 1894,  so  as  to 
avoid  the  effect  of  paragraph  11  of  section  9  of  the  act  of  1886. 
A  settlement  may  be  gained  in  any  district — "By  any  such 
person  who  shall  be  charged  with  and  pay  his  proportion  of 
any  public  taxes  or  levies  for  two  years  successively."  The 
taxes  assessed  against  Hettie  A.  Keatley  in  the  borough  of 
Edenburg  for  1898,  were  paid  December  1, 1898,  and  for  1894 
on  December  11, 1894  nearly  four  months  before  the  Edenbui^ 
overseers  received  or  acted  upon  the  new  order  of  relief.  This 
is  the  earliest  date  they  can  claim  it  to  have  life,  though 
wrongly  dated  four  months  later.  Her  name  was  placed  on 
the  poor  book  August  7, 1894,  and  by  virtue  of  the  complaint 
an  order  of  relief  was  issued  the  day  previous  by  the  two  jus- 
tices under  section  6  of  the  act  of  1886,  viz : — "  No  person 
shall  be  entered  on  the  poor  book  of  any  district,  or  receive  re- 
lief from  any  overseers,  before  such  person,  or  some  one  in  his 
behalf  shall  have  procured  an  order  from  two  magistrates  of 
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the  county  for  the  same."  If  proper  order  of  i-elief  is  wanting, 
except  in  cases  of  emergency  perhaps,  the  order  of  removal  is 
void,  and  such  legerdemain  as  has  been  attempted  in  this  case 
cannot  be  indorsed.  The  power  of  the  overseers  and  justices  is 
purely  statutory  and  if  they  have  no  rightful  jurisdiction,  the 
question  of  jurisdiction  may  be  raised  at  any  time  and  in  any 
form  in  which  it  may  come  before  the  court :  Pantall  v.  Dickey, 
123  Pa.  481.  The  appellant  submits  an  argument  of  great  re- 
search and  learning  to  show  that  Hettie  A.  Eeatley  could  do 
no  act  after  August  7, 1894 — when  her  name  was  placed  on  the 
poor  book — to  change  her  status  as  it  then  was,  or  to  complete 
the  gaining  of  a  settlement  by  paying  over  her  proportion  of 
the  taxes  of  1894,  although  they  were  then  (August  7,  1894), 
due  and  payable,  and  relies  on  the  well  decided  principle — 
"  a  person  who  is  chargeable  to  and  receiving  aid,  as  a  pauper, 
from  one  district  cannot  acquire  a  settlement  in  another,  so  long 
as  that  relation  exists," — ^but  the  vital  question  lies  behind  this 
principle..  Was  she  a  pauper  in  contemplation  of  law  on  De- 
cember 11, 1894  and  are  the  proceedings  regular  to  sustain  her 
in  that  relation  ?  While  the  commissioner  finds  as  a  fact  that 
the  first  order  of  August  6, 1894  did  exist  as  a  paper,  he  says 
he  so  found  from  evidence  "  of  a  very  unsatisfactory  and  con- 
tiudictory  character,  and  the  testimony  is  justly  discredited  as 
unreliable."  He  finds  also  that  the  order  was  never  acted  upon 
or  used  for  any  purpose  and  that  it  was  returned  to  the  author- 
ity issuing  it.  We  accept  the  fact  as  the  record  has  it,  but 
whether  existing  or  not,  it  cannot  be  contorted  from  an  order 
based  on  the  unauthorized  act  of  a  volunteer  friend,  secured 
without  the  knowledge  or  consent  of  a  person  who  at  the  time 
of  issue  had  for  sixteen  years  been  an  inhabitant  of  the  borough 
and  for  twelve  years  the  imdisputed  owner  by  fee  simple  title 
of  unincumbered  real  estate,  and  household  goods  of  the  value 
of  $300  in  the  district;  and  of  which  proceedings  she  did  not 
have  knowledge  until  after  she  had  fully  perfected  her  settle- 
ment by  the  payment  of  taxes  for  two  successive  years,  into  a 
proper  relief  order  for  a  poor  person  in  the  district  "  not  hav- 
ing a  settlement  therein  who  shall  apply  to  them  for  relief." 
As  in  Gilpin  Twp.  Overseers  v.  Parks  Twp.  Overseers,  118 
Pa.  84,  this  proceeding  was  instituted  in  the  fear  that  the  piu- 
per  might  become  chargeable,  and  the  order  of  removal  was 
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made  without  notice  to  the  person  to  be  affected  by  it,  and 
as  in  that  case  must  be  held  void.  Was  she  a  pauper  as  of 
August  6, 1894,  was  the  question  of  fact  to  be  adjudicated ; 
yet  without  notice  or  knowledge  she  is  secretly  placed  on  the 
poor  book  of  the  district  in  which  she  inhabits,  to  fix  a  settle- 
ment in  a  district  in  which  she  has  not  resided  for  sixteen  years. 

It  is  undoubtedly  necessary  that  a  pauper  before  he  is  remov- 
able should  have  become  or  be  likely  to  become  chargeable  to 
the  district  wliich  undertakes  to  remove  him,  for  unless  this  be 
the  case  justices  have  no  jurisdiction  and  for  want  of  jurisdic- 
tion an  order  of  removal  will  be  quashed :  Cumberland  Twp.  v. 
Jefferaon  Twp.,  25  Pa.  463. 

Appellant  urges :  "  If  any  injury  was  done  by  the  order  of 
relief  in  this  case  an  appeal  should  have  been  taken  therefrom 
under  section  44,  act  of  June  16, 1836."  Which  order  of  relief, 
the  one  on  which  no  action  was  taken,  or  the  one  bearing  the 
erroneous  date  of  August  6,  1895  ? 

No  one  was  aggrieved  by  the  first,  and  neither  of  the  parties 
aggrieved  by  the  second  knew  of  its  existence  until  her  settle- 
ment had  been  fixed  by  the  payment  of  taxes  for  two  successive 
years.  The  delay  in  giving  notice  to  Strattanville  of  her  cir- 
cumstances and  condition  was  inexcusable.  The  partial  relief 
began  August  7, 1894,  and  her  name  was  placed  on  the  poor 
book,  the  overseer  of  Edenburg  was  informed  September  5, 
1894  that  she  had  formerly  a  settlement  in  Strattanville  and 
notice  to  Strattanville  was  first  given  on  April  5, 1895  three 
months  after  she  had  perfected  her  settlement  in  Edenburg. 
By  the  negligence  of  the  overseers  of  Edenburg  she  was  per- 
mitted to  remain  and  to  perform  all  that  the  statute  required 
to  gain  a  new  settlement  (payment  of  taxes  December  11, 
1894)  and  it  is  too  late  for  Edenburg  to  object  that  such  a 
settlement  was  not  gained.  This  truth  applies  with  the  same 
force  in  this  case  as  in  Scranton  v.  Danville,  106  Pa.  446, 
Lawrence  Overseers  v.  Delaware  Overseers,  148  Pa.  380,  and 
as  in  Central  District  v.  Jenkins  Twp.,  4  Pa.  Superior  Ct.  16. 
The  slightest  inquiry  on  the  part  of  the  overseers  of  Edenburg 
of  Miss  Keatley  or  Strattanville  would  have  revealed  the  true 
settlement.  No  such  effort  was  made.  It  would  be  unfair 
therefore  to  visit  the  laches  of  Edenburg  upon  Strattanville. 

Miss  Keatley  was  not  lawfully  receiving  aid  as  a  pauper  prior 
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to  December  11, 1894  and  the  cases  of  Lewisburg  v.  Milton,  18 
W.  N.  C.  141,  and  Scranton  v.  DanvUle,  106  Pa.  446  and  others, 
holding  that  a  person  who  is  chargeable  to  and  receiving  aid  as 
a  pauper  in  one  district  cannot  acquire  a  settlement  in  another, 
are  not  at  all  in  conflict  with  the  conclusions  in  this  case. 

The  assignments  of  error  from  1  to  13  inclusive  are  to  the 
findings  of  fact  on  the  merits  and  are  not  considered.  Assign- 
ments numbers  19  and  20  are  not  properly  assigned  and  num- 
bers 14, 15,  16,  17,  21,  22,  23,  24  and  25  are  overruled  as  in 
conflict  with  this  opinion.     The  judgment  is  affirmed. 


The  City  of  Pittsburg,  for  use  of  M.  Flanagan,  r.  W.  H. 
Daly,  Appellant. 

Municipal  law— Lot  owner* r  liabUUyfor  laying  sidewalks — Police  regu- 
lation. 

An  ordinance  requiring  lot  owners  to  lay  sidewalks  is  a  police  regulation. 
A  duty  is  imposed,  the  neglect  of  which  creates  a  liability  if  it  be  so  or- 
dained, to  the  municipality  for  the  cost  it  has  been  put  to  in  doiuo^  tliat 
which  the  lot  owner  ought  to  have  done.  Such  liability  is  not  a  tax  or  a 
municipal  assessment  in  nature  of  a  tax  but  a  liability  incurred  for  neglect 
to  perform  a  duty  imposed  by  the  police  power  of  the  city. 

Municipal  claim — Sidewalks — Act  of  1S91  not  exclusive  as  to  remedy. 

The  provision  for  a  lien  in  case  of  default  of  the  lot  owner  in  cases  of 
putting  down  or  repairing  a  sidewalk,  provided  by  section  11  of  the  Act 
of  May  16,  1891,  P.  L.  75  is  not  exclusive  nor  has  it  restricted  the  collec- 
tion of  such  claims  to  tlie  property  in  front  of  which  the  sidewalk  is  laid. 
In  cases  of  default  by  the  lot  owner  the  municipality  may  collect  the  same 
by  action  of  assumpsit. 

Constitutional  law— Statutes— Sufficiency  of  title. 

The  title  of  the  Act  of  May  16,  1891,  P.  L.  69  in  neither  defective  nor 
misleading  so  as  to  require  the  courts  to  declare  it  void.  Everything 
which  the  nature  of  the  subject  of  the  title  reasonably  suggest**,  as  neces- 
sary or  appropriate  for  the  accomplishment  of  its  expressed  purpose,  is 
sufficiently  indicated  therein. 

Costs — Assumpsit  to  recover  cost  of  pavement— Jurisdiction,  C,  P. 

A  justice  of  the  peace  under  the  Act  of  March  20,  1810,  5  Sm.  L.  161, 
has  jurisdiction  of  actions  arising  from  contracts  express  or  implied,  bat 
the  cause  of  action  arising  from  failure  to  obey  a  police  regulatioif  is  not 
contractual,  nor  is  it  deducible  from  contract  in  its  proper  sense,  hence  it 
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follows  that  snch  action  being  properly  brought  in  the  common  pleas  a 
judgment  in  favor  of  the  plaintiff  carries  costs. 

Practice^  (7.  P. — Affidavit  of  defense — Sufficiency — Notice. 

An  affidavit  of  defense  is  insufficient  in  a  suit  to  recover  cost  of  sidewalk 
which  alleges  that  '*  notice  such  as  recited  in,  and  attached  to,  plaintiff^s 
statement  was  not  at  any  time  given  to  or  served  upon  defendant"  but 
which  does  not  allege  that  defendant  was  not  legally  notified  to  lay  the 
sidewalk  or  even  that  copy  of  the  notice,  attached  to  the  statement,  was 
not  left  at  his  residence  or  place  of  business  or  did  not  come  to  his  hands, 
and  does  not  allege  a  defense  as  to  the  price  or  quality  of  the  work. 

Argued  April  13,  1897.  Appeal,  No.  50,  April  T.,  1897, 
by  defendant,  from  judgment  of  C.  P.  No.  2,  Allegheny  Co., 
April  T.,  1896,  No.  751,  for  want  of  a  sufficient  affidavit  of 
defense.  Before  Rice,  P.  J.,  Willabd,  Wickham,  Beaver, 
Rbedee,  Orlady  and  Smith,  JJ.    Affirmed. 

Assumpsit  to  recover  the  cost  of  paving  sidewalk. 

The  defendant  was  the  owner  of  a  lot  of  ground  in  the  city 
of  Pittsburg.  The  city,  after  notice  alleged  to  have  been  given, 
proceeded  to  have  a  flagstone  pavement  or  sidewalk  laid. 
Upon  completion  of  the  work  the  cost  was  assessed  by  the 
city  upon  defendant's  lot.  The  defendant  refused  to  pay 
the  same  and  the  city  for  the  use  of  the  contractor  instituted 
this  suit  in  assumpsit  for  the  recovery  thereof.  The  defendant 
interposed  an  affidavit  of  defense  denying  notice  to  him  to  do 
the  required  work,  and  the  right  of  the  plaintiff  to  recover  a 
general  judgment  against  him  therefor,  and  averring  that  such 
judgment  only,  if  any,  could  be  recovered  as  would  enable  the 
city  to  collect  the  cost  of  tlie  work  from  the  lot  aforesaid  upon 
which  the  same  was  assessed,  and  further  averred  that  as  the 
claim  sought  to  be  recovered  was  less  than  8100,  and  the  plain- 
tiff not  having  caused  an  oath  or  affirmation  to  be  made  and  filed 
in  the  prothonotary's  office,  before  obtaining  the  writ  of  summons, 
that  the  debt  due  exceeded  the  sum  of  $100,  the  judgment,  if 
any,  recovered  should  be  without  costs.  The  court  directed 
judgment  for  plaintiff  for  want  of  a  sufficient  affidavit  of  defense 
for  $45.93.    Defendant  appealed. 

Errors    assigned  were,   (1)   entering    judgment    generally 
against  the  defendant.     (2)  In  not  entering  judgment  the  lien 
of  which  and  the  execution  whereon  should  be  restricted  to  the 
Vol.  V— 34 
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lot  of  ground  on  Hazelwood  avenue,  in  front  of  and  along  which 
the  said  sidewalk  was  laid,  and  against  wldch  the  said  claim 
was  assessed.     (8)  In  not  entering  judgment  without  costs. 

J.  M.  Hunter  of  Hunter  ^  Beatty^  for  appellant. — The  author- 
ity for  the  course  pursued  by  the  city  is  to  be  found  in  the 
eleventh  section  of  the  Act  of  May  16, 1891,  P.  L.  75. 

Grants  of  power  are  not  to  be  implied.  And  when  granted 
are  to  be  strictly  followed.  The  legislative  authority  must  be 
clearly  expressed.  "The  act  must  give  the  right  in  plain 
terms:"  Phila.  v.  Merklee,  159  Pa.  615;  Phila.  v.  Bradfield, 
159  Pa.  517. 

The  title  of  the  act  does  not  warrant  the  provision  of  the 
eleventh  section,  authorizing  municipal  authorities  to  "  file  a 
lien  "  for  the  costs  of  sidewalks,  or  to  "  collect  the  same  by 
action  of  assumpsit." 

If  it  does  warrant  such  provision,  then  the  provision  must 
be  so  construed  as  to  confine  recovery  and  collection  under  the 
action  of  assumpsit,  to  the  property  upon  which  the  assess- 
ment is  made. 

Upon  some  such  construction  only,  can  the  section  quoted 
stand.  If  it  be  so  construed  as  to  authorize  a  general  judg- 
ment, it  is  in  conflict  with  section  8  of  article  III.  of  the  con- 
stitution, which  pi-ovides :  "  No  bill,  except  general  appropriation 
bills  shall  be  passed  containing  more  than  one  subject,  which 
shall  be  clearly  expressed  in  its  title." 

The  title  of  the  act  is  defective  :  Com.  v.  Samuels,  168  Pa. 
288. 

The  title  of  the  act  must  not  be  misleading :  Phila.  v.  Market 
Co.,  161  Pa.  522;  Airy  St.,  118  Pa.  281 ;  Rogers  v.  Impt.  Co., 
109  Pa.  109. 

Under  the  act  notice  is  a  prerequisite.  The  denial  of  notice 
raised  an  issue  for  the  determination  of  a  jury. 

The  affidavit  also  raised  squarely  the  legal  question  of  the 
character  of  the  judgment,  if  any,  to  be  recovered  in  the  case. 
It  averred : 

^^  That  he  is  advised  and  believes  that  the  said  plaintiffs  have 
no  legal  right  to  recover  a  general  judgment  against  him  herein 
for  the  sum  claimed,  or  for  any  sum  whatever,  but  that  such 
judgment  only,  if  any,  can  be  recovered,  as  will  enable  the  city 
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of  Pittsburg  to  collect  the  cost  of  the  specified  work  from  the 
property  of  the  defendant,  in  front  or  along  which  said  side- 
walk was  laid,  and  upon  which  such  cost  was  assessed,  as  in  the 
said  statement  alleged." 

J.  E.  Bealy  with  him  Clarence  Burleigh  and  A.  E,  Anderson^ 
for  appellee. 

Opinion  by  Rice,  P.  J.,  October  11, 1897 : 

It  has  been  held,  that  an  action  of  assumpsit  cannot  bo  main- 
tained to  recover  a  municipal  assessment  for  paving  a  street 
(Phila.  V.  Merklee,  159  Pa.  515),  or  for  the  construction  of  a 
sewer  (Phila.  v.  Bradfield,  159  Pa.  517) ;  the  only  remedy  pro- 
vided by  statute  for  the  collection  of  such  claims  being  a  pro- 
ceeding in  rem.  The  case  of  McKeesport  v.  Fidler,  147  Pa. 
532  goes  still  further,  and  holds,  that  a  municipal  assessment 
for  the  cost  of  building  a  sewer  is  a  tax,  and  being  a  tax  cannot 
be  collected  as  an  ordinary  debt  by  a  common-law  action,  unless 
such  remedy  is  given  by  statute ;  and  this  too  although  the 
statute  provides  no  other  remedy  for  its  collection.  On  the 
other  hand,  it  was  held  in  Greensburg  v.  Young,  53  Pa.  280, 
that  under  the  general  power  "  to  make  such  ordinances,  rules 
and  regulations  as  may  be  necessary  for  improving  and  keeping 
in  order  the  streets  and  alleys,"  a  municipality  may  pass  an 
ordinance  requiring  property  owners  to  lay  sidewalks,  and 
upon  their  refusal  to  do  so,  may  lay  them  itself,  and  recover 
the  cost  thereof  from  the  abutting  owners,  by  personal  action. 
But  the  right  to  file  a  lien  for  any  municipal  claim  must  be 
expressly  given  by  statute  or  taken  not  to  exist :  Philadelphia 
V.  Greble,  88  Pa.  339;  Mauch  Chunk  v.  Shortz,  61  Pa.  899; 
Wilson  V.  Allegheny,  79  Pa.  272;  Meadville  v.  Dickson,  129 
Pa.  1 ;  McKeesport  v.  Fidler,  supra.  There  is  no  difficulty  in 
reconciling  the  decisions  in  Greensburg  v.  Young  and  McKees- 
port V.  Fidler,  if  we  keep  in  mind  the  radical  difference  in  the 
nature  of  the  claims.  An  ordinance  requiring  lot  owners  to 
lay  sidewalks  is  a  police  regulation.  A  duty  is  imposed,  the 
neglect  of  which  creates  a  liability — if  it  be  so  ordained — to  the 
municipality  for  the  cost  it  has  been  put  to  in  doing  that  which 
he  ought  to  have  done.  It  is  not  a  tax  or  a  local  assessment  in 
the  nature  of  a  tax  based  on  special  benefits  accruing  or  sup- 
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posed  to  accrue  to  the  landowner ;  although,  ordinarily,  these 
are  a  full  equivalent  for  the  cost.  "  In  the  case  of  borougli 
footwalks"  said  Chief  Justice  Paxson,  "the  owners  of  the 
property  are  required  by  law  to  keep  their  footwaj*s  in  repair, 
and  if  necessary  relay  them.  This  is  a  duty  imposed  directly 
on  the  property  owners,  and  is  in  the  nature  of  a  police  regula- 
tion. It  is  no  more  a  tax,  or  a  municipal  assessment  in  the 
nature  of  a  tax,  than  would  be  the  imposition  of  any  other  duty 
by  virtue  of  the  police  powers  of  the  borough,  with  a  penalty  for 
its  violation:"  Wilkinsburg  Borough  v.  Home  for  Aged 
Women,  131  Pa.  109.  In  Philadelphia  v.  Penna.  Hospital, 
143  Pa.  367,  the  present  chief  justice  closes  a  discussion  of  the 
subject  in  this  language :  "  On  principle,  as  well  as  on  the  au- 
thoriiy  of  our  own  cases,  the  amount  expended  by  the  city  in 
enforcing  the  regulation  is  not  in  any  proper  sense  of  the  word 
a  tax.  It  is  a  liability  incurred  for  neglect  to  perform  a  duty 
imposed  by  the  police  power  of  the  city." 

"  The  duty  of  a  borough,"  said  Mr.  Justice  Mitchell,  "  or  of 
any  municipality,  as  to  sidewalks,  is  secondary  and  supple- 
mental, to  see  that  the  property  owner  makes  and  maintains  a 
safe  pavement,  and  its  breach  of  duty  is  not  in  failing  to  do  the 
work,  but  in  failing  to  compel  the  owner  to  do  it : "  Lohr  v. 
Phillipsburg,  156  Pa.  246.  Neglect  of  this  primary  legal  duty 
lies  at  the  foundation  of  his  liability  over  to  the  municipality 
for  the  damages  it  has  been  compelled  to  pay  for  injuries  caused 
by  defects  in  the  sidewalk.  And  if  this  obligation  to  reim- 
burse the  municipality  the  amount  it  has  been  compelled  to 
pay  for  damages  may  be  enforced  in  a  common-law  action — as 
it  undoubtedly  may  be  in  a  proper  case — it  is  difficult  to  see 
why  a  similar  action  will  not  lie  to  enforce  repayment  of  the 
amount  the  municipality  has  paid  for  the  construction  of  the 
sidewalk  it  was  his  duty  to  build ;  unless,  indeed,  the  legisla- 
ture has  provided  another  remedy  which  is  exclusive.  Even 
for  a  penalty  an  action  of  debt  would  lie  at  common  law  when 
the  statute  prescribes  no  other  remedy. 

The  question  then  arises,  whether  the  legislature  has  provided 
another  remedy,  which  is  exclusive,  or  has  restricted  the  collec- 
tion of  such  claims  to  the  property  in  front  of  which  the  side- 
walk is  laid. 

The  eleventh  section  of  the  Act  of  May  16, 1891,  P.  L.  75, 
provides  as  follows : 
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^^The  municipal  authorities  may  require  sidewalks,  board- 
walks and  curbstone  to  be  laid,  set  and  kept  in  repair,  and  after 
notice  to  the  owner  or  owners  of  the  property,  to  lay,  set  or 
repair  such  walks  or  stone  in  front  of  his,  her  or  their  property, 
iind  his,  her  or  their  failure  to  do  so,  the  said  municipal  author- 
ities may  do  the  necessary  work  and  assess  the  cost  thereof 
upon  the  property  of  said  owner  or  owners  in  front  or  along 
which  said  walk  or  curbstone  so  laid,  set  or  repaired,  shall  be 
situate,  and  file  a  lien  therefor  or  collect  the  same  by  action  of 
assumpsit.'' 

The  defendant's  counsel  assume,  as  the  basis  of  their  argu- 
ment, that  the  authority  for  the  course  pursued  by  the  city  in 
making  the  improvement  for  which  recovery  is  here  sought, 
and  for  the  maintenance  of  this  action,  if  it  exists,  or  so  far  as 
it  exists,  is  derived  from  the  foregoing  section.  But  it  is  to  be 
observed  that  so  far  as  the  authority  of  the  city  to  require  lot 
owners  to  lay  sidewalks,  and,  upon  their  neglect  or  refusal,  to 
lay  them  itself,  and  to  recover  the  cost  from  the  lot  owners,  is 
concerned,  the  section  above  quoted  is  simply  declaratory  of 
the  existing  law.  Even  in  the  absence  of  such  special  delega- 
tion of  the  power  it  would  have  been  included  in  the  general 
power  of  the  city  to  make  such  ordinances,  rules  and  regulations 
as  may  be  necessary  for  improving  and  keeping  in  order  the 
streets  and  alleys :  Greensburg  v.  Young,  supra ;  2  Dill.  Mun. 
Corp.  par.  798.  But,  as  we  have  seen,  a  municipal  corporation 
has  no  inherent  or  implied  right  to  file  a  lien  against  the  prop- 
erty for  the  cost  of  the  improvement;  it  must  be  expressly 
given  by  the  legislature.  Hence  the  occasion  for  the  eleventh 
section  conferring  it,  and  the  Act  of  May  16, 1891,  P.  L.  69, 
regulating  it,  or  similar  legislation.  And  in  oi-der  to  prevent 
any  possible  inference  that  the  remedy  thus  provided  was  in- 
tended to  take  the  place  of  the  common-law  remedy  by  action, 
and  be  exclusive,  the  words  were  added,  "  or  collect  the  same  " 
(i.  e.  the  cost  of  the  improvement)  "  by  action  of  assumpsit." 

Assuming  this  to  be  the  true  purpose  and  effect  of  the  clause 
last  quoted,  is  the  title  of  the  act  so  defective  or  misleading  as 
to  require  us  to  treat  the  provision  as  void  and  of  no  effect 
whatever? 

A  leading  case  interpreting  the  constitutional  provision  is 
Mauch  Chunk  v.  McGee,  81  Pa.  438.    The  title  of  the  acf-  was 
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"  An  act  giving  the  right  to  the  town  council  of  the  borough  of 
Mauch  Chunk  to  build  drains  and  sewers,  and  file  liens  for  the 
building  of  the  same."  The  second  section  authorized  the 
borough  to  impose  a  reasonable  charge,  not  exceeding  $1.00 
per  foot  per  annum,  upon  lot  owners  tapping  the  sewers,  and 
to  collect  the  same  by  an  action  of  debt  as  ordinary  actions  of 
debt  are  now  recoverable.  The  true  purpose  of  this  section, 
said  the  court  "is  to  enable  the  borough  to  collect  the  expense 
of  building  sewers  and  drains,  built  or  to  be  built,  from  those 
who  use  them.  The  words  '  and  the  said  charge  may  be  dis- 
continued when  the  borough  is  fully  reimbursed  for  all  the 
expense  and  costs  incurred  in  building  and  maintaining  the 
said  sewers,  culverts  and  drains,'  were  intended  to  put  an  end 
to  the  special  yearly  charge  per  foot  when  the  owner  of  a  lot 
had  paid  his  proportion  of  the  expense.  This  must  be  treated 
as  mandatory,  to  guard  against  a  continuing  charge  for  con- 
struction, beyond  the  time  of  full  payment ;  leaving  the  bor- 
ough under  its  general  powers,  which  are  ample,  to  collect  a 
reasonable  and  uniform  charge  from  lot  holders  for  the  use  of 
the  sewer  if  they  continue  to  use  it.  The  purpose,  as  thus 
interpreted,  being  to  enable  the  borough  to  collect  the  cost  of 
construction  from  those  who  used  the  sewer,  it  is  not  so  foreign 
as  to  be  declared  unconstitutional."  Speaking  of  the  objection 
that  the  remedy  given  in  the  section  was  not  by  way  of  filing  a 
lien  but  by  action  of  debt,  the  court  said :  "  This  however  is 
only  modal.  The  purpose  of  filing  a  lien  is  to  secui-e  the  ex- 
pense, yet  it  does  not  expressly  give  any  remedy  for  collection. 
But  as  collection  is  the  substantial  point  intended,  of  the  au- 
thority to  file  the  lien,  no  one  could  contend  that  any  remedy 
for  collection  given  by  the  legislature  in  the  body  of  the  act 
would  be  foreign  to  the  title.  It  might  be  debt  on  the  lien,  or 
scire  facias,  or  other  writ  suitable  to  accomplish  the  puipose. 
A  judgment  in  debt  would  itself  be  a  lien,  and  become  eflBcient 
for  collection  by  execution.  Upon  the  whole  section,  we  can- 
not, in  view  of  its  evident  purpose,  say  it  is  not  substantially 
germane  to  the  subject  of  the  title.  It  will  not  do  to  defeat 
useful  and  honest  legislation  by  too  rigid  an  adherence  to  the 
letter  of  the  constitution."  It  would  require  very  great  inge- 
nuity to  reverse  the  judgment  in  this  case  without  overruling 
the  case  cited.  Every  attempt  to  distinguish  the  cases  is  favor- 
able to  the  plaintiff's  contention. 
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The  title  of  the  act  of  1891  reads  as  follows:  "  In  relation  to 
the  laying  out,  opening,  widening,  straightening,  extending  or 
vacating  streets  and  alleys,  and  the  construction  of  bridges  in 
the  several  municipalities  of  this  commonwealth,  the  grading, 
paving,  macadamizing  or  otherwise  improving  the  streets  and 
allejB,  providing  for  ascertaining  the  damage  to  private  prop- 
erty resulting  therefrom,  the  assessment  of  the  damages,  costs 
and  expenses  thereof  upon  the  property  benefited,  and  the  con- 
struction of  sewers  and  payment  of  the  damages,  costs  and  ex- 
penses thereof,  including  damages  to  private  property  resulting 
therefrom."  The  general  and  comprehensive  subject  of  the  act 
is  the  making  and  improvement  of  highways  and  sewers  in  the 
several  municipalities  of  the  commonwealth.  This  includes 
(and  all  this  is  clearly  expressed  in  the  title),  the  laying  out, 
opening,  widening,  straightening,  extending,  vacating,  grading, 
paving,  macadamizing,  or  otherwise  improving  streets  and  alleys, 
and  the  construction  of  bridges  and  sewers,  in  the  several  muni- 
cipalities of  the  commonwealth.  The  ascertainment  of  the  dam- 
ages and  benefits  to  private  property  resulting  therefrom,  and 
the  collection  and  payment  of  the  costs  and  expenses  thereof 
are  subordinate,  not  distinct  and  unrelated,  subjects  requiring 
separate  legislation.  Nor  under  a  reasonable  construction  of 
the  constitutional  provisions  was  it  necessary  to  call  attention, 
in  the  title,  to  every  detail  of  the  legislation  upon  the  general 
subject  expressed  in  the  title.  The  general  principle  has  been 
well  expressed  by  our  Brother  Smith  :  "  The  unity  of  the  sub- 
ject of  a  statute  is  to  be  determined  by  its  paramount  purpose 
rather  than  by  the  details  through  which  that  purpose  is  to  be 
accomplished.  The  subject  may  have  but  one  object,  while  the 
measures  necessary  for  the  attainment  of  that  object  may  neces- 
sarily embrace  many  subordinate  subjects,  differing  in  their 
nature  and  particular  effect,  yet  all  contributing  to  it,  and  com- 
prised within  the  principal  subject.  Everything  which  the 
nature  of  the  subject  of  a  title  reasonably  suggests,  as  necessary 
or  appropriate  for  the  accomplishment  of  its  expressed  purpose, 
is  sufficiently  indicated  by  such  title:"  Commonwealth  v.  Jones, 
4  Pa.  Superior  Ct.  362.  "  If  the  title  fairly  gives  notice  of  the 
subject,  so  as  reasonably  to  lead  to  an  inquiry  into  the  body  of 
the  bill,  it  is  all  that  is  necessary.  It  need  not  be  an  index  to 
the  contents,  as  has  often  been  said : "  Allegheny  County  Home's 
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Appeal,  77  Pa.  77.  Bat  the  authorities  are  clear  and  emphatic 
that  the  title,  whether  full  or  meager,  must  not  be  misleading: 
Philadelphia  Market  Co.,  161  Pa.  522.  Inquiry  into  the  body 
of  an  act  may  sometimes  be  as  effectually  averted  by  expressing 
too  much  as  by  expressing  too  little  in  the  title.  It  is  argued 
that  the  intention  expressed  in  the  title  to  assess  the  cost  of 
improvements  upon  the  property  benefited,  excludes  the  idea 
of  an  intention  to  create  a  personal  liability  therefor.  But  why 
stop  there  ?  Why  not  go  to  the  logical  conclusion  of  the  argu- 
ment, and  say  that  this  clause  of  the  title  indicates  an  enact- 
ment providing  for  the  payment  of  the  damages,  cost  and 
expenses,  by  assessment  upon  the  properties  benefited,  and  not 
otherwise  ?  This  is  where  the  argument  leads  to ;  but  surely 
no  one  could  reasonably  infer  from  the  title  that  the  act  took 
away  the  power  of  the  corporation  to  make  any  of  the  improve- 
ments referred  to  at  its  own  expense  if  it  sees  fit  Nor  without 
looking  into  the  body  of  the  act,  would  one  be  justified  in  infer- 
ring that  the  provision  authorizing  the  assessment  of  the  cost 
of  the  improvement  upon  the  property  benefited  would  be  so 
framed  as  to  exempt  the  o\vner  from  personal  liability  where 
from  the  nature  of  the  claim  there  was  such  liability  independ- 
ently of  the  act.  Where  the  title  indicates  that  a  right,  or  a 
power  or  a  remedy  is  given,  but  does  not  indicate  that  it  is 
exclusive  of  existing  rights,  powers  or  remedies  with  respect 
to  the  same  subject  one  would  naturally  infer  that  it  ia  not  so 
rather  than  that  it  is.  Certainly  no  rational  interpretation  of 
the  constitution  would  justify  him  in  assuming  that  it  is  exclu- 
sive without  looking  into  the  body  of  the  act 

It  is  thus  seen,  that  the  constitutionality  of  the  eleventh  sec- 
tion, in  its  entirety,  may  be  sustained  upon  even  broader  grounds 
than  were  held  sufficient  to  sustain  the  act  under  consideration 
in  Mauch  Chunk  v.  McGee,  81  Pa.  488. 

By  the  act  of  1810  justices  of  the  peace  have  jurisdiction  of 
actions  arising  from  contract,  express  or  implied,  in  all  cases 
where  the  sum  demanded  \b  not  above  tlOO  except  in  cases  of 
real  contract,  where  the  title  to  lands  and  tenements  may  come 
in  question,  or  actions  on  promise  of  marriage.  The  defend- 
ant's liability  is  not  contractual,  nor  is  it  deducible  from  a  con- 
tract in  its  proper  sense.  To  recur  again  to  the  definition  given 
in  Wilkinsburg  v.  Home,  supra,  and  Philadelphia  v.  Penn.  Hos- 
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pital,  supra,  it  is  a  liability  incurred  for  neglect  to  perform  a  duty 
imposed  by  the  police  power  of  the  city.  There  is  no  implied 
contract  except  such  as  every  man  is  under  to  obey  the  laws, 
but  in  construing  the  act  of  1810,  it  has  generally  been  held 
that  the  legislature  ''had  in  view  those  contracts  that  arise 
immediately  out  of  a  course  of  dealing  between  the  parties,  and 
not  that  sort  of  contract  that  arises  remotely  out  of  the  compact 
of  government :  "  Ziegler  v.  Gram,  13  S.  &  R.  102 ;  Shaffer  v. 
McNamee,  13  S.  &  R.  44 ;  Com.  v.  Reynolds,  17  S.  &  R.  367 ; 
Montgomery  v.  Poorman,  6  W.  384 ;  Ellsworth  v.  Barstow,  7 
W.  314  ;  Seitzmger  v.  Steinberger,  12  Pa.  379.  It  follows  that 
the  cause  of  action  was  not  within  the  jurisdiction  of  justices  of 
the  peace,  and  a  judgment  in  favor  of  the  plaintiff  in  the  com- 
mon pleas  carries  costs. 

The  defendant  alleges  that  ''  notice  such  as  that  recited  in, 
and  attached  to,  plaintiff's  statement  was  not  at  any  time  given 
to  or  served  upon  him,"  but  does  not  allege  that  he  was  not  legal- 
ly notified  to  lay  the  sidewalk  or  even  that  a  copy  of  the  notice 
attached  to  the  statement  was  not  left  at  his  residence  or  place 
of  business  or  did  not  come  to  his  hands.  In  the  absence  of  an 
explicit  and  unequivocal  denial  of  notice  or  of  an  averment  that 
he  has  a  defense  as  to  the  price  or  quality  of  the  work  the  affi- 
davit was  insufficient  to  prevent  judgment.  See  Pittsburg  v. 
Coursin,  74  Pa.  400 ;  Smith  v.  Kingston  Boro.,  120  Pa.  357 ; 
Philadelphia  v.  Meighan,  159  Pa.  495 ;  Finley  v.  Pittsburg,  10 
Cent.  Rep.  323. 

Judgment  affirmed. 


Minnie  Seybert  i?.  Margaret  Hibbert  and  William  Hib- 
bert,  Appellants. 

WiU—Btile  of  construction. 

Where  well  considered  and  nnimpeaclied  adjudications  have  assigned  to 
oertain  forms  of  disposition  a  determinate  result,  the  courts  are  bound  by 
it  as  an  ascertained  law  of  construction. 

WUl—RuU  of  construction — Technical  language. 

Where  a  testator  uses  words  without  explanation  or  qualification  in 
the  context  which,  according  to  a  settled  rule  of  law,  import  an  estate  tail 
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or  a  fee  simple  the  legal  meaning  of  the  will  is  to  prevail  as  the  actual 
meaning  of  the  testator. 

Will^ Inconsistent  estates^OenercU  and  particular  intent. 

A  testator  cannot  create  estates  inconsistent  or  incompatible  witli  each 
other,  and  a  paiticular  intent  must  yield  to  a  general  intent,  when  neces- 
sary to  preserve  the  compatibility  of  the  estates  created. 

Will— First  devisee  as  a  root  of  new  succession — Rule  in  Shelley^s  case. 

Where  the  general  intention  is  that  the  first  devisee  shall  be  tlie  root  <»f 
a  new  succession,  and  that  those  in  remainder  shall  take  as  his  heirs  either 
general  or  lineal,  they  take  by  descent  from  him ;  consequently  the  estate 
given  to  him  must  be  a  fee,  since  nothing  but  an  inheritable  estate  can  be 
taken  by  descent. 

Rule  in  Shelley's  case — Words  and  phrases, 

A  devise  for  life  may  be  enlarged  to  a  fee  simple  or  fee  tail  by  a  lim- 
itation upon  the  death  of  the  devisee  to  his  heirs.  Such  limitation  will 
arise  not  only  from  the  use  of  the  word  *•  hell's"  but  from  any  equivalent 
expression  not  restrained  in  effect  by  a  different  intent  appearing  from  the 
will  as  a  whole.    Authorities  on  this  point  reviewed. 

WUl — Construction — Indefinite  failure  of  issue — Words  and  phrases. 

Upon  a  devise  over  on  failure  of  issue,  or  by  expressions  of  like  import, 
an  indefinite  failure  is  understood ;  those  in  remainder  taking  nothing  un- 
til the  entire  line  of  issue  is  extinct. 

Authorities  collated  and  reviewed. 

Estates  tail— Creation  of— Effect. 

While  a  fee  tail  can  no  longer  subsist,  it  may  still  be  created,  to  be  by 
force  of  the  statute  transformed  into  a  fee  simple. 

WUl— Construction — Rule  in  Shelley's  case — Estate  tail — Indefinite  failure 
of  issue. 

The  devise  in  controversy  was  in  the  following  terms :  **  I  leave  and  be- 
queath to  my  four  younger  sons  Jonathan  T.  Phillips,  David  Phillips, 
Timothy  Phillips  and  John  Phillips  all  the  residue  of  my  farm  together 
with  the  coal  scaffold  at  the  river  and  lot  belonging  to  it  during  their  nat- 
ural lifetime  to  be  equally  divided  amongst  thenvin  quantity  and  quality 
and  providing  any  of  them  dies  without  heirs  the  share  of  the  deceased 
shall  be  divided  amongst  the  surviving  ones  and  at  their  death  to  be  di- 
vided amongst  their  children  and  so  on  from  one  generation  to  another." 
Held,  (1)  That  the  failure  of  issue  in  contemplation  is  an  indefinite  failure 
of  issue ;  (2)  That  the  estate  passing  to  the  first  devisees  is  an  estate  tail 
converted  by  the  statute  into  an  estate  in  fee  simple. 

Argued  May  5,  1897.  Appeal,  No.  177,  April  T.,  1897,  by 
defendants,  from  judgment  of  C.  P.  Clarion  Co.,  Aug.  T.,  1894, 
No.  313,  on  verdict  for  plaintiff.  Before  Rice,  P.  J.,  Willabd, 
WiCKHAM,  Beaver,  Reeder,  Orlady  and  Smith,  JJ.  Re- 
Tersed. 
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Ejectment.    Before  Clabk,  P.  J. 

This  case  turns  upon  the  proper  construction  of  the  devise  in 
the  will  set  out  in  the  opinion  of  the  court.  The  facts  involved 
are  few  and  nncontroverted. 

The  will  was  executed  on  February  22,  and  probated  Febru- 
ary 28,  1856.  John  Phillips,  Sr.,  the  testator,  left  a  wife,  six 
sons,  Thomas,  Jacob,  Jonathan,  David,  John  and  Timothy,  and 
three  daughters,  Sarah  McCoy,  Susanna  (afterward  intermarried 
with  Horton),  and  Margaret  the  appellant  (afterward  inter- 
married with  William  Hibbert). 

Of  the  four  younger  sons,  to  whom  the  devise  in  question 
was  made,  all  were  unmarried  and  without  issue  at  the  death  of 
the  testator  except  Jonathan,  who  then  had  one  child. 

At  the  death  of  the  testator's  widow  in  1859,  the  four  younger 
sons,  to  whom  the  residue  of  the  farm  had  been  devised,  with 
power  to  make  partition,  divided  the  same  by  allotting  to  each 
of  them  twenty-seven  aci-es,  more  or  less,  and  each  son  thence- 
forth held  his  own  portion  in  severalty. 

David's  portion  is  the  premises  in  controversy  in  this  suit. 
He  married  after  his  father's  death  and  resided  on  his  portion 
until  his  own  death  in  1894.  By  his  will,  probated  August  11, 
1894,  he  devised  the  premises  in  controversy  to  his  sister, 
Margaret  Hibbert,  the  appellant,  and  another  tract  of  thirty-four 
acres  to  his  daughter,  Minnie  Seybert,  appellee. 

David  left  no  issue  surviving  him  except  a  daughter,  the 
appellee  and  plaintiff  below,  who  claims  the  premises  in  contro- 
versy under  the  will  of  her  grandfather  as  a  remainder  to  her 
in  fee  simple,  on  the  death  of  her  father,  who,  she  alleges,  had 
only  a  life  estate  therein.  The  court  directed  a  verdict  for 
plaintiff. 

Verdict  and  judgment  for  plaintiff.    Defendants  appealed. 

JErrors  assigned  were,  (1)  That  part  of  the  general  charge 
which  reads  as  follows :  "  We  are  of  opinion  that  that  will  (of 
John  Phillips,  Sr.),  vested  but  a  life  estate  in  David  Phillips  in 
the  land  in  controversy,  and  at  the  death  of  David,  Minnie  Sey- 
bert, being  his  only  surviving  child,  would  be  entitled  to  and 
would  take  the  fee."  (2)  That  part  of  the*  general,  charge 
which  reads  as  follows :  "  We  are  satisfied  from  the  reading  of 
the  will  that  the  word  'children '  as  used  in  it  is  a  word  of  pur- 
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chase  and  not  of  limitation."  (3)  In  affirming  plaintiff's  point, 
which  was  as  follows :  "  Under  all  the  evidence  in  this  case  and 
the  law,  the  verdict  of  the  jury  should  be  for  the  plaintiff  for 
the  land  in  dispute." 

B.  J.  Reidy  with  him  F.  R,  Hindmany  J,  A.  F,  Hoy  and  F.  J, 
Maffett  for  appellants. — A  long  line  of  authorities  from  1  Dallas 
to  174  Pa.,  will  make  this  a  fee  tail  in  the  first  takers. 

There  are  certain  well-established  premises  important  to  be 
borne  in  mind,  as  having  a  material  bearing  on  the  main  ques- 
tion: 

The  words  "  dies  without  heirs  "  in  this  will,  followed  by  a 
devise  over  to  the  collateral  heirs  of  the  first  taker,  must  be 
read  as  if  written  "  dies  without  heirs  of  his  body,"  or  "  dies 
without  issue." 

Where,  as  here,  the  estate  is  to  go  to  collaterals  if  the  first 
taker  dies  without  heirs  or  issue,  and  there  is  no  express  devise 
to  such  heirs  of  the  body,  the  law  implies  one,  and  the  will  must 
be  so  read. 

The  direction  given  to  the  estate  in  case  of  a  "  failure  of 
issue  "  sustains  the  implication  that  the  issue  shall  inherit  as 
heirs  in  tail. 

From  the  foregoing  premises  it  follows  that  the  devise  in 
question  must  be  read  as  if  written  as  follows — (the  words  in 
italics  being  supplied  by  intendment  of  law)  : 

"  I  leave  and  bequeath  to  my  four  younger  sons,  Jonathan, 
David,  Timothy  and  John,  all  the  residue  of  my  farm  .... 
during  their  natural  lifetime,  and  to  the  heirs  of  their  bodies^ — 
and  providing  any  of  them  dies  without  heirs  of  their  bodies^ 
the  share  of  the  deceased  shall  be  divided  amongst  the  surviv- 
ing ones,  and  at  their  death  to  be  divided  amongst  their  chil- 
dren, and  so  on  from  one  generation  to  another." 

On  this,  the  legitimate  reading  of  the  devise,  without  more, 
could  there  be  any  doubt  that  it  gave  an  estate  tail  to  the  first 
takers  ?  But  there  are  other  abundant  reasons  and  authorities 
requiring  the  same  conclusion 

It  is  a  well-settled  rule  of  construction  that  if  a  devise  over 
is  to  take  effect  on  an  indefinite  failure  of  issue  of  the  first 
taker,  the  latter  takes  an  estate  tail. 

The  failure  of  issue  provided  for  in  this  devise  was  an  indefi- 
nite one. 
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Harry  R.  Wilson^  with  him  Cadmus  Z.  Gordon^  for  appellee. 

**  When  a  festive  occasion  your  spirits  nnbend, 

You  should  never  forget  the  Profession's  best  friend; 
So  we'll  send  'round  the  wine,  and  a  light  bumper  fill, 
To  the  jolly  testator  who  makes  his  own  will." 

Mazubix's  Estate,  132  Pa.  161. 
See  **  The  jolly  testator  who  makes  his  own  will." 

7  Ameb.  L.  Ret.,  387. 

It  is  evident  that  this  case  is  not  ruled  for  the  appellant  by 
any  one  case  within  the  books,  or  the  learned  counsel  would 
not  have  referred  us  by  one  hundred  and  thirteen  citations  to 
the  ill-expressed  wills  of  others,  to  be  examined,  and  in  none  of 
which  the  same  language  is  used,  as  in  this  will. 

The  counsel  has  overlooked  a  few  cases  on  wills  in  his  dili- 
gent search  from  1  Dallas  to  174  Pa.,  to  which  we  will  herein- 
after refer. 

We  contend  that  the  devise  in  this  case  of  a  life  estate  to 
David  in  the  first  instance,  with  remainder  to  his  cliildren  as  a 
class,  does  not  infringe  upon  the  rule  in  Shelley's  case. 

David  took  a  life  estate,  and  the  fee  was  limited  to  his  chil- 
dren. The  rule  in  Shelley's  case,  although  still  in  force,  is  not 
a  favorite  in  Pennsylvania  and  many  other  states,  and  will  not 
be  applied  where  the  technical  word  children,  or  heirs  in  the 
sense  of  children,  is  used,  as  m  this  case. 

The  primary  and  controlling  devise  here  is  plainly  a  life  es- 
tate to  David,  and  at  his  death  a  contingent  remainder  or  an 
executory  devise  to  his  children  as  a  class,  and  this  was  both 
the  testator's  particular  and  general  intent,  and  the  burden  is 
on  the  appellant  to  satisfy  the  court,  that  when  the  testator 
used  the  words  "  during  their  natural  lifetime  "  "  and  at  their 
death  to  be  divided  amongst  their  children,"  that  he  did  not 
mean  what  he  said. 

This  devise  in  question  does  not  conflict  with  the  Act  of 
April  27, 1855,  P.  L.  368,  sec.  1. 

The  technical  words  "  surviving  ones,"  mean  in  this  will  a 
definite  failure  of  issue.  The  other  words  used  also  intend  a 
definite  failure  of  issue. 

It  is  clear  from  the  whole  will  that  the  testator  intended  to 
give  his  son,  David,  only  a  life  estate,  and  the  Supreme  Court 
has  frequently  said  with  great  emphasis,  that  such  intent  should 
and  must  prevail  over  any  technical  rules  of  construction^  and 
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not  be  thwarted  by  the  act  of  1855,  or  by  the  rule  in  Shelley's 
case :  Woelpper's  Appeal,  126  Pa.  562. 

In  using  the  words  "  dies  without  heirs,"  it  is  clear  that  the 
testator  used  the  word  **  heir  "  as  synonymous  with  children, 
and  not  in  its  general  technical  legal  sense,  for  all  of  the  testa- 
tor's children,  as  well  as  the  survivmg  ones  of  the  four  brothers, 
would  have  been  heirs  of  David,  had  he  died  without  children, 
and  it  was  impossible  for  him  to  die  without  heirs,  and  at  the 
same  time  leave  surviving  brothers,  but  of  course  had  Da^dd 
died  without  children,  then  the  testator  wanted  the  farm  kept 
in  the  family  by  its  going  to  the  survivors  of  the  four  brothers. 

The  clause  "  and  providing  any  of  them  dies  without  heirs 
(meaning  children)  the  share  of  the  deceased  shall  be  divided 
amongst  the  surviving  ones  "  meant  only  to  provide  against  a 
lapse.  This  direction  is  followed  by  a  devise  over  to  their  chil- 
dren in  technical  terms  "and  at  their  death  to  be  divided 
amongst  their  children : "  Waugh's  Appeal,  78  Pa.  436. 

A  devise  to  one  for  life  "and  after  his  decease,  then  the  same 
to  go  to  his  children,  share  and  share  alike,  but  should  he  die 
without  issue  then  the  said  property  to  be  equally  divided  among 
my  surviving  heirs ; "  held  he  took  a  life  estate  only,  the  devise 
not  being  to  him  and  his  children,  but  to  them  by  way  of  remain- 
der :  Curtis  v.  Longstreth,  44  Pa.  297. 

To  the  same  effect  is  the  leading  case  of  Guthrie's  Appeal, 
87  Pa.  9. 

These  last  two  cases,  together  with  Woelpper's  Appeal,  126 
Pa.  562,  and  Nes  v.  Ramsey,  155  Pa.  628,  are  suflBcient  with- 
out anything  further  to  sustain  the  judgment  on  the  verdict  iu 
the  court  below.* 

Opinion  by  Smith,  J.,  October  11, 1897 : 

Under  the  will  of  his  father,  John  Phillips,  Sr.,  David  Phillips 
took  an  estate  in  the  land  in  controversy,  which  he  devised  to 
his  sister,  Margaret  Hibbert.  His  only  surviving  child,  Minnie 
Seybert,  contends  that  under  his  father's  will  he  took  but  a  life 
estate,  and  the  remainder  in  fee  vested  in  her.  His  sister  con- 
tends that  he  took  a  fee  tail,  which,  converted  into  a  fee  simple 

*  The  cases  relied  upon  and  referred  to  by  counsel  for  appellant  having 
been  exhaustively  considered  in  the  opinion  of  the  ooort,  are  n<it  set  out 
in  the  arguments. 
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by  the  act  of  April  27, 1855,  passed  by  his  devise  to  her.  The 
rights  of  the  parties,  therefore,  depend  on  the  quantum  of  estate 
devised  to  David  Phillips. 

The  devise  is  in  the  following  terms  :  "  I  leave  and  bequeath 
to  my  four  younger  sons,  Jonathan  T.  Phillips,  David  Phillips, 
Timothy  Phillips  and  John  Phillips,  all  the  residue  of  my  farm 
together  with  the  coal  scaffold  at  the  river  and  lot  belonging  to 
it  during  their  natural  lifetime  to  be  equally  divided  amongst 
them  in  quantity  and  quality  and  providing  any  of  them  dies 
without  heirs  the  share  of  the  deceased  shall  be  divided  amongst 
the  surviving  ones  and  at  their  death  to  be  divided  amongst 
their  children  and  so  on  from  one  generation  to  another.'* 

From  the  variety  of  purposes  and  modes  of  expression  found 
in  wills,  it  is  measurably  true  that  each  will  is  in  the  nature  of 
a  law  unto  itself,  and  that  the  construction  given  to  one  is  no 
absolute  guide  to  the  meaning  of  another.  The  import  of  par- 
ticular phrases,  and  even  the  effect  of  technical  language  and 
words  of  art,  are  so  largely  controlled  by  the  context,  the  situa- 
tion of  the  parties,  and  the  evident  purpose  of  the  testator  in 
its  entirety,  that  language  which  in  one  will  may  be  held  to 
indicate  a  certain  intention  may  in  another,  from  differences  in 
the  context  and  the  attending  conditions,  receive  a  different 
interpretation.  Nevertheless,  there  are  some  principles,  defi- 
nitely fixed,  and  invariable  in  their  application,  which  are  to  be 
followed  in  the  construction  of  all  wills.  "  Where  well  consid- 
ered and  unimpeached  adjudications  have  assigned  to  certain 
forms  of  disposition  a  determinate  result,  we  are  bound  by  it  as 
an  ascertained  law  of  construction : "  George  v.  Morgan,  16  Pa. 
95,  Bell,  J.  It  is  through  the  application  of  the  rules  thus 
ascertained  that  the  question  arising  in  the  present  case  is  to  be 
determined.  The  principles  to  be  applied  here  relate  to  the 
limitation  of  the  estate  given  to  the  first  devisee,  the  devise 
over  upon  his  death,  and  the  interpretation  of  the  language 
employed  in  defining  or  describing  the  estates  devised.  A  brief 
review  of  the  authorities  will  exhibit  the  bearing  of  these  prin- 
ciples on  the  case  in  hand. 

While  a  will  is  to  be  so  construed  as  to  carry  out,  as  far  as 
practicable,  the  testator's  intention,  it  not  infrequently  happens 
that  the  intention  is  defeated  by  the  inexorable  legal  effect  of 
the  language  employed.    Usually  this  result  is  due  to  the  rule 
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in  Shelley's  case.  "  When  a  testator  uses  words,  without  ex- 
planation or  qualification  in  the  context,  which,  according  to  a 
settled  rule  of  law,  import  an  estate  tail,  the  legal  meaning  of 
the  will  is  to  prevail  over  the  actual  intention  of  the  testator : " 
Vaughan  v.  Dickes,  20  Pa.  609,  Woodward,  J.  The  rule  is 
the  same  when  words  are  used  that  import  a  fee  simple.  As 
the  testator  cannot  create  estates  that  are  inconsistent  or  in- 
compatible with  each  other,  a  particular  intent  must  yield  to  a 
general  intent,  when  necessary  to  preserve  the  compatibility  of 
the  estates  created.  Where  the  general  intention  is  that  the 
first  devisee  shall  be  the  root  of  a  new  succession,  and  that 
those  in  remainder  shall  take  as  his  heirs  either  general  or 
lineal,  they  take  by  descent  from  him ;  consequently  the  estate 
given  to  him  must  be  a  fee,  since  nothing  but  an  inheritable 
estate  can  be  taken  by  descent  A  life  estate  in  the  first  taker, 
who  is  to  become  the  root  of  the  new  succession,  is  incompatible 
with  the  transmission  of  an  estate  of  inheritance  to  his  heirs. 
His  estate,  therefore,  though  from  a  particular  intent  limited  in 
terms  to  his  life,  is  by  operation  of  law  enlarged  to  an  estate  of 
inheritance  that  effect  may  be  given  to  the  general  intent.  No 
expression  of  intention,  however  explicit  and  absolute,  can  hold 
his  interest  down  to  a  life  ^tate  when  the  further  intention  ap- 
pears that  those  in  remainder  shall  take  as  his  heirs ;  hence,  as 
was  said  by  Mr.  Justice  Tbunkey  in  Blair  v.  Miller,  30  W.  N. 
C.  486,  "  Wills  have  been  turned  upside  down  by  the  rule  in 
Shelley's  case." 

A  devise  for  life  may  be  enlarged  to  a  fee  simple  by  a  limi- 
tation, upon  the  death  of  the  devisee,  to  his  heirs,  or  to  a  fee 
tail  by  a  like  limitation  to  the  heirs  of  his  body.  Such  limitar 
tion  will  arise  not  only  from  the  use  of  the  words  "  heirs,"  or 
"  heirs  of  the  body,"  but  from  any  equivalent  expression  not 
restrained  in  effect  by  a  different  intent  appearing  from  the  will 
as  a  whole.     Examples  of  these  results  are  numerous. 

Thus,  a  fee  simple  has  been  created  by  the  following  limita- 
tions upon  the  death  of  the  life  tenant :  "  With  remainder  over 
to  his  heirs  in  fee :  "  Doebler's  Appeal,  64  Pa.  9 ;  '*  To  the  law- 
ful heirs  of  them  the  said  A.  and  wife  in  fee  simple  :  "  Aunian 
V.  Auman,  21  Pa.  343 ;  "  To  be  equally  divided  among  them 
the  right  heirs  of  my  said  niece : "  PhyBick's  Appeal,  50  Pa. 
128 ;  "  Reversible  after  her  death  to  her  children,  if  any  surviv- 
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ing,  or  issue  of  such  children : "  McKee  v.  McKinley,  83  Pa. 
92 ;  "  To  such  persons  as  at  the  decease  of  the  said  E.  shall  and 
may  be  her  heirs  or  legal  representatives :  "  Ralston  v.  Wain, 
44  Pa.  279 ;  "  To  such  person  or  persons  as  should  be  her  right 
heirs,  their  heirs,  executoi'S,  administrators  and  assigns  forever, 
in  such  proportions  as  they  would  be  entitled  to  in  case  she  had 
died  intestate  seized  and  possessed  of  the  property  in  lier  own 
right:"  Nice's  Appeal,  50  Pa.  143;  "To  such  person  or  per- 
sons as  would  be  entitled  to  the  same  if  the  said  H.  had  died 
intestate  seized  of  the  said  premises  in  fee  simple,  and  in  sucli 
manner  and  for  such  quantity  of  estate  as  such  person  or  per- 
sons would  in  such  case  be  entitled  to  by  law : "  Dodson  v. 
Ball, 60  Pa.  492 ;  '*  To  such  person  or  persons  as  would  be  enti- 
tled to  the  same  in  case  my  said  daughters  had  survived  their 
respective  husbands  and  departed  this  life  intestate  seized 
thereof  in  fee :  "  Yamall's  Appeal,  70  Pa.  335 ;  "  At  their  death 
shall  descend  to  their  children,  if  any,  if  no  children,  then  to 
descend  to  the  brothers  and  sisters  and  their  children : "  Potts 
V.  Kline,  174  Pa.  513. 

A  fee  tail  has  been  created  by  the  following  limitations  upon 
the  death  of  the  life  tenant :  "  To  my  daughter  R.,  and  she  shall 
have  it  as  her  own  during  her  life,  and  then  it  is  to  come  to  the 
heirs  of  her  body  for  their  own  use :  '*  Bender  v.  Fleurie,  2 
Grant,  347 ;  "  To  W.  my  son,  and  to  J.  my  son,  and  to  their 
children  after  them : "  Blair  v.  Miller,  30  W.  N.  C.  486 ;  "  When 
the  children  or  legal  heirs  of  the  said  W.  come  to  the  age  of 
twenty-one  years  or  more,  then  the  one  lialf  of  the  said  farm  to 
belong  to  the  children  or  legal  heirs  of  tlie  said  W.  forever : " 
Sheeley  v.  Neidhammer,  182  Pa.  163 ;  "  To  the  heirs  male  of 
the  body  of  my  son  E.  lawfully  begotten,  and  the  heirs  and  as- 
signs of  such  heirs  or  heir  male  forever:  "  Carter  v.  McMichael, 
10  S.  &  R.  429 ;  "  If  he  shall  have  lawful  issue,  then  to  them, 
their  heirs  and  assigns  forever:  "  Paxson  v.  Lefiferts,  3  R.  59 ; 
"  To  the  heirs  of  his  body  lawfully  begotten  and  to  their  heirs 
forever : "  George  v.  Morgan,  16  Pa.  95 ;  "  To  descend  to  his 
legitimate  offspring  forever:"  Allen  v.  Markle,  36  Pa.  117; 
"To  descend  and  go  to  the  child,  and  if  children,  share  and 
share  alike:"  Haldeman  v.  Haldeman,  40  Pa.  29 ;  "To  his  legal 
heirs,  if  he  have  any,  (meaning  heirs  of  the  body),  at  his  death : " 
Bassett  v.  Hawk,  118  Pa.  94 :  "  At  his  death  the  use  and  occu- 
VoL.  V— 35 
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pancy  to  be  continued  to  his  issue,  if  he  shall  so  have :  '*  Arm- 
strong V.  Michener,  160  Pa.  21 ;  "  To  her  lawful  issue,  to  have 
and  to  hold  the  same  in  common  to  them,  their  heirs  and  assigns 
forever : "  Grimes  v.  Shirk,  169  Pa.  74. 

Except  in  the  first  three  of  the  cases  last  cited,  the  limitation 
was  followed  by  a  devise  over  on  failure  of  issue.  This,  of  it- 
self, is  sufficient  to  create  a  fee  tail  in  the  first  taker.  "  An  estate 
tail  would  be  implied  from  the  devise  over,  even  if  there  were 
no  gift  of  a  remainder  directly  to  the  issue : "  Kay  v.  Scates, 
37  Pa.  31,  Strong,  J.  The  devise  over  on  default  of  issue 
implies  that  if  there  be  issue  they  shall  take.  Whether  the 
primary  devise  be  in  fee  simple  or  for  life,  such  a  devise  over 
converts  it  into  a  fee  tail ;  cutting  it  down  if  a  fee  simple : 
Araelong  v.  Domeyer,  16  S.  &  R.  323 ;  Hackney  v.  Tracy,  137 
Pa.  53 ;  and  enlarging  it  if  a  life  estate.  Among  the  limitations 
over  on  default  or  failure  of  issue,  with  no  intervening  remainder 
given  directly  to  the  issue,  by  which  a  life  estate  has  been  enlarged 
to  a  fee  tail,  are  the  following :  '*  If  she  should  die  without  law- 
ful issue  of  her  body,  to  be  equally  divided  among  my  otiier 
three  children : "  Mast  and  Mon-is'  Appeal,  2  W.  N.  C.  404 : 
"  In  case  my  granddaughter  shall  not  leave  issue  at  her  death, 
I  give  and  devise  my  said  plantation  to  the  children  of  my  sis- 
ter R. : "  Price  v.  Taylor,  28  Pa.  96 ;  "  Upon  the  decease  of 
eitlier  or  any  of  my  said  sisters  or  nieces,  without  issue,  (if  with 
issue  the  issue  inherit  their  shares)  I  grant  and  convey  their 
portion  of  my  estate  for  the  use  of  my  other  sisters  and  children 
in  fee : "  Potts'  Appeal,  80  Pa.  168 ;  "  If  he  should  die  leaving 
lawful  issue,  to  him,  his  heirs  and  assigns  forever,  but  if  he 
should  die  leaving  no  such  lawful  issue,"  then  over :  Wynn  v. 
Story,  38  Pa.  166.  And  "Where  the  remainder  over,  after 
dying  without  heirs,  is  limited  to  one  who  is  or  may  be  heir  to 
the  first  devisee,  this  has  always  been  determined  to  be  an  es- 
tate tail : "  Amelong  v.  Domeyer,  16  S.  &  R.  323,  Duncan,  J. 
This  relation  between  the  first  devisee  and  those  taking  by  the 
devise  over  is  a  feature  of  nearly  every  case  in  which  sucli  a 
devise  occurs.  I 

Upon  a  devise  over  on  failure  of  issue,  or  by  expressions  of 
like  import,  an  indefinite  failure  is  understood ;  those  in  re- 
mainder taking  nothing  until  the  entire  line  of  issue  is  extinct 
This  is  settled  by  numerous  authorities  referred  to  in  part  by 
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Mr,  Justice  Geeen  in  Hackney  v.  Tracy,  137  Pa.  63.  And 
upon  a  devise  over  on  the  death  of  the  first  taker  "  without 
heirs,"  or  "  without  legal  heirs  " — terms  of  equivalent  mean- 
ing— to  collateral  relatives  who  would  take  as  his  heirs,  death 
without  heirs  of  the  body  is  to  be  understood,  since  these  are 
the  only  heirs  to  whom  this  description  can  apply.  "  It  is  very 
plain  that  the  clause  *  leave  no  heirs '  must  be  read  '  leave  no 
issue ; '  for  the  devisees  being  all  related  to  each  other,  neither 
of  them  could  die  without  leaving  an  heir  if  he  left  a  survivor: " 
Wall  V.  Maguire,  24  Pa.  248,  Loweie,  J.  "  As  the  devisee's 
brothers  and  sisters  would  have  been  his  heirs  on  leaving  no 
issue,  the  testator  must  have  meant  lineal  descendants  and  not 
collateral,  when  he  used  the  words  'lawful  heirs  : '  "  Moody  v. 
Snell,  81  Pa.  859,  Per  Curiam.  To  the  same  effect  are  Bmden 
V.  Cannon,  24  Pa.  168 ;  Covert  v.  Robinson,  46  Pa.  274 ;  B«s- 
sett  V.  Hawk,  118  Pa.  94 ;  Cochran  v.  Cochran,  127  Pa.  486. 
And  a  provision  that  "  if  any  of  my  sons  and  daughters  dies 
without  lawful  heirs,  their  portion  reverts  back  to  my  heirs  in 
common,"  is  to  receive  the  same  construction.  **  To  give  tlie 
clause  any  effect  whatever,  the  words  'lawful  heirs'  must  mean 

*  lawful  issue : ' "  Biddle's  Appeal,  69  Pa.  190,  Aqnew,  J. 

When  the  words  "  heirs  "  or  "  heirs  of  the  body  "  are  used, 
the  presumption  is  that  they  are  employed  in  their  legal  sense, 
and  the  intent  to  use  them  otherwise  must  unequivocally  ap- 
pear :  Guthrie's  Appeal,  37  Pa.  9.  When  the  word  "children  " 
is  used  to  denote  the  entire  line  of  lineal  descent,  it  is  to  be 
understood  as  meaning  "  heirs  of  the  body."  It  is  never  ap- 
plied otherwise  where  "  evidently  intended  to  define  an  entire 
line  of  descent : "  Haldeman  v.  Haldeman,  40  Pa.  29 ;  YarnalFs 
Appeal,  70  Pa.  835.  "  Where  a  testator  intends  the  estate  to 
go  to  the  whole  body  of  persons  in  legal  succession  constitutr 
ing  in  law  the  entire  line  of  descent  lineal,  he  evidently  means 
the  same  thing  as  if  he  had  said  *  issue '  or  *  heirs  of  the  body ;' 
or  if  he  intends  it  to  go  to  the  whole  line  of  descent,  lineal  and 
collateral,  he  means  the  same  thing  as  if  he  had  used  the  term 

*  heirs,'  which  as  a  word  of  art  describes  the  same  line  of  de- 
scent: "  Yamall's  Appeal,  supra,  Agnew,  J.  "Whenever  the 
words  of  the  limitation  can  be  fairly  and  justly  interpreted  to 
mean  '  heirs,'  or  *  heirs  of  the  body,'  an  estate  of  inlieritance 
will  be  presumed  to  have  been  intended  by  the  testator.    When- 
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ever  he  means  to  limit  an  estate  to  the  heirs  of  the  life  tenant, 
no  matter  how  his  intent  is  expressed,  an  estate  of  inheritance 
will  vest  in  the  tenant  for  life: "  Dodson  v.  Ball,  60  Pa.  492, 
Aqnbw,  J.  ^'  Any  form  of  words  sufficient  to  show  that  the 
remainder  is  to  go  to  those  whom  the  law  points  out  as  the 
general  or  lineal  heirs  of  the  first  taker  will  be  sufficient,  unless 
it  be  perfectly  clear  that  such  heirs  are  selected  on  their  own 
account,  and  not  simply  as  heirs  of  the  first  taker :  *'  Price  v. 
Taylor,  28  Pa.  95,  Lowrie,  J.  An  estate  tail  is  created  by  the 
limitation  ^^  to  descend  to  the  lawful  heirs  from  generation  to 
generation,"  since  "this  could  no  otherwise  be  effected  than 
by  estates  tail  given  to  each  of  the  devisees : "  Gause  v.  Wiley, 
4  S.  &  R.  509,  TiLGHMAN,  C.  J. 

While  a  fee  tail  can  no  longer  subsist,  it  may  still  be  created, 
to  be  by  force  of  the  statute  transformed  into  a  fee  simple. 
Whether  a  fee  tail  was  created  by  the  devise  in  the  present  case, 
depends  on  the  effect  of  the  primary  limitation,  and  of  the  de- 
vise over.  This  is  to  be  determined  by  the  principles  already 
referred  to  as  governing  the  construction  of  the  language  em- 
ployed ;  since  nothing  in  the  context,  or  the  situation  of  the 
parties,  requii-es  a  departure  from  tlie  settled  rules  for  its  inter- 
pretation. 

It  is  evident  that  the  testator  intended  equality  among  the 
sons;  equal  shares  in  quantity  and  quality  and  equal  estates. 
The  estate  devised  to  each  was  limited,  first,  to  his  own 
life ;  next,  to  his  children,  "  and  so  on  from  one  generation  to 
another;"  and  finally,  on  his  death  "without  heirs,"  to  the 
survivors.  The  shares  given  directly,  and  those  passing  by  the 
devise  over,  are  alike  thus  limited  to  the  children.  The  lan- 
guage of  this  limitation  embraces  the  entire  line  of  descent  or 
lineal  succession  to  the  remotest  generation.  The  intention 
tliat  the  estate  should  descend  from  the  sons  to  their  lineal 
heirs,  as  long  as  the  line  should  endure,  is  clearly  apparent 
"  This  being  the  intent  of  the  testator,  it  is  immaterial  whether  he 
describes  the  line  of  descent  by  a  word  of  art,  or  by  a  periphrasis, 
meaning  the  same  thing  : "  Yamall's  Appeal,  supra,  Agnew,  J. 
This  intention  can  be  carried  out  only  through  estates  tail 
in  the  sons.  Nothing  but  the  whole  line  of  issue,  the  heirs 
of  the  body,  answers  the  testator's  description  of  those  who  are 
to  take  by  this  limitation.     Nothing  in  the  situation  of  the  par- 
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ties  demands  a  different  interpretation  of  the  language.  The 
limitation  is  not  to  children  living  at  any  paiiicnlar  time.  At 
the  death  of  the  testator,  three  of  the  sons  were  unmarried  and 
without  issue.  The  fourth  had  one  child,  but  whether  this  was 
bom  previous  to  the  date  of  the  will  does  not  appear.  The 
words  of  limitation,  while  inapplicable  and  inadequate  as  de- 
criptio  personae,  suflBciently  indicate  the  character  in  which  the 
testator  intended  those  in  the  line  of  succession  to  take,  since 
they  are  strictly  commensurate  with  the  entire  line  of  lineal 
heirship.  In  legal  effect,  therefore,  the  limitation  is  to  the  heirs 
of  the  body,  creating  an  estate  tail.  This  is  quite  as  manifest, 
to  say  the  least,  as  in  the  limitations,  "  to  their  children  after 
them,"  in  Blair  v.  Miller;  "  To  his  legitimate  offspring  forever," 
in  Allen  v.  Markle ;  "  To  the  child,  and  if  children,  share  and 
share  alike,'*  in  Haldeman  v.  Haldeman ;  each  of  which  was 
held  to  create  a  fee  tail. 

Next  as  to  the  devise  over  to  the  surviving  brothers.  Here, 
as  in  Wall  v.  Maguire,  Moody  v.  Snell,  and  other  cases  cited 
on  this  point,  since  none  of  the  sons  could  die  without  heirs 
leavmg  a  brother  surviving,  the  devise  over  on  dying  "  without 
heirs  "  is  in  legal  effect  a  dying  without  issue,  or  heirs  of  tlie 
body,  and  thus  creates  a  fee  tail.  The  failure  in  contemplation 
is  unquestionably  an  indefinite  failure ;  not  until  the  line  of  a 
son,  "  from  one  generation  to  another,"  is  extinct,  do  the  sur- 
vivors take.  In  this  aspect  of  the  question  it  is  immaterial  how 
the  limitation  to  the  children  of  the  testator's  sons  is  to  be  con- 
strued. The  devise  over,  whether  with  or  without  an  intermedi- 
ate estate  given  to  the  issue  of  the  first  taker,  enlarges  his  life 
estate  to  a  fee  tail.  Further,  the  devise  over  is  to  those  who 
would  take  as  heirs  of  the  firet  devisee,  and  this  has  always 
been  held  to  create  an  estate  tail :  Amelong  v.  Domeyer,  supra. 

Thus,  features  which  are  severally  sufl&cient  to  enlarge  a  life 
estate  to  a  fee  tail  are  here  concurrent ;  and  upon  the  principles 
settled  by  all  the  authorities,  the  estate  devised  to  David  Phil- 
lips must  be  pronounced  a  fee  tail,  which  the  statute  converted 
into  a  fee  simple.  His  devise  to  Margaret  Hibbert  passed  a 
fee  simple,  and  the  court  below  should  have  directed  a  verdict 
for  the  defendant. 

Judgment  reversed. 
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Edward  Ingram  v.  Alfred  Reed,  Emma  Reed,  William 
Rapp  and  Charles  Walker,  Appellants. 

Libel—Newspaper^ Privileged  communicalion — Province  of  court. 
The  privilege  appertaining  to  the  proprietor  of  a  newspaper,  in  publica- 
tions made  by  him  in  pui*suanee  of  a  duty  he  owes  to  society,  is  a  qualified 
(»ne  to  be  declared  by  the  judge,  under  plain,  undisputed  facts.  It  is  for 
the  court  to  determine  the  publication  to  be  privileged  or  not  privileged. 
A  qualified,  privileged  communication,  is  defined  to  be  **  one  made  upon 
a  proper  occasion  from  a  proper  motive  and  based  upon  reasonable  or 
proper  cause  and  made  in  a  pix)per  manner.^^ 

Libel—Damages — Character  of  libel— Question  for  Jury. 

Where  in  an  action  for  libel  the  undisputed  testimony  disclosed  that 
there  was  no  adequate  effort  made  upon  the  part  of  tlie  defendants  to  as- 
certain whether  the  statements  made  were  true  or  false  before  making  the 
publication,  the  question  of  privilege  was  pmperly  withdrawn  from  tlie 
jury  and  the  case  left  to  their  consideration  on  the  question  whether 
the  publication  complained  of  tended  to  injure  the  plaintiff  in  his  good 
name  and  reputation,  held  him  up  to  public  ridicule  and  contempt,  and 
injured  his  standing  in  society,  with  instructions,  upon  affirmative  finding, 
to  find  for  the  plaintiff  such  sum  as  they  believed  would  be  proper  com- 
pensation for  the  injury  resulting. 

Argued  April  27, 1897.  Appeal,  No.  155,  AprU  T.,  1897,  by 
defendants,  from  judgment  of  C.  P.  No.  3,  Allegheny  Co.,  Nov.  T., 
1892,  No.  469,  on  verdict  for  plaintiflE.  Before  Rice,  P.  J.,  Wil- 
LARD,  WiCKHAM,  Beaver,  Reeder,  Orlady  and  Smith,  JJ. 
Affirmed. 

Trespass  for  libel.    Before  Kennedy,  P.  J. 

The  following  facts  appear  from  the  charge  of  the  court 
below: 

"  Gentlemen  of  the  Jury.  This  is  an  action  of  libel.  The 
plaintiff  seeks  to  recover  damages  from  the  defendants  which, 
he  alleges,  have  accrued  to  him  by  reason  of  the  publication  of 
an  article  that  is  libelous  in  its  character.  A  libel  is  the  pub- 
lication of  any  printed  or  written  matter  which  is  calculated  to 
injure  a  person  in  his  good  name  and  reputation,  or  that  holds 
him  up  to  public  ridicule  and  contempt.  The  defendants  are 
the  publishers  of  a  newspaper,  publish  in  the  city  of  Pittsburg, 
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called  the  Pittsburg  Comrnercial  Gazette.  In  their  issue  of 
Friday,  October  14, 1892,  an  article  was  published  which  has 
been  read  to  you,  and  that  article  the  plaintiff  claims  was  cal- 
culated to  injure  him,  and  did  injure  him  in  his  good  name  and 
reputation,  in  that  it  held  him  up  to  public  ridicule  and  con- 
tempt, and  injured  his  standing  in  the  community  or  in  society. 
The  article  is  quite  a  long  one,  and  it  is  not  necessary  for  me 
to  read  it.  In  substance  it  alleges  that  the  plaintiff  was  engaged 
in  the  sale  of  liquors  without  a  license  from  the  proper  county 
authorities ;  that  he  had  paid  a  government  license  and  tax  to 
the  government  for  the  privilege  of  retailmg  liquors,  and  upon 
the  strength  of  that  he  was  selling  liquor  without  any  license 
from  the  proper  county  authorities.  This  is  substantially  the 
charge,  and  his  name  is  given,  with  that  of  a  great  many  others 
who  were  engaged  in  the  same  business,  and  there  are  other 
charges  connected  with  the  list  of  names  that  are  included  in 
the  publication,  namely,  keepere  of  speakeasies,  or  other  houses 
of  bad  repute.  That,  I  say,  is  the  insinuation  in  the  article. 
But  the  real  charge  made  against  them  seems  to  be  substan- 
tially that  they  were  selling  liquor  without  the  proper  license 
from  the  county  authorities,  and  perhaps,  too — you  will  recol- 
lect the  article — there  is  included  in  the  charge  that  they  were 
selling  on  Sunday.  Now,  these  are  violations  of  law,  these 
charges,  the  sale  of  liquor  without  license,  or  the  sale  on  Sun- 
day; they  are  criminal  offenses  and  usually  a  charge  made 
against  a  person  that  he  lias  committed  a  criminal  offense  is 
libelous  in  its  nature,  although  not  necessarily  so.  If,  how- 
ever, the  charge  tends  to  hold  the  person  up  to  public  ridicule 
or  contempt,  abd  is  calculated  to  injure  him  in  the  community, 
or  his  standing  in  society,  then  it  is  libelous.  [The  question 
for  you  to  determine  is,  whether  the  article  here,  which  does 
charge  this  plaintiff  with  a  violation  of  law,  is  calculated  to 
injure  hira  in  his  good  name  and  reputation,  and  whether  it 
held  him  up  to  public  ridicule  and  contempt  and  injured  his 
standing  in  society ;  if  so,  he  is  entitled  to  recover  in  this 
case.]  [1] 

"  It  seems  the  information  that  formed  the  basis  of  the  article 
in  question  was  obtained  at  the  ofl&ce  of  internal  revenue  in 
the  city  of  Pittsburg,  where  a  list  of  the  names  of  those  who 
took  out  this  government  license  is  kept,  and  persons  connected 
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with  this  newspaper,  upon  application  to  the  proper  office, 
obtained  there  a  list  of  the  names  of  those  who  had  taken  out 
this  government  license  for  the  retail  of  liquors.  Finding  that 
certain  of  them  had  not  obtained  a  license  for  the  sale  of  liquors 
from  the  county,  the  list  was  published  as  those  that  were  en- 
gaged in  the  sale  of  liquors  illegally,  they  not  appearing  upon 
the  list  in  the  county  offices.  It  is  assumed  that-  this  list  at 
the  internal  revenue  office  was  correct.  Now,  it  seems  tliat 
in  that  list  a  mistake  was  made  by  the  government  officer  in 
registering  the  name  of  Mr.  Ingram,  who  was  a  manufacturer 
of  cigars.  They  improperly  placed  him  as  a  retail  liquor  dealer. 
His  name  comes  on  the  list  after  the  names  of  several  others 
who  were  engaged  in  the  business  of  retailing  liquors,  and 
opposite  their  names  appears  R.  L.  D.,  meaning  retail  liquor 
dealer,  and  below  that  and  following  it  are  several  other  names 
in  the  same  business,  with  the  ditto  mark  under  them,  and 
then  Mr.  Ingram's  name,  with  the  ditto  mark.  As  I  have 
stated,  this  was  the  basis  of  information  obtained  by  the  news- 
paper, and  of  the  publication  of  the  article.  [It  seems,  how- 
ever, that  a  mistake  was  made  by  the  officer  in  placing  this 
ditto  mark  opposite  the  name  of  Mr.  Ingram,  and  there  should 
have  been  the  letters  M.  of  C,  meaning  manufacturer  of  cigars, 
opposite  his  name.  That  was  subsequently  placed,  instead  of 
the  ditto  mark,  as  the  mistake  on  the  book  was  corrected  some 
days  afterwards,  on  its  being  discovered.  But  in  the  mean- 
time, as  appears  here,  this  publication  had  been  made,  and  Mr. 
Ingram's  name  appears  in  the  list  of  those  who  are  engaged  in 
an  illegal  traffic  of  liquor.  This  record,  while  it  misled  the 
newspaper  publishers  and  caused  this  mistake,  yet  they  were 
not  justified  in  making  the  publication  upon  that  record  alone. 
If  the  record  had  been  inspected  it  would  have  disclosed  the 
fact  that  he  was  really  not  a  retail  liquor  dealer.  This  was 
shown  by  the  fact  that  no  tax  appeared  to  have  been  paid  by 
him,  and  the  number  was  not  the  number  succeeding  that  of 
the  one  just  before  him  upon  the  list,  as  it  would  have  been  if 
he  had  been  engaged  in  that  business,  but  a  much  smaller  num- 
ber, which  corresponded  with  those,  or  was  next  succeeding  the 
one  who  was  registered  as  a  manufacturer  of  cigars.]  [2J  [So 
I  say  the  newspaper  was  not  justified  in  publishing  this  man  as 
a  retail  liquor  dealer,  merely  because  they  found  his  name  as  it 
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was  upon  this  book.  Even  if  it  had  not  been  disclosed  by  the 
book  itself  that  he  was  not  engaged  in  this  business,  it  would 
have  been  their  duty  to  make  some  effort,  at  least,  to  ascertain 
the  truth  of  the  charge  that  they  were  making,  namely,  that  he 
was  engaged  in  this  illegal  business,  before  making  the  publi- 
cation. In  other  words,  they  took  the  chances  of  the  publica- 
tion if  they  did  publish  without  making  any  investigation  to 
ascertain  whether  or  not  it  was  true.]   [3] 

"  [The  question  for  your  determination  is,  whether  or  not  this 
article  was  libelous  in  its  character,  whether  it  held  up  the  plain- 
tiff to  public  ridicule  and  contempt,  and  injured  him  in  his  good 
name  and  reputation ;  if  so,  he  is  entitled  to  a  recovery  here  in 
such  sum  as  will  compensate  him  for  the  injury  to  his  character, 
resulting  from  this  publication,  and  you  are  the  sole  judges  as 
to  the  amount.  You  will  take  all  the  facts  and  circumstances 
into  consideration  in  ascertaining  that  amount.]  [4]  And  while 
I  have  stated  that  the  publication  is  not  justified  alone  from  this 
record  of  the  internal  revenue  office,  yet  that  fact  is  to  be 
taken  into  consideration  in  mitigation  of  the  damages  to  be 
recovered.  It  shows  some  effort  upon  the  part  of  the  newspaper 
to  be  correct,  and  that  fact,  while  it  does  not  justify  the  pub- 
lication and  is  not  a  complete  defense  to  the  action,  is  to  be 
taken  into  consideration  by  you  as  one  of  the  circumstances  in 
mitigation  of  the  damages — one  of  the  circumstances,  with 
others,  showing  what  basis  the  newspaper  had  for  making  the 
publication.  Then  you  have  also  another  circumstance,  the 
fact  of  the  correction  of  the  mistake  some  days  later.  [This 
article  appeared  on  the  14th  of  October.  On  the  18th  of  Octo- 
ber the  statement  was  published  in  the  same  newspaper  that 
this  was  a  mistake  and  that  Mr.  Ingram  had  not  taken  out  a 
government  license  or  paid  the  government  tax  for  the  priv- 
ilege of  retailing  liquors,  but  that  he  was  engaged  in  the  manu- 
facture of  tobacco  and  cigars,  and  had  taken  out  that  sort  of 
license.  This  correction  was  made  on  the  18th.  You  are  to 
take  that  fact  into  consideration ;  but  in  connection  with  that 
you  are  also  to  consider  that  the  correction  was  not  made  until 
after  the  suit  had  been  brought.]  [5]  In  the  article  which  has 
been  offered  in  evidence,  containing  the  correction,  there  is  the 
statement  that  Mr.  Ingram  had  brought  suit ;  so  that  the  cor- 
rection was  not  made  until  after  he  brought  suit. 
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"  [If  you  find  the  article  libelous  in  its  character,  under  the 
instructions  I  have  given  you,  then  you  will  find  a  verdict  in 
favor  of  the  plaintiff  for  such  sum  as  you  believe  would  be 
proper  compensation  to  him  for  the  injury  done  to  him.]  [6] 

^^  The  defendant  has  requested  the  court  to  charge  as  follows : 

"  [First.  It  being  undisputed  that  plaintiff  was  registered  in 
the  public  records  of  the  United  States  as  a  retail  liquor  dealer, 
and  that  he  had  no  license  from  the  courts  of  Allegheny  county, 
and  that  defendant  searched  and  relied  upon  said  records,  it 
being  a  matter  of  public  concern,  the  defendants  had  probable 
cause  for  tlie  publication,  and  no  malice  having  been  proven 
the  verdict  should  be  for  the  defendants.  Aii9wer :  This  point 
is  refused.]  [7] 

'  *'  Second.  In  order  to  made  any  publication  libelous  per  se, 
that  is,  implying  malice  on  its  face,  the  publication  must  not 
only  charge  the  plaintiff  with  an  indictable  offense,  but  also  with 
an  offense  involving  moral  turpitude.  The  mere  charge  or  pub- 
lication that  the  plaintiff  sold  liquor  at  retail  without  a  license, 
is  not  charging  the  plaintiff  with  an  offense  involving  moral 
turpitude.  Answer :  This  point  is  affirmed.  But  the  jury  are 
to  determine  whether  or  not  this  does  hold  him  up  to  public 
ridicule  and  contempt,  and  if  so,  it  is  libelous. 

"  [Third.  That  the  publication  complained  of  is  a  privileged 
publication,  and  if  the  jury  believe  it  was  made  in  good  faith 
and  on  probable  cause,  then  the  verdict  must  be  for  defendants, 
unless  the  plaintiff  has  proven  by  satisfactory  evidence  actual 
malice  on  pait  of  defendants  outside  and  independent  of  the 
publication,  although  the  allegations  of  the  publication  may  not 
be  true.  Amwer :  This  point  is  refused.  It  is  not  a  privileged 
communication ;  I  have  already  said  that  to  the  jury.]  [8] 

"  [Fourth.  If  the  jury  believe  that  the  publication  complained 
of  was  made  on  proper  occasion,  in  a  proper  manner,  from  a 
proper  motive,  and  defendants  had  reasonable  or  proper  cause 
to  believe  them  to  be  true,  plaintiff  cannot  recover,  and  the 
verdict  must  be  for  the  defendants.  Ansfver :  This  is  a  correct 
statement  of  a  principle  of  law,  gentlemen,  but  in  this  case 
there  does  not  seem  to  have  been  any  effort  made  upon  the  part 
of  the  defendants  to  ascertain  whether  the  statements  made 
were  true  or  false,  before  making  the  publication,  and  the  prin- 
ciple here  laid  down  is  not  applicable  in  this  case.]  [9] 
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"  [Fifth.  Under  all  the  evidence  the  verdict  must  be  for  the 
defendants.     AuBwer :  This  point  is  refused.]  [10]  " 

To  which  charge  of  the  court  and  answers  to  defendants' 
points,  except  where  affirmed  without  qualification,  counsel  for 
defendants  except,  and  at  tlieir  instance  bill  sealed. 

Verdict  and  judgment  for  plaintiff  for  $700.  Defendants 
appealed. 

Errors  assigned  were  (1-6)  Portions  of  the  charge  of  the 
court,  reciting  same.  (7-10)  Answers  to  defendants'  points, 
reciting  same. 

Thomas  B.  Alcorn  with  him  Henry  A.  Miller^  for  appellants. — 
Is  the  publication  complained  of  in  this  case  a  privileged  com- 
munication, that  is,  was  it  published  on  a  proper  occasion? 
Newell  on  Slander  and  Libel,  p.  500,  sees.  96,  97,  98 ;  Eames 
V.  Whittaker,  123  Mass.  312 ;  Briggs  v.  Garrett,  111  Pa.  40-4 ; 
Jackson  v.  Pittsburg  Times,  152  Pa.  403 ;  Urben  v.  Times,  1 
Mona.  135. 

A  communication  to  be  privileged  must  be  made  upon  a 
proper  occasion,  from  a  proper  motive,  and  must  be  based  upon 
reasonable  or  probable  cause.  When  so  made  in  good  faith  the 
law  does  not  imply  malice  from  the  communication  itself,  as  in 
the  ordinary  case  of  libel ;  actual  malice  must  be  proved  before 
there  can  be  a  recovery.  Neeb  v.  Hope,  111  Pa.  145 ;  Briggs 
V.  Garrett,  111  Pa.  404 ;  Press  Co.  v.  Stewart,  119  Pa.  584 ; 
Jackson  v.  Pittsburgh  Times,  152  Pa.  406. 

In  a  case  of  a  privileged  communication,  if  there  is  no  evi- 
dence, either  intrinsic  or  extrinsic,  or  both,  showing  actual  and 
express  malice  by  the  defendants  against  the  plaintiff,  it  is  the 
duty  of  the  court  to  instruct  the  jury  to  find  for  the  defendants 
whether  there  was  or  was  not  probable  cause  for  making  the 
publication.  Neeb  v.  Hope,  111  Pa.  145 ;  Chapman  v.  Colder, 
14  Pa.  365 ;  Briggs  v.  Garrett,  111  Pa.  404. 

The  court  below,  therefore,  should  have  instructed  the  jury 
to  find  for  the  defendants  as  requested  in  our  fifth  point. 

John  F.  Miller  with  him  Robert  S.  Silly  for  appellee. 

Opinion  by  Willard,  J.,  Oct.  11, 1897 : 

The  only  question  considered  by  the  learned  trial  judge  mar 
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terial  to  submit  to  the  jury  was  whether  the  printed  publication 
of  and  concerning  the  plaintiff^s  business,  which  appeared  in 
the  defendants'  newspaper  in  the  issue  of  October  14,  1892, 
tended  to  injure  the  plaintiff  in  his  good  name  and  reputation, 
and  held  him  up  to  public  ridicule  and  contempt,  and  injured 
his  standing  in  society.  Upon  an  affirmative  finding  upon  this 
question  the  jury  were  instructed  to  find  for  the  plaintiff  such 
sum  as  they  believed  would  be  proper  compensation  for  the  in- 
jury to  his  character  resulting  from  the  publication. 

The  learned  trial  judge  held  as  a  matter  of  law,  under  the 
evidence,  that  the  publication  was  not  privileged.  If  he  was 
correct  in  this  the  case  was  well  tried  and  the  verdict  should  be 
sustained. 

A  privileged  publication  has  been  considered  by  this  court  in 
Shelly  V.  Dampman,  1  Pa.  Superior  Ct.  116 ;  Oles  v.  Pittsburg 
Times,  2  Pa.  Superior  Ct.  130 ;  and  Coates  v.  Wallace,  4  Pa. 
Superior  Ct.  253,  and  this  case  must  be  determined  in  harmony 
with  those  cases. 

We  are  not  dealing  with  the  rule  which  protects  legislators 
in  words  spoken  in  the  heat  of  debate,  the  judge  in  his  utter- 
ances from  the  bench,  the  advocate  in  his  address  .to  the  jury, 
or  the  witness  on  the  witness  stand.  That  rule  does  not  apply 
to  the  proprietor  of  a  newspaper  in  publications  made  by  liim 
in  pursuance  of  a  duty  he  owes  to  society.  His  privilege  is  a 
qualified  one  to  be  declared  by  the  judge  under  plain  undisputed 
facts  and  circumstances  privileged  or  not  privileged.  A  quali- 
fied privileged  communication,  such  as  we  are  considering,  is 
defined  to  be  "  one  made  upon  a  proper  occasion  from  a  proper 
motive  and  based  upon  reasonable  or  proper  cause  and  made  in 
a  proper  manner." 

The  answer  to  the  defendants'  fourth  point  discloses  the  rea- 
son of  the  learned  trial  judge  for  withdrawing  the  case  from 
the  jury  on  every  question  except  as  hereinbefore  stated.  The 
point  and  answer  were  as  follows :  "  If  the  jury  believe  that 
the  publication  complained  of  was  made  on  a  proper  occasion, 
in  a  proper  manner  and  from  a  proper  motive,  and  the  defend- 
ants had  reasonable  or  proper  cause  to  believe  them  to  be  true, 
plaintiff  cannot  recover  and  the  verdict  must  be  for  the  defend- 
ants." The  court  answered,  "This  is  a  correct  statement  of  a 
principle  of  law,  gentlemen,  but  in  this  case  there  does  not  seem 
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to  have  been  any  effort  made  upon  the  part  of  the  defendants 
to  ascertain  whether  the  statements  made  were  true  or  false 
before  making  the  publication,  and  the  principle  here  laid 
down  is  not  applicable  in  this  case."  This  answer  practi- 
cally says,  you  cannot  find  the  facts  as  stated  in  the  point  for 
the  reason  that  the  effort  made  on  the  part  of  the  defendants 
to  ascertain  whether  the  statements  were  true  or  false  were 
inadequate  and  insufficient.  Under  tlie  undisputed  testimony 
we  think  the  answer  was  correct. 

What  was  the  article  and  what  means  were  used  to  ascertain 
the  truth  of  the  alleged  facts  upon  which  it  was  based  ?  The 
article  published  by  the  defendants,  so  far  as  it  relates  to  the 
plaintiff,  Edward  Ingram,  charged  that  he,  with  twenty-nine 
other  persons,  was  carrying  on  a  business  calling  for  the  scru- 
tiny of  the  police,  that  *'the  persons  named,  whose  correct 
addresses  are  given,  have  paid  the  United  States  government 
a  tax  for  the  privilege  of  selling  all  sorts  of  liquors,  but  are 
not  licensed  by  the  county  judges  to  engage  in  such  sales." 
That  *'  Their  places  are  never  closed  and  the  proprietors  openly 
sell  on  the  Sabbath."  "  Here  are  the  names.  There  are  thirty 
names  following,  of  which  four  are  females."  The  fourteenth 
name  on  the  list  was  that  of  Edward  Ingram,  3717  Butler 
street,  Pittsburg.  This  was  a  grave  charge  against  a  citizen 
which  never  would  have  been  made  had  the  reporter  made 
inquiry  of  the  revenue  officer,  or  visited  Ingram's  place  of 
business  prior  to  the  publication. 

It  appears  that  in  the  published  article  the  list  was  made  up 
from  the  record  of  the  United  States  Internal  Revenue  Office, 
which  was  admitted  on  the  trial  to  be  a  public  Record  of  that 
office.  From  the  evidence  it  appears  that  a  book  is  kept  by  the 
collector  of  internal  revenue  containing  the  names  of  the  spe-  * 
cial  taxpayers  and  all  those  that  registered  as  manufacturers  of 
cigars  and  tobacco,  etc.,  that  on  said  list,  first,  appears  the  name 
of  the  taxpayer  or  dealer ;  second,  the  character  of  the  business 
the  person  is  engaged  in ;  third,  his  place  of  residence ;  fourth, 
the  amount  of  tax  he  pays,  if  any.  The  retail  liquor  dealers 
are  numbered  as  a  class  and  the  dealers  in  cigars  and  tobacco  as 
a  class.  The  number  of  the  former  far  exceeds  that  of  the  lat- 
ter. It  further  appears  that  the  letters  R.  L.  D.,  opposite  the 
person's  name  in  the  column  designating  the  business,  indicates 


Digitized  by  VjOOQIC 


558  INGRAM  v.  REED. 

Opinion  of  the  Court.  [6  Pa.  Saperior  Ct 

retail  liquor  dealer,  and  the  letters  M.  C.  indicate  manufac- 
turer of  cigars.  Opposite  the  name  of  Edward  Ingram  in  the 
column  designatuig  his  business  were  ditto  marks,  and  above, 
opposite  another  name,  appeared  in  the  same  column  R.  L.  D. 
But  it  appears  that  opposite  the  plaintiffs  name  there  was  noth- 
ing to  indicate  that  he  had  paid  a  special  tax,  and  the  smallness 
of  his  number  would  indicate  that  he  was  not  a  retail  liquor 
dealer.  The  ditto  marks  indicating  his  business  were  entered 
on  the  record  by  mistake,  and  after  the  publication  complained 
of  were  changed  to  M.  C.  in  the  revenue  office.  A  careful  in- 
vestigation of  the  record  before  it  was  thus  changed  and  inquiry 
of  the  revenue  officers  would  have  disclosed  the  true  character 
of  Mr.  Ingram's  business. 

It  appears  from  the  testimony  of  Mr.  Reed,  one  of  the  pro- 
prietors of  the  Commercial  Gazette,  that  a  person  was  sent  from 
the  office  of  the  newspaper  to  the  office  of  the  collector  of  in- 
ternal revenue  to  look  at  the  record.  As  a  result  of  his  inves- 
tigation, in  the  next  issue  of  the  newspaper  the  plaintiff,  with 
others,  was  published  as  a  person  paying  tax  to  the  United 
States  as  a  retail  liquor  dealer  who  had  no  license  from  tlie 
commonwealth  to  engage  in  such  business,  and  by  fair  implica- 
tion from  the  language  of  the  article  was  keeping  open  house 
on  Sunday.  It  is  stated  in  that  part  of  the  charge  of  the  court 
made  the  subject  of  the  second  and  third  specifications  of  error 
that  the  inspection  of  the  record  was  inadequate,  in  other  words 
that  the  means  were  at  hand  for  ascertaining  the  exact  truth, 
but,  without  availing  themselves  thereof,  the  defendants  pub- 
lished the  article,  and  the  judge  adds :  "  Even  if  it  had  not  been 
disclosed  by  the  book  itself  that  he  was  not  engaged  in  this 
business,  it  would  have  been  their  duty  to  make  some  effort,  at 
least,  to  ascertain  the  truth  of  the  charge  that  they  were  mak- 
ing, viz.,  that  he  was  engaged  in  this  illegal  business  before 
making  the  publication.  In  other  words,  they  took  the  chaiices 
of  the  publication,  if  they  did  publish,  without  making  any  in- 
vestigation to  ascertain  whether  or  not  it  was  true."  We  do 
not  think  the  trial  judge  erred  in  his  estimate  of  the  effort. 

In  Odgers  on  Libel  and  Slander  at  page  199  it  is  said,  "If 
indeed  there  were  means  at  hand  for  ascertaining  the  truth  of 
the  matter,  of  which  the  defendant  n^Iects  to  avail  himself 
and  chooses  rather  to  remain  in  ignorance  when  he  might  luife 
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obtained  fall  information,  there  will  be  no  pretense  for  any  claim 
of  privilege." 

There  are  undoubtedly  cases  where,  under  certain  circum- 
stances, it  is  the  duty  of  the  judge  to  submit  the  testimony  and 
all  the  circumstances  to  the  jury  in  order  to  ascertain  whether 
the  publication  is  privileged  or  not.  But  where  the  evidence 
is  undisputed  as  in  this  case  "  whether  the  communication  be 
privileged  or  not,  is  a  question  for  the  court,  and  not  for  the 
jury:"  Briggs  v.  Garrett,, 111  Pa.  404.  In  pursuance  of  this 
rule  we  think  the  learned  trial  judge  properly  disposed  of  this 
case  in  his  charge  and  submitted  to  the  jury  the  only  question 
for  their  consideration. 

The  assignments  of  error  are  overruled  and  the  judgment 
affirmed. 


J.  B.  Moore  v.  Margaret  McMorrow,  Appellant. 

Execution— Debtors^Eocemptionr— Laches, 

A  claim  for  the  debtors^  exemption  must  not  be  unnecessarily  delayed 
until  costs  have  been  ineuiTed  which  otherwise  might  have  been  readily 
avoided. 

What  is  reasonable  time  within  which  the  debtor  must  exercise  this 
right  depends  upon  the  circumstances  of  each  particular  case. 

A  claim  is  too  late  under  the  following  circumstances:  A  transcript 
wtis  filed  in  the  common  pleas  and  an  execution  issued  to  November  term« 

1895,  which  was  returned  nulla  bona.  An  alias  execution  was  issued  on 
December  10,  1895,  to  Februarj'  term,  1896,  upon  which  an  inquisition 
was  held  on  March  12.  of  which  defendant  had  personal  notice  on 
March  5.  A  vend.  ex.  issued  April  13,  1896,  after  which  date, — but 
whether  before  or  after  the  land  was  advertised  for  sale  does  not  appear 
— the  defendant  gave  the  sheriff  notice  that  she  claimed  the  benefit  of  the 
$300  exemption  law  and  demanded  an  appraisement. 

Argued  April  27, 1897.  Appeal,  No.  136,  April  Term,  1897, 
by  defendant,  from-order  of  C.  P.  No.  3,  Allegheny  Co.,  Nov.  T., 

1896,  No.  191,  dismissing  exceptions  to  sheriff's  return.  Befoi'e 
Rice,  P.  J.,  Willard,  Wickham,  Beaver,  Reedbr,  Orlady 
and  Smith,  JJ.    Aifirmed.    Beaver,  J.,  dissents. 

Exceptions  to  sheriff's  special  return  to  vend.  ex.  sur  judg- 
ment for  »1 23.63.    Before  Kennedy,  P.  J. 
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The  sheriff,  havmg  made  a  special  return  showing  sale  of 
defendant's  property  on  a  vend.  ex.  for  the  sum  of  $171  and  the 
payment  of  J50.00  in  cash  by  the  purchaser,  which  was  appro- 
priated to  costs  on  the  writ,  and  receipt  on  judgment  of  plain- 
tiff for  the  amount  of  the  balance  of  his  debt,  the  defendant 
filed  the  following  exceptions : 

1.  The  sheriff  erred  in  appropriating  any  part  of  the  proceeds 
of  sale  to  costs  on  above  writ.     [1] 

2.  The  sheriff  erred  in  distributing  any  part  of  the  proceeds 
of  sale  to  plaintiff  on  his  judgment.  No.  191,  November  term, 
1890,  or  any  other  judgment.     [2] 

3.  The  sheriff  erred  in  not  distributing  and  appropriating  the 
entire  proceeds  of  sale  to  the  defendant,  as  claimed  and  de- 
manded by  her  in  her  written  notice  to  him  of  her  claim  of  the 
benefits  of  the  three  hundred  dollar  exemption  law,  which  no- 
tice is  attached  to  the  sheriff's  return  and  was  served  upon  him 
immediately  after  the  above  writ  was  issued  and  before  the 
sale  was  advertised.     [3] 

4.  The  sheriff  further  erred  in  distributing  any  portion  of 
the  proceeds  of  sale  to  plaintiff  on  judgment  No.  191,  Novem- 
ber term,  1890,  there  being  no  such  judgment  on  record  in 
favor  of  plaintiff  against  defendant. 

Other  facts  appear  in  the  opinion  of  the  court. 
The  exceptions  filed  by  the  defendant  were  dismissed  by  the 
court  after  argument  whereupon  defendant  appeals. 

Errors  assigned  were  (1-3)  dismissing  plaintiff's  exceptions, 
reciting  same. 

J.  K.  P,  Duff^  for  appellant. — The  sole  question  in  this  case 
is  whether  the  notice  to  the  sheriff  was  given  in  time.  The  rec- 
oi-d  shows  a  notice  was  given,  but  the  sheriff,  in  clear  neglect 
of  the  duties  of  his  ofiSce,  failed  to  indorse  on  the  notice  Uie 
time  of  its  reception  by  him. 

The  latest  cases  passed  on  by  the  Supreme  Court  in  constru- 
ing the  Act  of  April  9, 1849,  P.  L.  633,  seem  to  indicate  clearly 
that  the  notice  of  the  claim  for  exemption  made  in  this  case  was 
given  in  ample  time :  Hart  v.  Hart,  167  Pa.  13 ;  Williamson  v. 
Krumbhaar,  132  Pa.  455. 

In  Snyder  v.  Schmick,  166  Pa.  429,  it  was  held  that  even 
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after  advertisement  of  the  real  estate  a  claim  for  benefit  of  the 
exemption  was  not  too  late  if  no  delay  of  sale  would  take  place 
or  costs  accrued  that  might  have  been  avoided  by  an  earlier  pre- 
sentation of  the  claim. 

George,  H.  Quaill^  for  appellee. — In  the  present  case  the 
sheriff's  return  shows,  that  defendant  was  notified  on  March  5, 
1896,  that  an  inquisition  was  to  be  held  on  March  12,  1896, 
at  10  o'clock,  A.  M.  This  certainly  was  suflBcient  time  for  de- 
fendant to  make  up  her  mind  whether  or  not  she  intended  to 
claim  her  exemption  ;  not  having  niade  her  claim  in  this  time, 
the  sheriff  made  return  to  his  inquisition,  and  plaintiff  went  to 
the  expense  of  issuing  a  vend.  ex.  and  incurred  costs  thereon. 
After  all  this  the  claim  was  made.  '*  In  order  to  entitle  a  debtor 
to  his  S^SOO  of  exemption  out  of  real*  estate,  he  should  give  no- 
tice of  his  claim  before  inquisition : "  Brant's  Appeal,  20  Pa. 
141 ;  Bowyer's  Appeal,  21  Pa.  210. 

None  of  the  later  decisions  referred  to  by  appellant  ovennile 
these  decisions,  and  they  all  are  cases  where  the  inquisition  was 
waived,  consequently  there  could  have  been  no  claim  before  in- 
quisition. 

Opinion  by  Rice,  P.  J.,  October  18, 1897  : 

In  May,  1895,  judgment  was  entered  against  the  defendant 
before  a  justice  of  the  peace,  upon  which  an  execution  was 
issued,  which  was  returned  "  no  goods."  A  tiunscript  was  filed 
in  the  common  pleas  and  an  execution  issued  to  November  term, 

1895,  which  was  returned  nulla  bona.  An  alias  execution  issued 
on  December  10, 1895,  to  February  term,  1896,  upon  which  an 
inquisition  was  held  on  March  12,  of  which  the  defendant  had 
personal  notice  on  March  5.     A  vend.  ex.  issued  on  April  13, 

1896,  after  which  date, — but  whether  before  or  after  the  land 
was  advertised  for  sale  does  not  appear — the  defendant  gave  the 
sheriff  notice  that  she  claimed  the  benefit  of  the  fiSOO  exemption 
law  and  demanded  an  appraisement.  Notwithstanding  her 
claim,  the  sheriff  sold  the  property  for  $171,  and  made  a  special 
return  under  the  act  of  1846  that  the  purchaser  had  paid  $50  in 
cash,  which  was  appropriated  to  the  costs  of  the  writ,  and  had 
given  a  receipt  upon  his  judgment  for  the  amount  of  the  balance 
of  his  Ud. 
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The  question  raised  in  the  court  below  by  the  exceptions  to 
the  return,  and  in  this  court  by  the  assignments  of  error,  is 
whether  the  defendant  was  entitled  to  have  the  proceeds  of  the 
sale  set  apart  to  her  under  her  exemption  claim. 

The  act  of  1849  instead  of  exempting  certain  specific  property 
from  sale  exempts  such  as  the  debtor  claims  to  have  exempted 
to  the  value  of  $300.  It  gives  to  the  debtor  a  right  to  be  exer- 
cised within  a  reasonable  time.  Failure  to  exercise  the  right 
within  a  reasonable  time  after  notice  of  the  execution  is  deemed 
a  waiver  of  it,  a6d  properly  so.  What  is  a  reasonable  time 
within  which  the  debtor  must  exercise  this  right  depends  upon 
the  circumstances  of  each  particular  case.  No  fixed  and  un- 
varying rule  can  be  laid  down,  that  it  must  be  before  inquisi- 
tion or  before  advertisement  of  the  property  for  sale ;  such  a 
rule  would  be  convenient  because  it  would  be  easy  of  applica- 
tion, but  it  would  have  no  other  merit.  For  there  may  be  a 
waiver  of  inquisition  in  the  warrant  of  attorney  confessing  judg- 
ment, and  in  such  case  there  may  be  an  immediate  advertise- 
ment upon  the  issuance  of  the  writ.  But  where  the  defendant 
has  ample  notice  of  the  inquisition,  and  lies  by  and  allows  the 
property  to  be  condemned,  and  a  return  of  the  writ  to  be  made 
may  not  the  execution  creditor  fairly  and  reasonably  infer  that 
he  does  not  intend  to  assert  his  right  to  the  exemption  ?  Un- 
doubtedly he  may.  And  if,  acting  upon  this  reasonable  sup- 
position, induced  by  the  defendant's  silence,  he  goes  on  and 
makes  further  costs  in  the  collection  of  his  just  debt  it  would 
be  manifestly  unjust  to  say  that  the  negligent  debtor  may  stay 
the  proceedings  and  cast  the  burden  of  the  costs,  thus  incurred, 
whether  heavy  or  light,  upon  the  plaintiff  who  is  in  no  fault.  If 
there  were  any  equitable  method  by  which  the  creditor  could  be 
protected  against  this  loss  and  injury  induced  by  the  debtor's 
laches,  as  for  example  by  tender  and  payment  of  the  costs,  there 
would  be  some  plausibility  in  the  claim  that  there  was  not  an 
absolute  forfeiture  of  the  debtor's  statutory  right  by  his  delay. 
But  unfortunately  for  the  defendant  in  the  present  case  no  such 
method  is  recognized  by  the  decisions ;  and,  even  if,  notwith- 
standing the  construction  which  has  heretofore  been  given  to 
the  act  of  1849  we  were  to  recognize  it  as  at  all  practicable  or 
allowable  under  special  circumstances,  it  could  not  be  recognized 
here  because  the  defendant  did  nothing,  and  offered  to  do  noth* 
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ing,  which  would  protect  the  plaintiff  against  the  loss  he  would 
sustain  if  her  claim  had  been  allowed — a  loss  too  which  would 
have  been  avoided  if  she  had  been  reasonably  diligent  in  exer- 
cising her  right.  Therefore  the  court  below  was  quite  right  in 
holding  that  her  claim  came  too  late,  and  that  the  sheriff  was 
not  bound  to  suspend,  and  would  not  have  been  justified  in  sus- 
pending the  execution  of  his  writ.  The  ruling  is  sustained  by 
a  long  line  of  decisions,  which  it  is  unnecessary  to  cite,  and  is 
not  in  conflict  with  any  of  the  late  decisions  cited  by  the  defend- 
ant's counsel.  In  Williamson  v.  Krumbhaar,  182  Pa.  465,  the 
levy  was  upon  personal  property,  and  the  exemption  was  claimed 
before  a  day  of  sale  had  been  fixed,  advertisements  posted,  or 
other  expense  incurred  in  executing  the  writ.  In  Snyder  v. 
Schmick,  166  Pa.  429,  there  was  a  waiver  of  inquisition  and  the 
exemption  was  claimed  within  ten  days  after  the  wiit  issued. 
In  Hart  v.  Hart,  167  Pa.  18,  the  demand  was  made  a  few 
minutes  after  the  land  was  condemned  and  before  the  writ  was 
returned.  There  was  not  as  here,  a  delay  of  more  than  a  month 
after  the  inquisition  and  until  after  the  plaintiff  had  incurred 
the  costs  of  a  vend.  ex.  None  of  these  cases  disturb  the  well 
settled  rule  that  the  claim  ^^  must  not  be  unnecessarily  delayed 
until  costs  have  been  incurred  which  otherwise  might  have  been 
readily  avoided." 

The  order  is  affirmed  and  appeal  dismissed  at  the  costs  of  the 
appellant. 

Beaveb,  J.,  dissents. 


The  Standard  Plate  Glass  Company  v.  The  Butler  Water 
Company,  Appellant. 

Riparian  rights — Upper  and  lower  owners — Use  of  waters. 

Ownership  of  land  does  not  include  ownership  of  the  water  which  flows 
over  or  past  it.  The  nglit  which  the  owner  has  is  to  the  use  of  it  in  com- 
mon with  the  other  owners  as  an  incident  to  the  land. 

For  many  purposes — for  eicample,  for  domestic  use  and  for  watering 
cattle — the  Hparian  owner  may  divert,  detain  and  even  consume  the  water 
without  regard  to  the  effect  which  such  use  may  have,  in  case  of  deficiency, 
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upon  propiietoi*s  lower  down  the  stream;  but  he  has  not  in  all  respects 
an  equal  right  thus  to  divert,  detain  or  consume  the  water  for  purposes, 
which,  although  the  same  in  kind,  are  in  no  way  connected  with  the  use 
of  the  land. 

Water  and  water  rights— Illegal  diversion— Right  of  action. 

An  illegal  diversion  of  water- by  an  upper  riparian  owner  is  a  continu- 
ing injury  and  is  not  referable  to  the  day  when  firat  commenced,  but  suc- 
cessive actions  may  be  brought  as  long  as  it  is  continued. 

The  purchaser  of  an  estate  upon  a  stream  from  which  others  have 
unreasonably  diverted  the  water  is  entitled  to  recover  if  such  divei-sion  is 
continued. 

Riparian  rights  run  with  land — Eminent  dotnain, 

Kiparian  rights  are  incident  to  the  ownei*ship  of  the  banks  of  the  water- 
course. They  run  with  the  land.  They  may  be  granted  away  or  be 
extinguished  by  condemnation  proceedings  or  by  prescription,  but  cannot 
be  defeated  by  simple  appi-opriation. 

Riparian  rights— Diversion  of  waters— Water  company  and  glass  com- 
pany. 

A  water  company  being  an  upper  riparian  owner,  and  a  glass  company 
a  lower  riparian  owner,  have  the  rights  of  riparian  owners  only  to  the 
stream  on  which  they  abut;  it  follows  that  the  latter  may  maintain  an 
action  to  recover  such  actual  and  special  damages  as  it  sustained  in  conse- 
quence of  the  detention  and  diversion  of  the  water  notwithstanding  its 
predecessor  in  title  had  a  right  of  action  in  which  he  could  have  recovei*ed 
nominal  damages  for  the  infringement  of  his  right  to  the  natural  flow  of 
the  water  during  his  ownership. 

Riparian  owners — Ordinary  and  extraordinary  use  of  water. 

A  riparian  owner  has  the  right  to  the  use  of  the  stream  as  an  incident 
to  the  land  for  ordinaiy  puri>oses,  and  also  for  certain  purposes  which  are 
called  exti-Hoi-dinary,  provided  in  such  extraordinary  use  he  does  not  mate- 
rially diminish  its  quantity  or  impair  its  quality.  The  reasonable  use  by 
a  glass  company  for  manufacturing  purposes  is  an  incident  to  riparian 
ownership  by  the  company  of  which  an  upper  riparian  owner  who  has 
exhausted  the  water,  by  illegal  divei*sion  thereof,  has  no  standing  to 
complain. 

Waters— Illegal  diversion  by  upper  riparian  owner — Measure  of  damages. 
The  measure  of  damages  for  the  illegal  diversion  of  water  by  an  upper 
riparian  owner  is  the  expense  which  the  lower  owner  may  be  put  to  in 
onier  to  supply  water  to  take  the  place  of  the  water  that  would  have 
flowed  to  its  land  if  it  had  not  been  diverted  by  the  defendant  or  upper 
owner. 

Argued  May  13,  1897.  Appeal,  No.  116,  April  Term,  1897, 
by  defendant,  from  judgment  of  C.  P.  Butler  Co.,  Sept  T., 
1895,  No.  13,  on  Verdict  for  plaintiff.    Before  Rick,  P.  J., 
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WiLLABD,  WiCKHAM,  Beaveb,  Rbedeb  and   Orlady,  J  J. 

Affirmed. 

Trespass.  Before  Barker,  P.  J.,  of  the  47th  judicial  dis- 
trict, specially  presiding. 

Trespass  by  the  Standard  Plate  Glass  Company,  a  corpora- 
tion engaged  in  the  business  of  manufacturing  plate  glass 
against  the  Butler  Water  Company,  an  upper  riparian  owner, 
to  recover  damages  alleged  to  have  been  suffered  by  the  plain- 
tiff company  as  a  riparian  owner  by  reason  of  the  diversion  of 
the  waters  of  a  creek  by  the  defendant  company. 

Other  facts  sufficiently  appear  in  the  opinion  of  the  court. 

Verdict  and  judgment  for  plaintiff  for  $900  with  interest  and 
costs  of  suit.     Defendant  appealed. 

ErroTB  assigned  were  (1)  In  instructing  the  jury  in  the  gen- 
eral charge  as  follows :  "  Now,  it  has  been  argued  by  defend- 
ant's counsel  (and  as  to  this  we  shall  more  formally  instruct 
you  in  answering  the  points  submitted  by  counsel),  that  the 
plaintiff  company  had  no  right  to  use  this  water  for  artificial 
purposes  created  by  it,  after  the  defendant  company  had  entered 
on  the  stream  and  commenced  taking  the  water,  and  then  com- 
plain because  the  supply  is  diminished.  If  the  water  company 
was  rightfully  taking  water  from  the  stream  by  virtue  of  its 
rights  of  eminent  domain  it  had  the  right  to  take  all  the  water, 
if  necessary.  If  the  water  company  was  unlawfully  using  the 
water,  or  occupied  the  position  of  an  upper  riparian  owner,  as 
to  it,  the  lower  owner  would  have  the  right  to  use  all  the  water 
for  any  purpose,  and  it  would  not  lie  in  the  mouth  of  the  de- 
fendant to  say  to  the  plaintiff,  *  you  can  use  this  water  for  water- 
ing cattle  or  irrigating  the  ground,  but  you  cannot  create  an 
artificial  use  or  demand  for  the  water.' "  (2)  In  the  answer  to 
the  first  point  of  plaintiff,  said  point  and  answer  being  as  fol- 
lows :  "  In  this  action,  being  an  action  against  a  water  company 
to  recover  injury  to  land  caused  by  diversion  of  water  from  a 
stream,  the  case  is  for  the  jury  where  the  evidence  for  the  plain- 
tiffs tends  to  show  that  the  defendant  diverted  from  its  regular 
channel  a  considerable  quantity  of  water  which  otherwise  would 
have  flowed  through  and  over  the  plaintiff's  land  lying  on  the 
stream  below  the  point  at  which  the  water*  is  diverted  and  in 
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oonaequence  of  which  diversion  the  plaintiff  sustained  injury 
and  this  is  the  law,  althougli  the  defendant  water  company  is 
an  incorporated  company,  organized  for  the  purpose  of  supply- 
ing water  to  the  public  under  the  provisions  of  the  act  of 
April  29,  1874.  Answer:  Affirmed."  (3)  In  the  answer  to 
second  point  of  plaintiff,  said  point  and  answer  being  as  follows : 
"  The  fact  that  such  corporation  is  invested  with  the  right  of 
eminent  domain  will  not  authorize  such  diversion  unless  the 
right  has  been  exercised  according  to  law,  and  by  diverting  the 
water  without  first  paying  or  securing  compensation  to  lower 
riparian  owners,  deprived  of  its  use,  the  corporation  thereby 
becoming  a  trespasser.  Anstver :  Affirmed."  (4)  In  the  an- 
swer to  tiie  fourth  point  of  plaintiff,  said  point  and  answer  being 
as  follows :  "  In  this  case  there  is  no  evidence  that  the  defend- 
ant had  been  diverting  the  water  for  such  period,  and  it  there- 
fore had  not  acquired  such  right,  and  such  diversion  of  the 
water  by  the  defendant  company  as  has  been  shown  in  this  case 
by  the  proofs  on  the  part  of  the  plaintiff  was  a  trespass,  for 
which  defendant  company  is  liable  to  plaintiff.  Answer  .•  Af- 
firmed." (5)  In  the  answer  to  the  fifth  point  of  plaintiff,  sai4 
point  and  answer  being  as  follows :  "  The  plaintiff  is  entitied 
to  recover  special  damages  from  the  defendant  in  this  case,  as 
it  has  proven  that  it  had,  upon  its  land  during  the  period  cov- 
ered by  this  action,  a  glass  plant  for  the  manufacture  of  plate 
glass,  in  which  it  rightfully  used  a  large  amount  of  water  and 
of  which  use  it  was  deprived  by  the  action  of  the  defendant 
company  in  diverting  the  water  of  Connoquenessing  creek. 
Anawer :  Affirmed."  (6)  In  answer  to  the  seventh  point  of 
plaintiff,  said  point  and  answer  being  as  follows  :  "  It  having 
been  shown  by  the  undisputed  testimony  in  this  case  that  the 
plaintiff  company  is  tlie  owner  of  a  tract  of  land  on  the  banks 
of  the  Connoquenessing  creek  on  which  it  has  constructed  and 
since  the  year  1887  has  been  operating  a  plant  for  the  manu- 
facture of  plate  glass :  that  tlie  defendant  company  is  the  owner 
of  a  tract  of  land  on  the  banks  of  said  creek  about  a  mile  above 
the  land  and  glass  plant  of  plaintiff  company,  on  which  it  has 
constructed  a  waterworks  for  the  purpose  of  supplying  water 
to  the  inhabitants  of  the  town  of  Butler ;  that  at  the  time  of 
bringing  this  suit  and  for  several  years  prior  thereto  the  defend- 
ant company  was  and  had  been  diverting  large  quantities  of  the 
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water  of  said  creek  from  its  natural  channel,  at  the  point  where 
its  works  are  located,  by  pumping  the  same  out  of  said  creek 
into  its  reservoir  and  from  thence  distributing  it  through  its 
pipes  to  the  inhabitants  of  the  borough  of  Butler,  and  that  so 
much  of  said  water  as  is  not  consumed  by  the  inhabitants  of  said 
borough  finds  its  way  through  sewer  pipes  and  conduits  into  said 
creek  about  a  mile  below  the  land  and  plant  of  plaintiff  com- 
pany ;  the  defendant  company  is  thereby  guilty  of  a  trespass  in 
so  divei-ting  the  waters  of  said  stream,  and  the  verdict  must  be 
for  the  plaintiff.  Aruwer :  Affirmed.'*  (7)  In  the  answer  to 
the  eighth  point  of  plaintiff,  said  point  and  answer  being  as 
follows:  "If  by  reason  of  the  diversion  of  the  waters  of  the 
Connoquenessing  ci'eek  by  the  defendant  company  at  the  point 
where  its  waterworks  are  located  the  plaintiff  company  has 
been  deprived  of  the  natural  flow  of  the  waters  of  said  stream 
to  and  by  its  said  land  and  of  the  use  thereof  on  said  land 
for  the  purpose  of  carrying  on  its  business  of  manufacturing 
plate  glass,  the  plaintiff  company  will  be  entitled  to  recover 
as  damages  in  this  case  the  whole  amount  of  the  expenditure 
made  necessary  by  reason  of  such  diversion  of  the  waters  of 
said  creek.  Answer:  Affirmed."  (8)  In  the  answer  to  the 
ninth  point  of  plaintiff,  said  point  and  answer  being  as  follows : 
"  Under  all  the  evidence  in  the  case  the  verdict  must  be  for  the 
plaintiff.  AnBwer:  Affirmed."  (9)  In  the  answer  to  tenth 
point  of  plaintiff,  said  point  and  answer  being  as  follows :  "The 
righto  of  the  plaintiff  in  the  waters  of  Connoquenessing  creek, 
as  riparian  owner,  is  to  have  the  free  and  natural  flow  of  all  the 
waters  of  said  creek  to  ite  lands,  subject  only  to  such  diminu- 
tion of  the  same  as  the  defendant  may  lawfully  make  as  an 
upper  riparian  owner,  and  the  plaintiff's  right  to  use  said  water 
on  ite  land  is  limited  only  by  the  righte  of  ite  lower  riparian 
owners.  Answer :  Affirmed."  (10)  In  the  answer  to  the  sec- 
ond point  of  defendant,  said  point  and  answer  being  as  follows : 
"  A  party  who  has  the  right  of  eminent  domain  and  who  enters 
under  claim  of  such  right,  although  without  qualifying  iteelf 
by  filing  bond,  is  not  a  trespasser,  if  the  act  be  done  with  the 
consent  expressed  or  tacit  of  the  other  party.  Amwer :  This 
point  is  affirmed,  and  that  brings  us  to  another  question :  You 
will  observe  that  the  point  we  affinn  is  based  on^the  consent, 
either  expressed  or  implied,  by  the  person  who  might  object 
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It  is  contended  here  that  the  plaintiff  corporation  is  estopped 
from  recovering  in  this  suit  from  the  fact  that  no  objection  or 
complaint  was  made  by  its  predecessor  in  title  at  the  time  the 
defendant  company  went  upon  this  stream.  You  will  observe 
that  the  provision  of  the  constitution  is  that  water  shall  not  be 
taken  witliout  compensation  first  paid  or  secured,  and  we  take 
it  that  it  is  not  necessary  for  a  person  whose  property  is  taken 
to  go  and  make  a  demand ;  the  other  party  is  the  acting  party, 
and  yet  it  is  good  law,  as  expressed  in  this  point,  tiiat  where  a 
railroad  company  goes  on  ft  man's  land,  in  his  presence,  where 
he  can  see  it  all  the  time,  and  occupies  it,  and  he,  for  a  very 
considerable  period  at  least,  is  silent,  to  that  extent  his  silence 
may  be  construed  as  consent ;  he  could  not  bring  an  action  of 
trespass,  and  therefore  if  there  is  that  in  this  case  that  warrants 
you  in  saying  that  Mr.  Boyd's  conduct  was  such  as  to  be  con- 
strued as  a  consent  that  they  should  take  the  water  from  the 
stream,  then,  of  course,  he  could  not  recover  in  an  action  of 
trespass,  nor  could  his  successor  in  the  title.  Subject  to  that 
qualification,  the  second  point  of  the  defendant's  counsel  has 
been  aflBrmed  by  us."  (11)  In  the  answer  to  the  third  point  of 
defendant,  said  point  and  answer  being  as  follows :  "  Only  the 
party  injured  at  the  time  of  entry — not  a  subsequent  owner — 
can  complain  or  maintain  an  action  in  any  form  for  such  injury* 
as  said  in  the  Supreme  Court  in  Davis  v.  The  Railroad  Co., 
114  Pa.  308: — 'He  can  have  but  one  action,  the  damages  can- 
not be  severed,  security  for  one  is  security  for  all.  The  loca- 
tion of  a  railroad  is  an  appropriation,  and  vests  a  right  to  the 
damages  and  the  owner  of  the  land  at  the  time  of  actual  loca- 
tion is  the  party  entitled  to  the  damages.'  Answer  :  Refused." 
(12)  In  the  answer  to  the  fifth  point  of  defendant,  said  point 
and  answer  being  as  follows :  "  The  entry  and  appropriation  of 
the  water  in  1878  was  complete  then  and  the  owner  became 
then  entitled  to  his  damages.  His  right  of  action  accrued  at 
that  time.  This  being  more  than  six  years  before  suit  was 
brought  the  right  of  action  was  barred  by  the  statute.  An9wer : 
Refused."  (13)  In  the  answer  to  the  sixth  point  of  the  de- 
fendant, said  point  and  answer  being  as  follows :  '^  At  the  time 
of  the  appropriation  of  the  creek  by  the  defendant  company  the 
land  of  the  plaintiff  company  bordering  upon  the  stream  being 
used  only  for  tlie  ordinary  purposes  to  which  land  is  put,  and 
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there  being  no  manufacturing  plant  upon  it  such  as  is  now  main- 
tained thereon,  there  having  been  no  claim  for  damages  made 
for  many  years  by  the  plaintiff  company  or  those  under  whom 
they  claim,  no  demand  for  a  bond  having  been  made,  and  no 
notice  having  been  given  that  the  plaintifiE  company  required 
more  water,  there  can  be. no  recovery  of  special  damages  in  this 
case  for  injuries  to  the  manufacturing  plant  of  the  plaintifiE 
company,  unless  the  jury  find  that  the  defendant  company 
unreasonably  used  the  water.  Answer:  Refused."  (14)  In 
the  answer  to  the  seventh  point  of  the  defendant,  said  point  and 
answer  being  as  follows:  "The  defendant  company  having 
entered  upon  and  appropriated  the  Connoquenessing  creek  above 
Bonnie  brook,  or  as  much  thereof  as  was  necessary  for  the  pub- 
lic use,  prior  to  the  erection  of  plaintiff  company's  plant,  if  the 
jury  find  that  imuiediately  before  the  erection  of  the  plant  the 
plaintiff  company,  or  those  from  whom  they  acquired  the  prop- 
erty, purchased  the  twelve  acre  tract  running  to  the  creek,  and 
other  properties  not  bordering  on  the  creek,  from  different  own- 
ers, and  that  the  several  properties  were  distinct,  and  that  plain- 
tiff company's  plant  was  erected  upon  these  several  properties, 
the  plaintiff  company  can  recover  as  riparian  owner  only  for 
damages  done  to  the  twelve  acres,  and  if  the  jury  further  find 
that  the  glass  company  plant  was  so  erected  upon  these  prop- 
erties after  the  appropriation  of  the  stream  by  the  defendant 
company  as  to  render  it  impossible  to  manufacture  their  prod- 
uct, or  any  part  of  it  requiring  water,  on  the  twelve  acres  alone, 
there  can  be  no  special  damages  recovered  in  this  action  for 
injuries  to  the  glass  works  of  the  plaintiff  company.  Answer  : 
Refused,  in  view  of  the  facts  of  the  case  as  to  circumstances  of 
severance  of  the  Boyd  farm,  purchased  by  defendants,  and  the 
character  of  their  works,  and  tlie  use  made  of  the  land  for 
their  purposes."  (15)  In  the  answer  to  the  eighth  point  of 
defendant,  said  point  and  answer  being  as  follows :  "  The  de- 
fendant company  having  entered  upon  and  appropriated  the 
creek  above  Bonnie  bix)ok,  or  as  much  as  was  necessaiy  for  the 
public  use,  in  1878,  and  at  a  time  prior  to  the  use  of  the  land 
now  owned  by  the  plaintiff  company  for  manufacturing  pur- 
poses, if  the  jury  find  that  the  plaintiff  company  erected  their 
plant  with  notice  of  the  prior  appropriation  of  the  stream  for 
public  purposes,  they  are  not  entitled  to  recover  special  dam- 
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ages  in  this  action  unless  the  jury  also  find  that  the  defendant 
company  has,  within  six  years,  made  an  unreasonable  use  of 
the  water  and  unnecessarily  diverted  it.  Answer:  Refused. 
Plaintiff  company  was  entitled  to  the  use  of  all  the  water  com- 
ing down  the  stream;  the  defendant  had  no  right  to  divert  any 
of  it  to  its  prejudice,  and,  therefore,  the  question  of  an  unrea- 
sonable use  by  diversion  is  not  an  element  in  this  case.  If  the 
defendant  company  had  the  right  under  its  charter  to  take  any 
water  it  had  the  right  to  take  it  all,  and  this  being  an  action  of 
tort  the  question  of  reasonable  use,  as  we  have  said,  is  not  an 
element."  (16)  In  the  answer  to  the  ninth  point  of  defendant, 
said  point  and  answer  being  as  follows :  '•  PJaintiff  company  as 
riparian  owner  is  only  entitled  to  recover  for  the  water  taken 
from  the  creek  above  Bonnie  brook  the  yearly  difference  for  six 
years  before  the  bringing  of  this  suit  between  the  value  of  their 
property  on  the  stream  as  it  was  before  the  waters  were  taken 
by  defendant  company  and  as  it  was  after  such  taking  as  af- 
fected by  the  appropriation.  As  the  values  before  and  after 
the  appropriation  have  not  been  shown,  the  plaintiff  company 
can  only  recover  nominal  damages  in  this  action  for  such  appro- 
priation.    Answer:  Refused." 

T.  C.  Campbell  and  John  M.  Thompson,,  with  them  W.  D.  Bran- 
don,, for  appellant — One  cannot  maintain  trespass  for  acts  he 
has  not  only  permitted,  but  encouraged  and  approved.  The 
service  had  attached,  the  easement  had  been  created,  the  entry, 
appropriation  and  use  made  long  before  the  inception  of  plain- 
tiff's title.  No  difference  whether  this  service  had  been  fixed 
by  the  act  of  the  owner,  or  by  another,  its  legal  effect  was  pre- 
cisely the  same :  Goddard  on  Easements,  119 ;  Overdeer  v.  Up- 
degraff,  69  Pa.  110 ;  Zell  v.  The  Society,  119  Pa.  890 ;  Pieree 
v.  Cleland,  133  Pa.  189;  Geible  v.  Smith,  146  Pa.  276. 

The  plaintiff,  therefore,  bought  subject  to  the  easement  then 
notorious,  and  at  a  price  regulated  by  the  depreciation  caused 
by  the  servitude.  The  entry  and  appropriation  gave  title  from 
that  instant,  the  compensation  to  be  ascertained  according  to 
the  statute  and  paidjx)  the  then  owner,  Boyd :  Beale  v.  R.  R.,  86 
Pa.  509;  McFadden  v.  Johnson,  72  Pa.  335;  Warrell  v.  Rail- 
road, 130  Pa.  600 ;  Lawrence's  Appeal,  78  Pa.  365 ;  Davis  v. 
RaUroad,  114  Pa.  308. 
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We  repeat  that  tlie  assessment  of  damages,  which  alone  re- 
mained to  perfect  title  to  the  easement,  did  not  defeat  nor  affect 
the  plaintiff's  rights :  Oliver  v.  Railway  Co.,  131  Pa.  408 ;  Davis 
V.  Railroad  Co.,  114  Pa.  308. 

The  entry  and  appropriation  is  the  sole  question :  Davis  v. 
Railroad,  114  Pa.  308 ;  Neal  v.  Railroad,  2  Grant,  137 ;  Law- 
rence's Appeal,  78  Pa.  365. 

The  title  of  the  water  company  vested  in  it  at  least  provision- 
ally upon  its  entry  in  1878.  The  damages  caused  by  such  entry 
as  well  as  all  damages  which  ensue  by  its  subsequent  construc- 
tion and  use  vested  eo  instanti  in  the  owner,  Mr.  Boyd.  His 
right  thereto  was  vested,  personal  and  complete.  Waiving  the 
trespass  did  not  waive  his  right  to  collect  damages,  under  the 
statutory  direction,  and  in  this  proceeding  he  would  be  entitled 
to  all  damages,  past,  present  and  future,  which  such  entry,  ap- 
propriation and  use  of  his  property  would  necessarily  cause ; 
all  the  damages  which  must  naturally  result.  While  his  right 
to  compensation  was  thus  finally  affirmed  and  fixed,  his  land 
would  be  thereby  fixed  and  burdened  with  the  easement,  and 
his  conveyance  made  subsequently,  would  be,  of  course,  subject 
to  the  easement  for  which  he  was  entitled  to  compensation : 
Wadhams  v.  Railroad  Co.,  42  Pa.  303 ;  Neal  v.  Raikoad  Co.,  2 
Grant,  137 ;  Heise  v.  Railroad  Co.,  62  Pa.  67 ;  Harrington  v. 
Commissioners,  39  Mass.  263 ;  Railroad  Co.  v.  Ward,  9  Ind. 
123 ;  Williamsport  v.  Railroad  Co.,  141  Pa.  407 ;  Johnston  v. 
Gallery,  173  Pa.  129. 

Location,  appropriation,  or  taking  under  the  right  of  eminent 
domain,  no  matter  how  if  actual,  fixes  the  corporation  absolutely 
for  all  damages  to  which  the  landowner  is,  or  may  become  en- 
titled to,  by  the  subsequent  acts  of  the  corporation,  and  as  to 
third  parties,  the  title  which  is  thus  acquired,  is  absolute  and 
complete ;  nothing  remains  to  be  done  except  to  pay,  and  as  to 
that  none  but  the  owner  has  any  interest.  A  conveyance  sub- 
sequent is  subject  to  the  easement  thus  acquired,  and  a  pur- 
chaser cannot  claim  damages :  Williamsport  Co.  v.  R.  R.,  141 
Pa.  407. 

Although  a  recovery  was  permitted  in  the  case  of  Oliver  v. 
Railway  Co.,  131  Pa.  408,  by  one  who  purchased — or  stood  in 
the  position  of  one  who  purchased — after  the  entry  of  the  rail- 
way company,  yet  that  case,  taken  in  connection  with  the  cases 
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of  R.  R.  Co.  V.  Warrell,  122  Pa.  618,  and  WarreU  v.  R.  R-,  130 
Pa.  600,  is  no  authority  for  the  position  that  the  subsequent 
purchaser  is  entitled  to  sue  for  and  recover  damages. 

The  measure  of  damages,  whether  recovered  by  action  of 
trespass  or  by  the  usual  proceeding  before  viewers,  for  land  or 
other  property  taken  by  right  of  eminent  domain,  is  well  set- 
tled: Railroad  Co.  v.  Eby,  107  Pa.  166 ;  Miller  v.  Water  Co., 
148  Pa.  429;  Oliver  v.  RaUroad  Co.,  131  Pa.  408. 

The  right  of  a  riparian  owner  to  the  water  flowing  through 
his  land  for  manufacturing  purposes  is  qualified ;  his  right  for 
domestic  purposes  is  absolute :  Clark  v.  R.  R.,  145  Pa.  438 ; 
R.  R.  V.  Miller,  112  Pa.  34 ;  Wheatley  v.  Chrisman,  24  Pa.  298. 

The  rights  of  the  public — as  of  a  city  on  the  banks  of  a  navi- 
gable stream — in  the  public  waters  are,  for  domestic  purposes, 
superior  to  the  rights  of  the  public  for  purposes  of  navigation ; 
but  the  navigable  rights  are  superior  to  the  manufacturing 
rights :  Phila.  v.  Collins,  68  Pa.  106 :  PhUa.  v.  Gilmartin,  71 
Pa.  140;  Gallagher  v.  PhUa.,  4  Pa.  Superior  Ct.  60. 

The  rivers  of  the  state  are  becoming  crowded  with  establish- 
ments requiring  water  for  artificial  purposes.  Above  them 
towns  and  cities  for  many  years  have  been  drawing  from  the 
streams  without  thought  of  owners  below,  that  their  rights  have 
been  infringed.  Do  the  new  uses  of  the  lands  below  raise 
claims  for  damages  which  did  not  exist  before  ? 

A  proper  assessment  for  damages  in  this  case  would  be  to 
find  the  damage  done  to  the  land  by  the  appropriation,  by  find- 
ing the  differences  in  value  before  and  after  the  entry  and  allow 
interest  on  that  sum  for  the  time  covered  by  the  trespass ;  this 
under  the  ruling  in  Penna.  R.  Co.'s  App.,  125  Pa.  189. 

No  part  of  the  property  of  the  plaintiff  company  adjoined  the 
stream  except  the  twelve  acres,  and  as  to  that  alone  the  plaintiff 
was  a  riparian  owner  when  defendant  company  appropriated 
tlie  stream.  To  this  twelve  acres  other  separate  property  can- 
not be  attached  and  then  damages  recovered  for  the  whole : 
Lawrence  v.  Phila.,  164  Pa.  20 ;  Penna.  Co.  v.  R.  R.,  151  Pa. 
334. 

If  the  jury  found  that  the  glass  works  could  not  be  carried 
on  upon  the  twelve  acres  alone,  and  the  plaintiff  company  had 
no  use  for  water  upon  the  twelve  acres  detached  from  their 
other  land,  the  verdict  should  have  been  merely  for  nominal 
damages. 
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J.  M.  Galhreath  and  Clarence  Walker^  for  appellee. — The 
water  company,  in  its  relation  to  the  glass  company,  is  simply 
an  upper  riparian  owner.  This  relation  can  only  be  changed, 
as  to  any  lower  riparian  owner  by  proper  condemnation  proceed- 
ings, involving  compensation  first  made  or  secured,  as  required 
by  constitutional  and  statutory  provision.  A  water  company 
in  the  case  just  cited,  and  cases  like  it,  is  a  trespasser  in  its  di- 
version of  the  waters  of  the  stream. 

The  same  principle  is  clearly  enunciated  in  the  case  of  Water 
Company  v.  Yoder,  112  Pa.  136,  and  Hogg  v.  Water  Company, 
168  Pa.  456. 

The  rule  as  to  the  measure  of  damages  in  the  present  case  is 
veiy  clearly  indicated  in  the  case  of  Hogg  v.  The  Connellsville 
Water  Co.,  168  Pa.  456. 

The  question  of  the  extent  to  which  the  plaintiff  is  entitled 
to  use  the  waters  of  the  Connoquenessing  creek  for  its  own 
manufacturing  purposes  is  one  which  in  no  way  concerns  the 
defendant.  So  far  as  the  water  company  is  concerned,  being, 
as  has  been  shown,  in  its  relation  to  the  glass  company,  simply 
an  upper  riparian  owner,  its  rights  are  to  use  the  waters  of  the 
stream,  and,  with  only  such  diminution  as  is  incidental  to  the 
exercise  of  its  strictly  riparian  rights,  pass  along  the  whole 
volume  of  water  to  the  next  lower  ripariiin  owner.  What  use 
may  be  made  of  the  water  or  to  what  extent  used  by  such  lower 
liparian  owner  is  a  mattei*  which  concerns  only  himself  and 
tliose  who  have  riparian  rights  further  down  the  stream.  Upper 
riparian  owners  cannot  complain  if  he  consumes  it  all. 

Opinion  bv  Rice,  P.  J.,  October  18, 1897  : 

This  is  an  appeal  from  a  judgment  in  favor  of  the  plaintiff, 
in  an  action  of  trespass  brouglit  to  recover  damages  for  the 
injury  to  it,  as  a  lower  riparian  owner,  by  the  diversion  of  the 
waters  of  Connoquenessing  creek  by  the  defendant  company, 
in  the  years  1894  and  1895. 

The  defendant  company  was  incorporated  in  1877,  under  the 
provisions  of  the  general  corporation  law  of  1874,  for  the  pur- 
pose of  supplying  the  borough  of  Butler  with  water.  In  the 
following  year  the  company  built  a  dam  across  Connoquenessing 
creek,  from  which  water  is  pumped  to  a  reservoir,  and  thence 
conducted  by  pipes  to  the  inhabitants  of  the  borough.    It  does 


Digitized  by  VjOOQIC 


574  GLASS  CO.  v.  WATER  CO. 

Opinion  of  the  Court.  [5  Pa.  Superior  Ct. 

not  distinctly  appear  in  the  testimony  how  much  land  the  de- 
fendant company  owns  or  by  what  title  it  is  held.  We  assume, 
however,  that  it  owns  the  land  where  its  dam  was  built,  and 
also  the  land  occupied  by  its  pumping  station  and  reservoir. 
There  is  no  presumption  that  it  owns  any  other  land.  Nor  is 
there  any  evidence  that  it  ever  acquired  or  attempted  to  acquire 
the  right  to  divert  the  water  of  the  creek  by  condemnation  pro- 
ceedings or  by  grant.  But  it  is  fairly  to  be  inferred  that  Boyd, 
the  then  owner  of  the  land  now  owned  and  occupied  by  the 
plaintiff,  knew  of  the  erection  of  the  dam,  and,  so  far  as  appears 
in  the  testimony,  he  did  not  protest  against  the  same.  Neither 
does  it  appear  he  consented. 

The  plaintiff  company  was  chartered  in  1887,  for  the  pui-pose 
of  manufacturing,  selling  and  dealing  in  glass,  and  in  the  same 
year  purchased  of  one  owner  a  lot  of  twelve  acres  on  Conno- 
quenessing  creek  about  a  mile  below  the  dam  of  the  water  com- 
pany, and  of  another  owner  other  lots  contiguous  to  the  twelve 
acre  lot. 

Upon  the  land  thus  purchased — partly  on  the  twelve  acre 
lot  and  partly  on  the  other  lots — the  company,  at  very  great 
expense,  erected  large  plate  glass  works.  It  also  leased  an 
adjoining  piece  of  ground  upon  the  creek,  upon  which  it  erected 
pumps  and  tanks  for  the  purpose  of  supplying  its  works  with 
water  pumped  from  the  creek. 

All  of  the  lots  purchased  by  the  plaintiff  company  were  at 
one  time  parts  of  the  farm  of  William  S.  Boyd.  In  1872  or 
1878,  Boyd  laid  off  his  farm  into  town  lots  and,  as  thus  plotted, 
the  twelve  acre  piece  alone  bordered  on  the  stream. 

The  plaintiff  company  required  and  used  a  large  amount  of 
water  in  washing,  polishing  and  grinding  glass,  and  to  make 
steam  to  run  the  machinery  of  its  works.  According  to  the 
testimony  it  returned  to  the  stream  all  but  about  one  tenth  of 
the  water  thus  taken  and  used.  For  several  years  it  obtained 
from  the  creek  a  sufficient  supply  for  its  purposes,  but  in  the 
drought  in  the  summer  of  1894,  it  became  necessary  for  the 
water  company  to  take  all  of  the  water  of  the  creek  in  order  to 
supply  its  customers.  As  a  consequence,  the  plaintiff  company 
was  deprived  of  the  natural  flow  of  the  water  of  the  stream  to 
and  by  its  land,  and  was  compelled  to  open  up  the  pools  between 
its  land  and  the  defendant's  dam,  and  also  to  obtain  water  else- 
where to  operate  its  works. 
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This,  in  a  general  way,  is  a  sufficient  statement  of  the  facts 
necessary  to  an  understanding  of  the  legal  questions  raised  by 
the  assignments  of  error.  For  the  purposes  of  this  discussion 
we  need  not  refer  to  the  evidence  concerning  the  diversion  of 
the  water  of  Bonniebrook  creek. 

In  his  general  charge  as  well  as  in  his  answers  to  the  plain- 
tiff's points,  the  learned  judge  instructed  the  jury,  that  the 
measure  of  damages  was  the  expense  that  the  plaintiff  was  nec- 
essarily put  to,  during  the  years  in  question,  in  order  to  supply 
water  to  take  the  place  of  the  water  that  would  have  flowed  to 
its  land  if  it  had  not  been  diverted  by  the  defendant. 

The  defendant's  counsel  contend  for  three  propositions,  which 
we  shall  consider  in  the  following  order : 

First.  After  the  entry  upon  the  stream,  by  the  defendant 
company,  the  plaintiff  company  could  not  attach  property  not 
entitled  to  riparian  rights  to  other  property  entitled  to  riparian 
rights,  and  then  claim  damages  for  injury  done  to  the  property 
as  a  whole,  but  should  be  confined  to  the  injury  done  to  the 
property  entitled  to  riparian  rights  when  it  was  purchased. 

Second.  The  right  of  action  for  the  diversion  of  the  stream 
was  in  Boyd,  the  owner  of  the  land  bordering  on  the  stream  at 
the  time  of  entry  thereon  of  the  defendant  company,  and  hence 
the  plaintiff  was  not  entitled  to  recover. 

Third.  If  the  plaintiff  company  had  a  right  of  action  against 
the  defendant  company  the  damages  recoverable  were  limited 
to  the  injury  done  to  the  land  as  it  was  at  the  time  of  the  entry 
on  the  stream  by  the  defendant  company,  and  the  plaintiff  com- 
pany had  no  right  after  that  entry,  and  with  notice  of  it,  to 
devote  the  land  to  a  new  use  requiring  a  large  amount  of  water 
for  artificial  purposes,  and  then  charge  the  defendant  company 
for  loss  arising  from  the  want  of  water  for  such  extraordinary 
use,  unless  the  defendant  company  took  more  water  than  was 
reasonably  necessary  to  supply  the  town. 

I.  It  is  to  be  observed  that  the  cause  of  action  is  the  injury 
suffered  by  the  plaintiff  in  consequence  of  the  diversion  of  the 
water  of  the  stream  in  the  years  1894  and  1895.  Assuming 
that  the  plaintiff  had  a  right  of  action  therefor,  the  question 
whether  the  whole  property  occupied  by  its  works  was  riparian 
is  to  be  determined  by  its  condition  at  the  time  of  the  unlawful 
diversion  of  the  water  complained  of,  and  not  by  the  condition, 
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at  some  former  time,  of  the  title  to  the  several  contiguotis  lots 
comprised  in  the  property.  At  the  time  of  the  alleged  injury 
it  was  one  undivided  property,  both  in  title  and  in  use,  and  we 
see  no  reason  to  doubt  that  riparian  rights  followed  and  were 
connected  with  such  undivided  ownership  and  use  as  fully  and 
effectually  as  before  the  farm  was  plotted  into  lots.  If  the 
back  lots  lost  their  riparian  rights  when  they  were  severed  in 
title,  such  rights  re-attached  when  the  lots  again  became  reunited 
in  title,  possession  and  use  with  the  contiguous  lots  fronting  on 
the  stream,  and  thereafter  so  far  as  riparian  rights  were  con- 
cerned, the  property  was  to  be  treated  as  a  unit.  See  Potts  r. 
R.  R.  Co.,  119  Pa.  285 ;  Chester  v.  Ejt^,  181  Pa.  642. 

II.  It  is  not,  and  could  not  be  successfully  claimed  that  the  de- 
fendant company  had  a  right,  as  an  upper  riparian  owner  merely, 
to  divert  the  water  to  the  extent  that  it  did,  even  for  the  pur- 
pose of  supplying  the  inhabitants  of  Butler  with  water  for 
domestic  use.  Ownership  of  the  land  does  not  include  owner- 
ship of  the  water  which  flows  over  or  past  it.  The  right  which 
the  owner  has  is  to  the  use  of  it  in  common  with  the  other 
ownera  as  an  incident  to  the  land.  For  many  purposes  con- 
nected with  the  enjoyment  of  the  land  to  which  the  right  is  in- 
cident (for  example,  for  domestic  use  and  for  watering  cattle) 
the  riparian  owner  may  divert,  detain  and  even  consume  the 
water  without  regard  to  the  effect  which  such  use  may  have, 
in  case  of  deficiency,  upon  proprietors  lower  down  the  stream. 
But  he  has  not  in  all  respects  an  equal  right  thus  to  divert, 
detain  or  consume  the  water  for  purposes,  which,  although  the 
same  in  kind,  are  in  no  way  connected  with  the  use  of  the  land. 
In  Haupt's  Appeal,  125  Pa.  211,  it  appeared  that  a  borough 
bought  a  tract  of  land  through  which  a  creek  flowed,  constructed 
a  reservoir  on  the  tract,  and  conveyed  the  water  therefrom  sev- 
eral miles  to  the  borough  for  the  use  of  its  inhabitants.  Speak- 
ing of  the  borough's  riparian  rights,  the  court  said :  "  If  the 
authority  of  the  plaintiff  were  measured  by  its  rights  as  a  ripa- 
rian owner,  it  would  be  slender  enough.  It  might  indeed  use 
the  water  for  the  domestic  purposes  incident  to  the  said  ten 
acres.  If  there  was  a  tenant  thereon  he  could  use  it  for  water- 
ing his  stock  and  for  household  purposes ;  for  any  useful  nec- 
essary and  proper  puipose  incident  to  the  land  itself,  and  essentia) 
to  its  enjoyment.    But  that  the  rights  of  a  riparian  owner  would 
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justify  the  plaintifiE  in  carrying  the  water  for  miles  out  of  its 
channel  to  supply  the  borough  of  Ashland  with  water  is  \ 
proposition  so  palpably  erroneous  that  it  would  be  a  waste  of 
time  to  discuss  it,"  The  same  language  was  quoted  with  ap- 
proval in  defining  the  rights — as  a  riparian  owner  merely— of  a 
water  company  incorporated  under  the  act  of  1874 :  Lord  v. 
Water  Co.,  185  Pa.  122. 

A  diversion  in  the  mode  described  in  the  testimony  is  gen- 
erally regarded  as  a  continuing  injury,  and  is  not  referable  to 
the  day  when  first  commenced,  but  successive  actions  may  be 
brought  as  long  as  it  is  continued.  "  The  general  rule  is  that 
successive  actions  may  be  brought  as  long  as  the  obstruction  is 
maintained.  A  verdict  in  the  first  instance  establishes  the  plain- 
tiff^s  right.  Subsequent  actions  are  to  recover  damages  for  a 
continuance  of  the  obstruction.  .  .  .  For  a  continued  obstruc- 
tion to  the  flow  of  water  he  could  sustain  successive  actions.  In 
each  he  could  recover  the  damages  he  had  sustained  subsequently 
to  the  last  preceding  action : "  Bare  v.  Hoffman,  79  Pa.  71.  See 
also  Wheatley  v.  Chrisman,  24  Pa.  298 ;  McCoy  v.  Danley,  20 
Pa.  85;  Fell  v.  Bennett,  110  Pa.  181 ;  Clark  v.  R.  R.  Co.,  146 
Pa.  438.  So,  applying  the  general  principle  that  successive 
actions  will  lie  for  a  continuing  trespass  or  nuisance,  not  nec- 
essarily permanent,  the  purchaser  of  an  estate  upon  a  stream 
from  which  others  have  unreasonably  diverted  the  water  is 
entitled  to  recover  if  such  diversion  is  continued :  Gould  on 
Water,  par.  215 ;  Angell  on  Water  Courses,  par.  399 ;  Atlanta 
Mills  V.  Mason,  120  Mass.  244;  Chapman  v.  Copeland,  55  Miss. 
476.  Whether  a  different  rule  would  apply  where  the  wrong- 
doer had  permanently  changed  the  course  of  the  stream  by 
turning  it  away  from  the  lower  proprietors  is  a  question  we 
need  not  discuss.  When  the  plaintiff  bought  there  had  been 
no  such  diversion  of  the  stream. 

How  is  the  case  affected  by  the  fact  that  the  defendant  com- 
pany is  invested  with  the  right  of  eminent  domain?  If  we  cor- 
rectly understand  the  defendant's  position  it  is  this :  that  when 
it  erected  its  dam  across  the  creek,  built  its  reservoir,  laid  its 
pipes  and  commenced  to  pump  water  to  supply  the  inhabitants 
of  Butler,  it  must  be  deemed  in  law  to  have  exercised  its  right 
of  eminent  domain  by  the  appropriation,  for  all  time,  of  so  much 
of  the  water  of  the  creek  as  might  at  any  time  be  necessary  for 
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its  purposes.;  that  the  right  to  recover  damages  or  compensation 
for  the  permanent  injury  to  the  land  in  question  caused  by  such 
appropriation  was  in  Boyd,  who  then  owned  the  land,  and  that 
the  plaintiff  took  title  subject  to  the  right  of  the  defendant  to 
take  all  of  the  water  if  necessary  for  its  purposes.  In  support 
of  this  position  the  counsel  cite  certain  decisions  in  railroad 
cases,  amongst  which  may  be  mentioned  Neal  v.  R.  R.  Co^  2 
Gr.  137,  Wadhams  v.  L.  &  B.  R.  R.  Co.,  42  Pa.  803,  Heise  v. 
Penna.  R.  Co.,  62  Pa.  67,  Lawrence's  Appeal,  78  Pa.  366, 
Beale  v.  Penna.  R.  Co.,  86  Pa.  509,  Davis  v.  Titusville,  etc., 
Railway  Co.,  114  Pa.  308,  O'Brien  v.  R.  R.  Co.,  119  Pa.  184, 
Williamsport  R.  Co.  v.  R.  R.  Co.,  141  Pa.  407,  Graham  v.  R.  R. 
Co.,  145  Pa.  504,  and  Johnston  v.  Gallery,  173  Pa.  129.  These 
cases  decide  that  where  a  railroad  company  enters  upon  land  and 
builds  a  railroad  across  it  with  the  knowledge,  and  without  ob- 
jection on  the  part,  of  the  owner,  or  surveys  the  route  of  a  rail- 
i*oad  and  marks  it  upon  the  ground,  and  then,  by  appropriate 
action  of  the  board  of  directors,  adopts  the  same  as  and  for  the 
location  of  the  proposed  railroad,  this  is  an  appropriation  of  the 
land  for  the  purposes  of  the  railroad,  and  vests  the  right  to  dam- 
ages in  the  owner  of  the  land.  The  appropriation  being  per- 
manent and  continuing  in  its  nature,  the  injury  to  the  landowner 
is  of  like  nature ;  therefore  a  single  recovery  can  be  had  for  all 
the  damages  which  may  be  caused  by  the  location  and  by  the 
subsequent  construction  of  the  railroad.  The  same  principles 
governed  in  our  own  case  of  Hankey  v.  Phila.  Co.,  5  Pa.  Superior 
Ct.  148.  The  right  to  the  damages  for  such  appropriation  is  a 
personal  claim  belonging  to  the  owner  of  the  land  when  the 
entry  and  injury  takes  place,  and  does  not  run  with  the  land : 
McFadden  v.  Johnson,  72  Pa.  335,  But  it  is  to  be  observed — 
and  this  is  shown  very  clearly  in  the  cases  above  cited — that  the 
appropriation  of  land  for  the  purposes  of  a  railroad  is  evidenced 
by  unequivocal  acts,  which  leave  no  doubt  of  the  determination 
of  the  company  to  fasten  upon  the  land  a  permanent  and  con- 
tinuing servitude.  And  although  the  title  of  the  company  does 
not  become  complete  until  it  has  made  or  secured  compensation 
to  the  owner,  yet  no  harm  can  ordinarily  ensue  to  any  one  by 
holding  that  a  purchaser  of  the  land  with  notice  x>f  such  appro- 
])riation  takes  subject  to  the  right  of  the  company  to  perfect  its 
title  by  making  or  securing  compensation  to  him  who  was  the 
owner  of  the  land  at  the  time  the  appropriation  was  made. 
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But  upon  what  principle  must  the  acts  of  the  defendant  com- 
pany in  1878  be  deemed,  in  law,  an  appropriation,  in  the  exer- 
cise of  the  right  of  eminent  domain,  of  all  of  the  water  of  the 
creek  for  all  time,  in  the  absence  of  unequivocal  evidence  of 
such  intention  on  its  part?  True,  the  company  was  empowered 
by  the  statute  under  which  it  was  chartered  to  appropriate  so 
much  of  the  water  from  the  creek  as  might  be  necessary  for  its 
purposes,  upon  compliance  with  the  conditions  imposed  by  the 
statute  and  the  constitution.  But  what  evidence  is  there,  and 
what  notice  had  the  lower  riparian  owner,  that  it  intended  to 
exercise  this  right,  or  indeed  that  it  intended  to  make  a  perma- 
nent appropriation  of  the  stream  without  right?  The  offer  to 
show  that  proceedings  were  begun  by  upper  riparian  owners 
for  the  assessment  of  damages  caused  to  them  by  backing  up 
the  water,  and  that  these  were  settled  by  a  purchase  of  their 
property,  was  wholly  irrelevant  to  the  present  issue  and  was 
properly  rejected.  To  say  nothing  of  the  fact  that  neither  the 
plaintiff  nor  its  predecessor  in  title  was  a  party  to  the  proceed- 
ings, or  was  affected  with  notice  of  them,  the  evidence  would 
not  show  or  tend  to  show  an  appropriation  of  the  stream  by  the 
defendant  company  in  the  exercise  of  its  right  of  eminent  do- 
main. There  was  no  resolution  of  the  board  of  directors  appro- 
priating the  stream ;  no  offer  to  agree  with  the  lower  owners  or 
tender  of  security  was  made ;  the  company  made  no  entry  upon 
their  lands  ;  and  there  was  no  such  physical  occupation  of  the 
stream  itself  as  indicated  any  certain  intention  to  continue  the 
diversion  of  the  water  permanently,  or  to  take  such  quantity 
as  would  work  substantial  damage  to  lower  riparian  owners ; 
much  less  that  it  would  at  some  future  time  take  all  of  the 
water.  As  the  defendant  company  did  not  for  several  years 
take  water  from  the  creek  in  such  quantities  as  to  interfere 
materially  with  the  use  of  the  water  by  the  lower  riparian  owner, 
even  for  manufacturing  purposes,  he  might  well  refrain  from 
legal  proceedings,  without  estopping  himself  or  his  successor 
in  title  from  maintaining  an  action  when  actual  damage  was 
done.  Let  us  suppose  that,  when  the  company  first  began  to 
pump  water  from  the  creek,  Mr.  Boyd  had  brought  an  action 
on  the  case,  and  had  demanded  damages  measured  by  the  differ- 
ence in  the  market  value  of  his  farm  with  the  right  to  the  flowing 
stream  and  without  it,  according  to  the  rule  laid  down  in  Miller 
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Y.  Windsor  Water  Co.,  148  Pa.  429,  might  not  the  defendant 
company  have  successfully  answered,  that  there  was  no  evidence 
of  a  permanent  injury  to  his  farm  because  there  was  no  evidence 
of  a  permanent  appropriation  of  the  water?  We  find  nothing 
in  the  evidence  before  us  which  would  have  prevented  the  com- 
pany from  making  such  answer,  and  from  insisting  that  the  true 
measure  of  damages  in  such  a  case  was  the  loss  that  Mr.  Boyd 
might  have  sustained  by  the  diversion  of  the  stream  up  to  the 
time  of  bringing  suit,  in  accordance  with  the  rule  laid  down  in 
Bare  v.  Hoffman,  supra,  Clark  v.  R.  R.  Co.,  145  Pa.  438,  and 
kindred  cases.  As  was  said  in  the  last  cited  case,  the  company 
was  of  course  at  all  times  liable  to  an  action  in  vindication  of 
the  lower  owners'  right,  but  not  for  the  recovery  of  actual  dam- 
ages until  actual  injury  was  done.  It  now  suits  the  purposes 
of  the  company  to  claim  that  there  was  a  permanent  appropria- 
tion of  the  ci*eek  in  1878,  and  that  the  owner  of  the  laud  at 
that  time  might  have  proceeded  to  have  his  damages  assessed 
in  the  mode  prescribed  by  the  act  of  1874 ;  but  it  is  by  no  means 
certain  that  it  would  have  taken  that  position  if  suit  had  been 
brought  at  that  time  or  would  have  been  compelled  to.  Nor  is 
it  clear  that  a  right  of  action  to  recover  damages  for  a  perma- 
nent appropriation  was  substituted  for  the  lower  owners'  right 
to  have  the  stream  which  washed  his  land  flow  as  it  was  wont 
by  nature  without  material  diminution  or  alteration. 

In  Penna.  R.  Co.  v.  Miller,  112  Pa.  34,  the  company  owned 
the  land  in  fee  through  which  a  stream  flowed,  and  took  water 
from  the  stream  at  a  point  on  its  own  land  for  the  purpose  of 
supplying  its  locomotives.  The  plaintiff  alleged,  that  the 
quantity  taken  was  so  large  as  to  seriously  impair  the  power  of 
his  mill,  and  brought  an  action  on  the  case,  in  which  he  recov- 
ered. The  defendant  contended,  that  by  virtue  of  the  act  of 
1857,  the  company  had  the  right  to  take  the  water  from  the 
creek  for  the  improvement  and  operation  of  'its  railroad,  and  if 
in  taking  such  water  the  plaintiff  had  suffered  any  damages, 
his  remedy  was  to  have  them  assessed  by  a  jury  of  view  in  ac- 
cordance with  the  provisions  of  the  act,  and  an  action  on  the 
case  could  not  be  maintained.  The  Supreme  Court,  Paxson,  J., 
delivering  the  opinion,  disposed  of  this  contention  in  this  way: 
"  We  do  not  regard  this  point  as  tenable,  for  the  reason  that 
the  water  was  not  taken  by  the  company  under  the  right  of 
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eminent  domain,  but  by  virtue  of  its  rights  as  a  riparian 
owner.  ...  As  before  observed  the  railroad  company  may  use 
this  water  by  virtue  of  its  rights  as  riparian  owner,  but  such 
use  must  be  such  as  not  sensibly  to  diminish  the  stream  to  the 
riparian  owner  below.  The  water  belongs  to  both,  and  if  the 
the  former  wants  more  than  its  share  it  must  take  it  under  its 
right  of  eminent  domain  and  pay  for  it.'* 

A  similar  question  arose  in  Lord  v.  Meadville  Water  Co., 
135  Pa.  122,  where  it  was  held  that  a  water  company,  by  the 
mere  purchase  of  land  upon  which  a  spring  issues,  creating  a 
stream  which  flows  in  a  natural  channel  through  the  land  of 
others,  does  not  acquire  a  right  to  divert  the  water  of  such 
spring  into  another  channel  without  first  paying  or  securing 
compensation  to  lower  riparian  owners ;  the  rights  of  the  com- 
pany in  such  a  case  are  those  of  a  riparian  owner,  neither  more 
nor  less.  The  pertinency  of  these  two  cases  consists  in  this, 
that  in  respect  of  their  liability  to  action  for  diverting  the  water 
the  defendants  were  treated  as  ordinary  riparian  owners,  al- 
though it  was  conceded  that  they  were  invested  with  the  right 
of  eminent  domain.  "The  company  might  have  taken  the 
spring  under  its  right  of  eminent  domain,  if  it  possessed  such 
right ;  for  aught  that  appears,  it  may  do  so  still,  and  after  hav- 
ing done  so  and  made  compensation  to  the  riparian  owners  who 
are  injured  thereby,  it  will  be  free  from  suits  of  this  nature. 
Had  it  done  so  in  this  instance  it  would  not  have  had  this 
judgment  against  it :  '*  Lord  v.  Water  Co.,  supra. 

It  is  worthy  of  notice  that  the  recovery  in  the  foregoing  case 
was  not  for  a  permanent  injury  to  the  plaintiff's  freehold,  but 
for  damages  suffered  by  him  in  consequence  of  being  deprived 
of  the  water  for  a  certain  specified  period  prior  to  bringing  suit. 
It  is  true  that  the  question  of  the  measure  of  damages  was 
not  discussed,  but  the  reasoning  of  the  opinion  is  entirely  in- 
consistent with  the  theory,  that  there  was  such  a  permanent 
appropriation  of  the  stream,  under  the  right  of  eminent  domain 
as  woidd  prevent  recovery  in  successive  suits,  so  long  as  the 
unlawful  diversion  might  be  continued,  or  as  often  as  it  might 
be  repeated  prior  to  making  compensation  or  giving  security 
therefor. 

A  water  company  invested  with  the  right  of  eminent  domain 
entered  upon  land  for  the  purpose  of  constructing  a  reservoir,* 
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and  cut  down  and  removed  the  timber.  The  owner  brought  an 
action  of  trespass  quare  clausum  f  regit,  and  about  the  same  time 
the  company  filed  a  bond  for  such  damages  as  he  might  be 
entitled  to  for  the  entering  upon  and  taking  the  land.  Viewers 
were  appointed  and  the  damages  assessed.  Upon  the  trial  of 
the  action  of  trespass  the  defendant  offered  to  show  that  upon 
the  healing  before  the  viewers  the  plaintiff  offered  to  submit, 
and  did  submit,  the  question  of  the  value  of  the  timber  cut,  and 
that  damages  thei'efor  were  claimed  and  allowed.  The  rejec- 
tion of  this  evidence  was  held  to  be  error,  but  it  was  distinctly 
conceded  by  the  court  that  the  defendant  was*  a  trespasser  and 
was  liable  as  such,  in  entering  upon  the  land  and  cutting  the 
timber  without  making  compensation  or  tendering  bond.  "  In 
the  action  of  trespass  the  plaintiffs  were  entitied  to  recover  for 
the  unlawful  entry,  and  for  any  damages  to  the  property  down 
to  the  filing  and  approval  of  the  bond ;  in  the  proceeding  before 
the  viewers  they  were  entitied  to  recover  the  value  of  the  prop- 
erty taken  as  in  other  cases  where  the  land  is  appropriated  by 
a  corporation  under  the  right  of  eminent  domain : "  Bethlehem 
Water  Co.  v.  Yoder,  112  Pa.  136. 

Riparian  rights  are  incident  to  the  ownership  of  the  banks 
of  the  watercourse.  They  run  with  the  land.  They  may  be 
granted  away  or  be  extinguished  by  condemnation  proceedings 
or  by  prescription,  but  cannot  be  defeated  by  simple  appropria- 
tion. The  opinion  expressed  in  some  early  cases  that  a  ripa- 
rian owner  may  acquire  exclusive  rights  to  running  water  by 
prior  occupancy  has  not  been  sustained  by  later  decisions,  and 
except  in  those  states  where  the  common  law  has  been  modified 
by  statute  or  local  usage,  the  great  weight  of  authority  is  to 
the  effect  that  mere  prior  appropriation  or  occupancy  unless  con- 
tinued for  a  period  of  time,  and  under  such  circumstances  as 
would  be  requisite  to  establish  rights  by  prescription,  confers 
no  exclusive  rights.  See  4  Am.  &  Eng.  Ency.  of  Law,  984,  and 
cases  there  cited :  Gould  on  Waters,  par.  226,  This  is  the  doc- 
trine of  our  own  cases.  "  If  a  thing  be  common  there  may  be 
an  appropriation  by  general  consent  or  grant.  Mere  priority  of 
appropriation  of  running  water,  without  such  consent  or  grant, 
confers  no  exclusive  right.  It  is  not  like  the  case  of  mere  occu- 
pancy where  the  first  occupant  takes  by  force  of  his  priority 
of  occupancy.    That  supposes  no  ownership  already  existing,, 
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and  no  right  to  the  use  already  acquired.  But  our  law  annexes 
to  the  riparian  proprietors  the  right  to  the  use  in  common,  as 
an  incident  to  the  land  ;  and  whoever  seeks  to  found  an  exclu- 
sive use  must  establish  a  rightful  appropriation  in  some  manner 
known  and  admitted  by  the  law: "  Hoy  v.  Sterrett,  2  W.  327. 

It  cannot  be  contended  that  the  former  owner  of  the  land  in 
question  ever  lost  or  parted  with  these  rights,  except  when 
he  parted  with  the  title  to  the  land,  or  estopped  himself  from 
asserting  them  in  a  court  of  law.  When  the  title  to  the  land 
passed,  the  incidental  riparian  rights  passed  with  it.  If  the 
defendant  company  has  not  acquired  the  right  to  divert  the 
water — to  prevent  the  natural  flow  to  and  past  the  plaintiffs 
land — the  fact  that  it  might  have  acquired  it  by  making  com- 
pensation or  tendering  security,  or  may  still  do  so,  does  not 
affect  the  question  of  its  liability  to  action  for  injuries  to  the 
party  whose  right  was  infringed.  The  plaintiff  and  the  defend- 
ant, under  the  facts  of  the  case,  have  the  rights  in  the  stream 
of  riparian  owners  only.  It  follows  that  the  former  may  main- 
tain an  action  to  recover  such  actual  and  special  damages  as  it 
sustained  in  consequence  of  the  detention  and  diversion  of  the 
water  in  1894  and  1895,  notwithstanding  its  predecessor  in  title 
liad  a  right  of  action  in  which  he  could  have  recovered  nominal 
damages  for  the  infringement  of  his  right  to  the  natural  flow 
of  the  water  during  his  ownership. 

III.  The  reasoning  by  which  the  foregoing  conclusions  are 
reached  is  as  inconsistent  with  tlie  defendant's  third  proposi- 
tion as  with  the  other  two.  To  hold  that  the  plaintiff  may 
i-ecover  damages  in  respect  of  the  use  of  the  land  for  agricul- 
tural purposes  and  ia  respect  of  that  use  only  would  be  to 
hold  that  in  some  way,  not  clearly  explained,  the  defendant 
has  acquired  the  right,  as  against  the  plaintiff,  to  take  all  of 
the  water  not  required  by  the  latter  for  such  purposes,  and 
to  the  extent,  only,  that  it  was  required  in  1878.  This  middle 
ground  is  no  more  tenable  than  the  position  that  the  defendant 
has  the  right  as  against  the  plaintiff,  to  take  all  the  water, 
if  necessary,  to  supply  its  customers,  without  regard  to  the 
effect  of  such  taking  upon  the  use  of  the  lower  owners'  land 
for  any  purpose.  Of  the  two  the  latter  is  the  more  logical 
position.  Neither  can  be  sustained  by  sound  principle  or  author- 
ity.    Both  are  virtually  based  on  the  assumption  that  the  plain- 
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tiff  purchased  with  notice  of  a  prior  permanent  appropriation  of 
the  stream,  for  which  but  a  single  action  to  recover  all  damages, 
present  and  prospective,  would  lie ;  which  assumption,  as  we 
have  seen,  is  not  warranted  by  the  facts  or  the  law.  But  if 
when  the  plaintiff  purchased,  tiie  defendant  had  the  rights  of  a 
riparian  owner  only,  and  if  its  acts  in  1878,  did  not  amount  to 
a  "  taking "  of  the  stream — a  permanent  appropriation  of  so 
much  of  the  water  thereof  as  it  might  at  any  future  time  find 
necessary  to  supply  its  customers — then  the  plaintiff  had  a  right 
to  devote  its  land  to  any  lawful  purpose  for  which  a  riparian 
owner  may  rightfully  use  the  water  of  a  flowing  stream,  and 
could  recover  damages  for  the  deprivation  of  the  water  for  such 
use  by  the  wrongful  act  of  the  defendant.  A  lower  proprietor 
cannot  recover  special  damages  on  the  ground  that  the  diversion 
of  the  water  interfered  with  the  water  power  on  his  land,  when 
during  the  period  of  time  covered  by  bis  action  he  had  no  mill 
or  other  means  of  applying  or  using  the  water  power,  made  no 
attempt  to  use  it,  and  gave  no  notice  to  the  defendant  of  any 
purpose  so  to  do ;  but  if  he  erects  a  mill,  or  leases  the  site  to 
some  other  person  for  that  purpose,  the  defendant  must  cease 
the  diversion  of  the  water  or  be  subject  to  a  claim  for  special 
damages :  Clark  v.  Railroad  Co.,  145  Pa.  438. 

It  is  well  settled  that  a  riparian  owner  has  the  right  to  the 
use  of  the  stream  as  an  incident  to  the  land  for  ordinary  pur- 
poses, and  also  for  certain  purposes  which  are  called  extraordi- 
nary, provided  in  such  extraordinary  use  he  does  not  materially 
diminish  its  quantity  or  impair  its  quality :  Wheatley  v.  Chris- 
man,  24  Pa.  298.  The  use  which  the  plaintiff  made  of  the 
water  was  extraordinary  but  not  necessarily  unreasonable  and 
wrongful.  Whether  it  was  so  or  not  depends  not  alone  on  the 
necessities  of  the  business  it  conducted,  it  is  true  (Wheatley  v. 
Chrisman,  supra),  nor,  on  the  other  hand  does  the  law  lay  down 
any  fixed  and  invariable  rule  as  to  the  number  of  gallons  that 
the  riparian  owner  may  consume  in  his  manufacturing  enter- 
prise, without  making  himself  liable  to  a  lower  owner.  The 
question  is,  whether  his  use  of  the  stream  is  reasonable  and 
appropriate  to  the  size  of  the  stream  and  the  quantity  of  water 
usually  flowing  therein:  Gould  on  Waters,  par.  208.  The 
reasonableness  of  the  use  of  water  by  a  riparian  owner  must 
depend  upon  tiie  circumstances  of  each  particular  case,  and  of 
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cooise  the  size  and  capacity  of  the  stream  rightly  enter  into 
the  inquiry :  Miller  v.  Miller,  9  Pa.  74 ;  Clark  v.  Railroad  Co., 
146  Pa,  488.  The  plaintiff  actually  consumed  but  a  compara- 
tively small  part  of  the  water  that  it  took ;  all  the  rest  wjis 
returned  to  the  stream.  In  the  absence  of  evidence  that  the 
taking  of  such  quantity  from  the  stream  in  its  natural  state 
would  materially  and  sensibly  diminish  its  volume,  to  the  actual 
damage  of  lower  riparian  owners,  the  defendant  is  not  in  a  posi- 
tion to  deny  the  right  of  the  plaintiff  to  use  the  water  for  man- 
ufacturing purposes  and  to  recover  such  damages -as  it  has 
sustained  in  respect  of  such  use. 

'The  rule  as  to  the  measure  of  damages  applicable  to  the  facts 
of  the  case,  as  stated  by  the  learned  trial  judge,  is  fully  sus- 
tained by  Hogg  V.  Connellsville  Water  Co.,  168  Pa.  456, — a 
case  strikingly  similar  to  the  present  in  many  essential  facts. 
See  also  Hart  v.  Evans,  8  Pa.  13. 

Judgment  affirmed. 


Commonwealth  of  Pennsylvania  v.  S.  A.  Johnston, 
Appellant 

Druggists— Unlawful  sales  of  liquor— Ad  of  1887. 

A  person,  not  a  druggist,  employing  certified  pharmacists  to  conduct  a 
retail  drug  business  puix;hased  by  him,  is  liable  under  the  provisions  of 
the  Act  of  May  24,  1887,  P.  L.  189,  for  unlawful  sales  of  liquor  if  such 
sales  or  furnishings  ai*e  made  with  his  knowledge  or  consent. 

Druggists—Illegal  sale  of  liquor— Evidence  of  possession  of  liquor. 
Where  a  druggist  is  charged  with  unlawful  8:iles  of  liquor,  the  posses- 
sion of  a  large  amount  of  whisky  in  defendant's  cellar  is  a  link  which, 
if  connected  with  other  links,  would  constitute  a  chain  of  evidence  which 
would  justify  conviction. 

Evidence  of  possession  of  whisky  in  considerable  amounts  by  a  dnig- 
gist  is  therefore  admissible ;  it  is  not  essential  that  the  relevancy  of  an 
ofifer  appears  at  the  time ;  if  it  is  not  subsequently  connected  with  the 
issue  it  can  be  laid  out  of  the  case. 

Liquors— Illegal  sales — Evidence  of  amount  of  whishy  in  slock. 
There  being  no  fixed  standaixl  as  to  the  amount  of  whisky  which  may 
be  legitimately  used  in  a  retail  drug  business,  evidence  by  other  druggists 
that  a  druggist  charged  with  illegal  sales  kept  on  hand  a  stock  in  excess 
of  legitimate  needs  ns  measured  by  the  business  conduct  of  the  respective 
witnesses,  is  inadmissible. 
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Practice t  Superior  Court— De/eclive  assignment. 

An  assignment  of  error  is  defective  and  will  be  overruled  which  assigns 
as  error  the  admission  of  a  letter  which  is  not  set  out  in  the  assignment. 

Argued  May  12,  1897.  Appeal,  No.  83,  April  T.,  1897,  by 
defendant,  from  judgment  of  Q.  S.  Butler  Co.,  Sept.  T.,  1896, 
No.  64,  on  verdict  of  guilty.  Before  Rice,  P.  J.,  Willard, 
WiCKHAM,  Beaver,  Reeder  and  Orlady,  JJ.    Reversed. 

Information  for  selling  liquor  without  a  license ;  selling  and 
furnishing  liquor  on  Sunday ;  without  a  prescription  and  selling 
more  than  once  on  the  same  prescription.     Before  Greer,  P.  J. 

It  appeared  from  the  evidence  that  the  defendant  purchased 
a  dinig  store  in  Butler,  Pa.  Not  being  a  qualified  pharmacist 
he  placed  in  charge  of  his  store  C.  E.  Kahle,  a  duly  qualified 
pharmacist  registered  as  required  by  law,  who  had  as  his  assist- 
ant Charles  WuUer.  There  was  evidence  tending  to  show  that 
Johnston  had  instructed  these  employees  as  to  the  business  in- 
trusted to  them  and  particularly  as  to  the  sale  of  liquors.  There 
was  also  evidence  tending  to  show  on  behalf  of  the  common- 
wealth that  a  large  amount  of  whisky  was  purchased  and  held 
and  used  in  the  defendant's  business ;  that  thei^e  had  been  sales 
without  a  prescription,  on  Sunday  and  to  persons  of  known  in- 
temperate habits,  both  by  the  clerks  and  by  the  defendant  him- 
self;  that  the  defendant's  conduct  and  instructions  showed  that 
he  was  acquainted  with  the  unlawful  sales  made  in  the  store. 

Verdict  of  guilty  and  sentence  thereupon,  to  pay  the  costs 
of  the  case,  a  fine  of  $1,600,  and  to  undergo  imprisonment  in 
the  county  jail  of  Butler  for  the  term  of  seven  months.  De- 
fendant appealed. 

Errors  assigned  among  others  were  (6)  In  answering  defend- 
ant's tenth  point,  which  point  and  answer  are  as  follows :  "  The 
defendant  being  by  law  compelled  to  employ  legal  pharmacists, 
and  these  being  accredited  and  accepted  by  the  commonwealth, 
he  is  not  charged  with  either  the  knowledge  or  visited  with  the 
crime  of  his  clerks.  Answer :  If  the  unlawful  sales  or  unlaw- 
ful furnishing  was  with  the  knowledge  and  consent  of  the  de- 
fendant, refused;  if  without  his  knowledge  and  consent, 
afl&rmed."  (7)  In  receiving  the  following  testimony  of  J.  F. 
McClaren :  "  How  much  ?     What  did  the  sales  amount  to  each 
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day  ?  Objected  to ;  the  question  of  how  much  liquor  is  sold  in 
a  day  is  irrelevant  and  incompetent  for  any  purpose ;  the  ques- 
tion being  the  specific  sales  that  were  made  and  to  whom.  By 
the  Court :  We  will  receive  it.  Q.  State  how  much  was  sold 
each  day.  A.  I  couldn't  state  that.  Q.  Approximate.  A.  The 
sales  generally  ran  from  twenty-two  dollars  up  to  thirty  or  forty 
dollars  a  day,  but  it  was  occasionally  that  they  would  get  up 
to  forty  dollara,  but  on  an  average  while  I  was  there  the  sales 
averaged  some  twenty  dollars  a  day ;  it  was  under  thirty  dol- 
lars ;  I  would  not  be  positive.  Q.  What  do  you  mean  by  that? 
A.  I  mean  the  entire  sales  of  the  store.  Q.  What  proportion 
of  that  was  liquor?  Objected  to.  A.  I  wouldn't  have  any 
way  of  telling  because  it  was  all  kept  together."  (8)  In  re- 
ceiving the  following  testimony  of  J.  F.  McClaren :  "  Q.  Can 
you  tell  us  how  many  barrels  of  liquor  were  sold  in  that  store 
while  you  were  there  ?  Objected  to  as  incompetent  and  irrele- 
vant. By  the  Court:  If  he  has  prescriptions  to  cover  it  he  is 
not  guilty;  I  think  we  will  receive  that.  A.  I  don't  know 
that  I  could  state  exactly.  Q.  Approximate  as  near  as  you 
can.  A.  I  would  say  in  the  neighborhood  of  four  or  five  bar- 
rels." (9)  In  receiving  the  following  testimony  of  George 
Wampler :  "  Q.  What  do  you  know  with  regard  to  the  mode 
of  putting  up  liquor  in  the  store  ?  A.  I  went  in  one  evening 
on  a  Sunday  afternoon ;  I  went  in  and  walked  back  and  they 
had  some  bottles  standing  on  the  table  and  I  asked  the  clerk 
what  they  were  going  to  do  with  them —  Objected  to ;  any 
conversations  between  the  clerk  and  him.  By  the  Court :  We 
will  receive  it.  Defendant  objects  to  any  conversation  between 
the  witness  and  the  clerk  or  whoever  it  may  be  in  the  store  in 
the  absence  of  the  defendant  as  being  merely  hearsay  and  not 
competent  and  relevant.  By  the  Court :  We  will  receive  this ; 
it  is  for  the  jury  to  say  whether  the  doctor  had  knowledge  of 
the  transaction  or  whether  the  clerk  was  acting  under  the  doc- 
tor's instructions.  By  the  witness :  I  saw  some  bottles  on  the 
table  in  the  rear  of  the  store  and  I  asked  what  he  was  going 
to  do  with  them,  and  he  replied,  we  are  going  to  fill  them ;  I 
says,  with  what?  He  says,  with  the  contents  of  that  vessel; 
and  I  says,  what  is  it?  And  he  says,  smell  it,  and  I  got  down 
and  noticed  what  it  was,  and  I  said,  you  are  doing  some  busi- 
ness, and  the  remark  was  made,  if  business  keeps  up  before  we 
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close  to-night  we  will  get  rid  of  them.  Q.  What  day  was  this? 
A.  On  a  Sunday  afternoon.  Q.  How  much  in  quantity  was 
there  ?  A.  I  suppose  there  was  two  dozen  pint  bottles ;  I  didn't 
count  them.  Q.  What  clerk  was  tliat?  A.  Mr.  Kahle ;  he  was 
there  clerking  at  that  time.  Q.  Did  you  ever  have  any  conver- 
sation with  Dr.  Johnston  with  reference  to  the  liquor  business, 
the  amount  he  was  doing,  that  he  would  get  into  trouble  ?  A.  So 
far  as  I  can  recall  he  was  going  to  order  a  quantity  of  liquor, 
and  I  said,  well,  that  is  quite  a  quantity  for  a  drug  store. 
Q.  How  much  was  it?  A.  I  don't  recollect  whether  three 
or  five  barrels ;  I  think  the  doctor  said  he  was  going  to  get  it 
out  of  bond.  Q.  About  how  much?  A.  Three  or  five  bar- 
rels. Q.  What  was  the  conversation  relative  to  that?  A.  That 
is  the  only  conversation.  "Q.  What  did  you  say  to  him? 
I  said  that  was  quite  a  quantity  and  it  would  probably  cause 
trouble ;  I  wouldn't  like  to  get  that  much  whisky  as  a  busi- 
ness man ;  I  don't  know  whether  he  said  it  was  part  of  the 
business  or  whether  the  business  was  to  be  made  a  success." 
(10)  InreceivingthefoUowingtestimonyof  C.N. Boyd:  "Q.  In 
running  your  drug  store  in  these  eight  years,  about  what  quan- 
tity of  liquor  is  required?  Objected  to  until  a  legal  reason  is 
given  for  the  testimony.  It  is  proposed  to  prove  by  the  wit- 
ness on  the  stand  and  others  in  a  similar  business,  that  in  run- 
ning a  legitimate  drug  business  one  barrel  of  liquor  does  a  year 
or  about  that,  a  larger  business  than  was  conducted  by  Dr. 
Johnston,  and  that  Dr.  Johnston  during  five  months  as  testified 
by  the  witnesses  here,  consumed  a  barrel  a  month  in  his  busi- 
ness. Colonel  Thompson :  The  object  being  to  show  that  Mr. 
Boyd  sold  a  quantity  alleged  to  be  less  than  Dr.  Johnston,  is 
wholly  immaterial ;  the  question  is  not  how  much  Dr.  Johnston 
sold,  but  whether  he  sold  without  warrant  of  law,  and  this  tes- 
timony would  not  only  throw  no  light  on  the  question  but  would 
confuse.  By  the  Court:  I  presume  that  Dr.  Johnston  expects 
to  go  on  the  stand  and  deny  that  he  authorized  his  clerks  to 
make  the  sales,  and  against  his  orders ;  in  that  event  the  amount 
of  liquor  bought  by  him  and  furnished  to  his  store  for  sale,  if 
larger  or  smaller  than  other  druggists  in  the  same  town  doing 
a  like  business,  might  have  some  influence  on  the  jury  properly 
as  to  the  doctor's  knowledge,  and  might  be  proper  to  be  con- 
sidered by  the  jury  on  the  question  as  to  whether  he  permitted 
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this  sale  or  not ;  for  that  purpose  only  we  will  receive  it  and 
give  you  a  bill  of  exceptions.  The  Court :  If  the  doctor  does 
not  go  on  the  stand  this  testimony  will  be  stricken  out.  Q.  In 
running  your  drug  store  what  amount  of  liquor  is  consumed  a 
year?  A.  About  one  barrel  in  twelve  to  fourteen  months; 
once  it  lasted  fifteen  months."  (11)  In  receiving  the  follow- 
ing testimony  of  J.  C.  Redick :  "  Q.  State  in  running  your 
business  about  how  much  liquor  it  requires.  Same  objection 
as  above.  The  Court :  Same  ruling.  A.  I  don't  know  that  I 
can  tell  you  exactly  how  much ;  I  recollect  I  was  questioned  on 
that  the  last  time ;  I  suppose  I  had  half  a  barrel  on  hand ;  since 
that  I  bought  one  barrel  and  it  is  tapped,  and  I  presume  it  is 
half  in.  The  Court :  About  what  amount  a  year?  A.  I  would 
say  in  the  neighborhood  of  a  barrel ;  possibly  a  little  over,  pos- 
sibly a  little  under."  (12)  In  receiving  the  following  testi- 
mony of  J.  F.  Balph :  "  Q.  State  how  much  liquor  is  consumed 
in  your  business  per  year.  Same  objection  as  before.  The 
Court:  Same  ruling.  A.  I  think  I  use  about  fifteen  or  twenty 
gallons ;  not  over  twenty  gallons  I  am  sure  per  year." 
(13)  In  receiving  the  following  testimony  of  Martin  Reiseman; 
Q.  Ever  haul  any  whisky  for  him?  A.  Yes,  sir.  Q.  How 
much  did  you  haul  ?  Same  objection  as  above.  The  Court : 
Same  ruling.  A.  I  made  a  statement  of  that  the  last  time  the 
case  was  up  and  I  think  it  was  about  the  same."  (14)  In  re- 
ceiving the  following  testimony  of  Martin  Reiseman :  "  Q.  Didn't 
you  say  that  it  was  twelve  ?  A.I  wouldn't  really  say.  Q.  What- 
ever you  stated  that  it  was  then,  you  say  now?  A.  I  suppose 
it  was  put  down  somewhere ;  I  don't  remember  what  I  said  any 
more.  (Paper-book  shown  witness.)  Defendant  objects  to  the 
paper-book  being  offered  to  the  witness  for  any  purpose.  The 
Court:  To  refresh  his  memory.  Colonel  Thompson :  Common- 
wealth having  presented  to  the  witness  the  notes  of  testimony 
taken  on  a  former  trial  and  another  indictment  for  the  puipose 
of  refreshing  the  memory  of  the  witness  and  to  induce  him  to 
change  the  number  of  barrels  he  has  now  testified  to,  it  is  ob- 
jected to  as  incompetent,  argumentative  and  irrelevant.  The 
Court :  The  witness  having  said  he  could  not  recollect  what 
his  last  testimony  was,  we  think  it  is  not  out  of  place  to  let  him 
see  his  testimony  to  refresh  his  recollection.  The  Court :  What 
did  you  say  the  other  time  ?    A.  I  don't  see  it  here  whatever  I 
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answered  then ;  I  guess  that  is  right  whatever  I  said.  Q.  State 
what  it  was.  A.  About  a  dozen  barrels."  (16)  In  receiving 
the  following  testimony  of  Ed.  S.  Riddle :  "  It  is  proposed  to 
show  by  Mr.  Riddle  that  on  a  hearing  that  Mr.  Johnston  was 
called  as  a  witness  that  he  testified  before  the  court  that  from 
the  time  he  began  up  until  that  time  he  had  put  in  there  ten 
barrels  of  whisky,  and  that  it  was  all  sold  but  about  a  half  a 
barrel.  Same  objection  as  before.  The  Court:  Same  ruling. 
Q.  You  are  the  court  stenographer?  A.  Yes,  sir.  Q.  You 
were  the  court  stenograplier  when  a  hearing  was  had  before  the 
court  in  which  Dr.  Johnston  testified?  A.  Yes,  sir.  Q.  State 
if  at  that  hearing  the  defendant,  Johnston,  testified  that  he  had 
since  he  commenced  busine^ss  hauled  into  the  store  some  ten 
barrels  of  whisky.  State  what  amount  of  whisky  he  testified 
to  have  taken  to  the  store  and  how  much  remained  there  ?  A.I 
don't  remember  exactly  what  he  did  say.  Q.  You  have  the 
notes  of  testimony?  A.  Yes,  sir.  (Resumed.)  Testimony 
of  Dr.  Johnston  taken  on  the  7th  day  of  November,  1896,  pro- 
duced and  read  by  the  witness.  The  Court:  How  mt^ny  barrels 
since  the  1st  of  January  have  you  bought?  A.  Five  barrels. 
The  Court:  And  five  barrels  last  fall?  A.  Yes,  sir.  The 
Court:  All  that  liquor  has  been  sold  on  prescription  only? 
A.  Yes,  sir;  to  the  best  of  my  knowledge.  The  Court:  That 
is  ten  barrels  since  September,  1894,  all  sold  by  prescription 
only?  A.  There  is  some  there  yet.  The  Court:  How  much 
is  there  ?  A.  Over  a  barrel,  pretty  near  two  baiTcls."  (16)  In 
refusing  to  strike  out  the  following  testimony  of  Charles  Wuller : 
"Q.  Did  he  have  knowledge  of  sales  made  on  Sunday?  Ob- 
jected to.  A.  Yes,  sir ;  he  had.  The  Court :  Was  the  doctor 
present  ?  A.  Yes,  sir.  Defendant's  counsel  move  the  court  to 
strike  out  the  answer  to  the  question.  Did  the  doctor  have 
knowledge  ?  this  being  only  an  inference,  not  subject  to  contra- 
diction ;  defendant  moves  to  withdraw  the  answer.  The  Court : 
We  will  refuse  that."  (17)  In  receiving  the  following  evi- 
dence and  ruling:  ** Commonwealth  offers  in  evidence  a  letter 
dated  November  5,  1894,  written  by  Dr.  Johnston,  for  the  pur- 
pose of  showing  the  directions  as  to  the  management  of  tliis 
business,  for  the  purpose  of  effecting  his  credibility.  It  is  ob- 
jected to  for  that  purpose.  The  Court :  I  think  it  is  competent 
for  this  purpose ;  if  the  doctor  was  honest  when  he  got  word  of 


Digitized  by  VjOOQIC 


COM.  t;.  JOHNSTON.  591 

1897.]  Assignment  of  Errors. 

the  two  barrels  being  exhausted,  he  ought  to  have  inquired 
before  putting  in  any  more  in  the  store ;  let  that  go  to  the  jury 
as  regards  his  testimony.  Colonel  Thompson :  It  is  objected 
to  as  not  competent  for  any  purpose ;  it  does  not  contradict  the 
doctor  nor  does  it  state  any  facts  inconsistent  with  his  state- 
ments on  oath  or  inconsistent  with  his  good  faith  in  the  matter, 
and  it  is  one  of  the  misdeeds  of  his  clerks  or  pharmacist,  if  any 
there  were,  and  is  not  competent  for  any  purpose.  The  Court : 
The  proof  shows  that  he  9pened  a  drug  store  on  the  23d  of 
September,  1894 ;  this  letter  is  dated  November  5, 1894,  less 
than  two  months  after  the  opening  of  his  store,  and  we  think  it 
is  proper  to  go  to  the  jury  for  whatever  weight  it  may  have  in 
testing  his  good  faith  and  his  veracity,  and  the  letter  is  received." 
(18)  In  instructing  the  jury  as  follows :  "  There  is  no  doubt  here 
but  that  there  has  been  great  violation  of  the  law  in  this  drug 
store  by  somebody ;  no  doubt  that  there  has  been  an  outrageous 
disregard  of  law,  and  outrageous  sale  of  whisky  in  this  drug 
store.  The  proof  in  this  case  warrants  you  in  coming  to  that 
determination,  that  somebody  in  this  drug  store  giievously  vio- 
lated our  law  and  violated  against  this  particular  statute  in 
selling  without  license  and  without  prescriptions,  and  more 
than  once  upon  the  same  prescription  and  on  Sunday ;  some- 
body did  it,  and  it  is  for  you  to  determine."  (19)  In  instruct- 
ing the  jury  as  follows :  "  The  commonwealth  in  this  case  places 
upon  the  stand  Mr.  McClaren  firet,  I  believe ;  a  man  who  is 
not  a  citizen  of  Butler  county,  who  does  not  live  in  Butler 
county,  a  man  brought  into  the  limits  of  this  county  upon  a 
subpoena  of  the  commonwealth  of  Pennsylvania,  and  a  subpoena, 
if  disregarded,  would  subject  him  to  punishment.  He  is  here 
because  the  law  has  called  upon  him  to  come,  and  he,  as  a 
citizen,  has  come ;  that  is  why  he  is  here ;  he  did  not  begin 
this  prosecution ;  he  is  a  witness  in  this  case  and  he  is  here 
because  the  law  made  him  come,  and  he  took  the  oath  and  went 
upon  the  stand  because  he  was  forced  to  do  it  by  the  laws  of 
this  commonwealth  and  by  the  power  of  this  court,  and  t») 
object  or  disregard  the  subpoena  or  object  to  the  oath  or  refuse 
to  testify  would  be  a  violation  of  this  law  that  would  place 
him  in  prison  and  subject  him  to  a  fine,  and  the  same  law  will 
apply  to  Mr.  Kahle  and  Mr.  WuUer,  and  does  apply.  You 
have  these  three  men  in  this  court  on  compulsion  by  the  force 
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of  the  law,  against  their  will,  and  they  testified  here  upon  their 
oaths  that  they  have  undertaken  to  tell  the  truth,  the  whole 
truth  and  nothing  but  the  truth.  McClaren  came  upon  the 
stand  and  he  testifies  upon  a  delicate  subject ;  he  testifies  that 
he  was  employed  by  Dr.  Johnston  as  manager  and  pharmacist ; 
you  heard  what  he  said ;  you  heard  his  testimony ;  you  heard 
what  he  said  as  regards  selling  to  some  men  in  this  town  with- 
out a  prescription,  and  you  heard  what  McClaren  says  he  said 
in  protest ;  you  heard  his  statement  as  to  who  made  the  sales, 
and  they  were  made  with  the  consent  and  at  the  request  of 
Dr.  Johnston.  If  that  is  true,  then  Dr.  Johnston  is  guilty  of 
every  sale  made  by  this  clerk ;  their  act  became  his  act,  their 
crime  became  his  crime,  and  if  it  is  true,  then  it  would  be 
your  duty  to  find  him  guilty  in  the  manner  and  form  as  he 
stands  indicted;  You  recoUect  he  said  some  time  afterwards 
that  the  doctor  came  in  and  said  to  him  that  it  would  not  be 
safe  to  let  some  of  them  have  it  without  a  prescription,  and 
they  had  better  get  one,  and  you  heard  what  he  said  he  told 
them  to  do ;  if  that  is  true,  then  the  doctor  is  guilty ;  he  is 
guilty  of  every  violation  of  the  law  made  by  these  cleyks  under 
his  directions  and  authority,  and  with  his  consent.  You  heard 
Wuller's  testimony.  Are  these  two  men  telling  the  truth? 
The  doctor  says  it  is  not.  If  that  is  true,  then  the  doctor  is 
guilty,  because  he  authorized  the  sales  and  instructed  these 
men  to  commit  this  crime,  and  it  would  be  your  duty  to  find 
him  guilty  in  manner  and  form  as  indicted.  Are  these  men 
telling  the  truth?  I  have  no  right  to  hint  as  to  who  is  telling 
the  truth:  you  have  a  right  to  consider  how  the  doctor  got 
here.  The  law  says  you  have  a  right  to  consider  the  testimony 
of  the  defendant  in  a  criminal  case  on  his  own  behalf,  whether 
or  not  his  interest  in  the  case  might  influence  his  testimony ; 
whether  or  not  the  verdict  that  is  to  follow  might  have  any 
influence  upon  him  in  making  his  statement.  There  has  been 
quite  a  charge  made  against  these  men  by  the  attorneys  as 
criminals,  these  three  men.  Had  they  any  interest  in  their 
statement  or  is  their  statement  against  their  interest?  You 
have  a  right  to  consider  that.  Mr.  Kahle  was  very  severely 
cross-examined  and  made  to  understand,  or  at  least  it  was 
attempted  on  the  part  of  the  counsel,  that  his  testimony  might 
be  against  himself.     Had  these  three  men  any  interest  in  com . 
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ing  in  here  and  making  these  statements  against  Dr.  Johnston? 
Would  they  be  benefited  by  it  in  any  way ;  is  there  anything 
connected  with  this  case  that  would  show  that  it  is  to  their 
interest  to  come  here  and  make  statements  that  were  unti'ue, 
especially  when  these  statements  would  tend  to  criminate  them  ? 
It  is  for  you  to  determine.  Wuller  and  the  other  man  said 
that  about  the  holidays  the  doctor  told  them  they  had  better 
take  up  the  prescriptions,  and  charged  them  very  particularly 
then  to  stand  up  to  the  law ;  they  say  from  that  time  on  they 
did ;  that  is  sustained  by  the  older  Johnston  boy,  Frank ;  you 
heard  him ;  the  men  admit  that  those  instructions  were  given 
at  that  time.  The  doctor  denies  their  statement,  as  I  said 
before,  and  offers  witnesses  here  to  prove  otherwise.  Has  he 
sustained  himself  and  furnished  such  proof  as  would  break 
down  the  testimony  of  these  three  men  ?  It  is  for  you  to  say ; 
I  do  not."  (20)  In  instructing  the  juiy  as  follows :  "  David 
Niggle  went  on  the  stand  and  he  swears  he  gave  the  doctor 
money  for  a  bottle  of  whisky  and  the  doctor  went  off  and 
brought  it  to  Miller's  store  and  left  it  for  him  and  he  got  it. 
Unless  the  doctor  was  acting  as  agent  for  Mr.  Niggle  and 
bought  the  whisky  somewhere  else  but  at  his  own  store,  then 
he  would  be  guilty,  and  the  doctor  went  on  the  stand  and  never 
explained  it"  (21)  In  instructing  the  jury  as  follows :  "  The 
doctor  said  that  he  had  put  ten  barrels  of  whisky  into  his  store 
from  September  23, 1894,  up  until  the  time  of  the  hearing  in 
October,  1895;  that  is  his  own  evidence  offered  by  himself. 
We  allowed  the  commonwealth's  attorney  to  ask  Mr.  McClaren, 
under  objection,  how  much  was  sold  in  the  four  months  that 
he  was  there,  and  he  said  about  five  barrels  were  sold  in  the 
four  months,  from  September  until  January.  We  did  this  for 
this  purpose,  and  you  will  only  consider  it  for  tliis  purpose ; 
these  clerks  said  that  the  doctor  authorized  them  to  sell  it  and 
told  you  that  they  sold  it,  and  the  doctor  said  he  did  not,  and 
we  allowed  that  to  go  in  solely  for  the  purpose  of  settling  the 
question  of  veracity  between  them,  or  in  other  words,  of  giving 
you  an  opportunity  to  say  by  the  doctor's  action  whether  he 
wanted  to  sell  whisky  against  law  or  not ;  and  I  want  to  repeat 
it,  the  fact  that  it  was  there  was  of  no  account  at  all  so  far  as 
unlawful  sales  are  made  if  not  by  him  or  his  clerks  by  his 
authority,  but  you  can  use  it  for  the  purpose  of  determining  as 
Vol.  V— 88 
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near  as  you  can  the  doctor's  intention.  We  also  allowed 
Dr.  Redick  and  Mr.  Boyd  and  Mr.  Balph  to  testify  as  to  their 
sales.  You  recollect  what  they  said,  and  we  think  you  have  a 
right  to  consider  this  in  coming  to  the  determination  whether 
or  not  the  doctor,  as  a  business  man,  a  careful  man,  an  honest 
man,  would  not  know  from  the  large  amount  of  sales  whether 
or  not  his  clerks  were  acting  lawfully,  and  only  for  that  pur- 
pose. If  Dr.  Johnston  had  not  gone  on  the  stand  we  would 
have  ruled  out  all  this  testimony,  because  it  does  not  affect  this 
case  only  so  far  as  it  may  lead  you  to  get  a  correct  conclusion 
as  to  who  is  teUing  the  truth,  and  we  also  let  in  the  testimony 
of  Mr.  Wampler,  who  said  that  when  the  doctor  told  him  he 
wanted  to  buy  two  or  three  barrels — ^you  recollect  what  the 
doctor  says  he  told  him.  You  have  a  right  to  take  Mr.  Wam- 
pler's  statement  as  true,  as  the  doctor  went  on  the  stand  and 
did  not  deny  it,  and  that  was  let  in  for  the  purpose  of  showing 
to  you  what  were  his  intentions.  What  did  he  intend  to  do 
when  he  got  this  drug  store,  and  that  does  not  determine 
whether  or  not  he  told  the  truth,  but  it  goes  in  the  scale  for 
you  to  weigh  and  give  it  such  consideration  and  such  weight 
in  this  matter  as  you  may  think  right  and  just,  and  as  it  is 
worthy  of  in  coming  to  a  conclusion  as  to  the  truth  of  the  wit- 
nesses." (22)  As  a  whole  the  charge  of  the  court  tends  to 
belittle  and  prejudice  the  defendant,  and  it  is  not  a  judicial 
presentation  of  the  case. 

J*.  M.  Thompson  and  S.  F.  Bowser^  with  them  E.  L.  Ralston^ 
for  appellant. — The  evidence  of  the  other  druggists  touching 
the  legitimate  amount  of  whisky  which  could  be  used  in  a 
properly  conducted  drug  business  was  immaterial  and  inadmis- 
sible. The  spirit  which  prevades  the  charge  and  the  manner 
and  style  of  its  delivery  tend  to  belittle  and  prejudice  the 
defendant's  suit  and  in  expression  and  tone  it  was  not  a  judicial 
presentation  of  the  case :  Coxe  v.  Derringer,  82  Pa.  236 ;  Hey- 
drick  V.  Hutchinson,  165  Pa.  208 ;  Cole  v.  High,  178  Pa.  690. 

A.  M.  Ohristlet/  and  TT.  A,  Forqaer^  with  them  A.  G-.  WilUamx^ 
for  appellee. — There  is  ample  and  superabundance  of  evidence 
in  this  case  to  warrant  the  jury's  finding ;  it  only  requires  a 
glance  at  the  notes  of  testimony  as  printed  in  the  appellant*s 
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paper-book  to  convince  that  illicit  sales  of  intoxicating  liquors 
were  made  in  the  drug  store  owned  and  controlled  by  the  defend- 
ant, Johnston,  by  himself  as  well  as  by  his  clerks. 

Opinion  by  Bbavbb,  J.,  October  12, 1897 : 

The  first  five  assignments  of  error,  all  of  which  relate  to 
answers  of  the  court  to  the  defendant's  points,  have  nothing  in 
them  worthy  of  serious  consideration.  They  seem  to  be  aban- 
doned by  the  defendant  in  his  argument  in  which  he  says : 
"  This  case  involves  questions  of  evidence  mainly  supplemented 
with  errors  committed  by  the  court  in  its  general  charge.'* 
None  of  the  assignments  covering  the  answers  to  points  seem 
to  be  dwelt  upon  or  even  alluded  to,  except  the  sixth.  In  the 
latter  the  court  was  asked  to  say :  "  The  defendant,  being  by 
law  compelled  to  employ  legal  pharmacists  and  these  being 
accredited  and  accepted  by  the  commonwealth,  he  is  not  charged 
with  either  the  knowledge  or  visited  with  the  crime  of  his 
clerks,"  which  was  answered  by  the  court  as  f oUowf.  :  "  If  the 
unlawful  sales  or  unlawful  furnishing  was  with  the  knowledge 
and  consent  of  the  defendant,  refused ;  if  without  his  knowl- 
edge and  consent,  affirmed."  The  argument  of  the  defendant 
upon  this  branch  of  the  case  seems  to  be  that,  inasmuch  as  the 
commonwealth  requires  persons  who  practice  pharmacy  to  pass 
an  examination  and  secure  a  certificate  of  competency  in  order 
to  qualify  for  so  doing,  under  the  provisions  of  the  Act  of  the 
24th  of  May,  1887,  P.  L.  189,  and  the  defendant,  in  order  to 
carry  on  the  business  of  pharmacy,  being  compelled  to  employ 
persons  cei'tified  as  competent  under  the  provisions  of  the  said 
act,  he  cannot  be  held  liable  for  violations  of  the  law  committed 
by  such  employees,  even  when  the  law  has  been  violated,  not 
only  with  his  knowledge  and  consent  but  by  his  express  direc- 
tions. The  court  below  properly  answered  this  proposition. 
If  the  defendant  had  been  on  trial  for  carrying  on  the  business 
of  pharmacy  contrary  to  the  provisions  of  the  act  of  1887,  supra 
and  its  supplements,  the  fact  that  he  had  employed  skilled 
pharmacists  whose  qualifications  were  vouched  for  by  the  certifi- 
cate of  the  Pharmaceutical  Examining  Board  would  have  pro- 
tected him  from  the  penalties  provided  for  in  said  act :  Com.  v. 
Johnson,  144  Pa.  377.  The  certificate  of  competency  as  a 
pharmacist,  however,  in  no  way  relieves  the  person  holding  it 
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from  the  duty  of  obeying  his  employer  within  the  scope  of  hin 
employment,  nor  the  employer  from  the  penalty  of  violated  law. 
The  relations  of  a  qualified  pharmacist  to  his  employer,  so  fai 
as  the  sale  of  intoxicating  drinks  is  concerned,  are  in  no  respect 
different  from  what  they  would  have  been,  if  the  act  of  1887, 
supra,  had  never  been  passed.  The  answer  of  the  court,  there- 
fore, to  the  defendant's  tenth  point  was  entirely  correct.  The 
cases  relating  to  mine  bosses  relied  upon  by  the  defendant  have 
no  application  whatever  to  the  present  case. 

The  seventh,  eighth,  ninth  and  thirteenth  assignments  of 
error  are  not  sustained.  They  all  relate  in  some  form  to  the 
amount  of  whisky  taken  into  and  sold  from  the  drug  store  of 
the  defendant.  All  the  testimony  relating  to  that  subject, 
whilst  not  conclusive  as  to  the  guilt  of  the  defendant,  was  not 
entirely  irrelevant.  The  defendant  was  tried  upon  an  indict- 
ment containing  five  counts :  the  first  count,  for  selling  liquor 
without  a  license  to  an  individual  named  and  others  unknown; 
the  second  and  third  counts,  for  selling  or  furnishing  intoxicat- 
ing liquors  to  persons  therein  named  on  Sunday ;  the  fourth, 
for  selling  intoxicating  liquors  as  a  druggist  without  a  regular 
prescription  of  a  regularly  registered  physician  authorizing  him 
so  to  do ;  and  the  fifth,  for  selling  more  than  once  on  the  same 
prescription.  The  possession  of  the  whisky  in  the  defendant's 
cellar  was  the  first  link  which,  if  connected  with  other  links, 
would  constitute  a  chain  of  evidence  which  would  justify  his 
conviction.  The  possession  of  poison  or  of  a  deadly  weapon, 
although  not  conclusive  as  to  the  guilt  of  a  defendant  charged 
with  murder,  is,  nevertheless,  relevant  and  competent  as  con- 
stituting the  first  link  in  a  chain  which  may  lead  to  a  convic- 
tion. It  is  no  answer  to  evidence  that  it  does  not  prove  the 
plaintiff's  whole  case.  If  it  is  a  link  in  the  chain  of  the  evidence 
afterwards  to  be  given,  it  is  admissible :  Johnston  v.  Warden, 
8  Watts,  101 ;  Haughey  v.  Strickler,  2  W.  &  S.  411.  "It  is 
not  necessary  that  the  relevancy  of  testimony  should  appear  at 
the  time,  when  it  is  offered,  it  being  the  usual  course  to  receive 
at  any  proper  and  convenient  stage  of  the  trial,  in  the  discre- 
tion of  the  judge,  any  evidence  which  the  counsel  shows  will 
be  rendered  material  by  other  evidence  which  he  undertakes  to 
produce.  If  it  is  not  subsequently  thus  connected  with  the 
issue,  it  is  to  be  laid  out  of  the  case : "  1  Greenleaf  (11th  ed.), 
sec.  51. 
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The  tenth,  eleventh  and  twelfth  assignments  of  error  must  be 
sustained.  Three  druggists  doing  business  in  the  same  town 
with  the  defendant  were  called  to  testify  as  to  the  amount  of 
liquor  required  in  the  business  in  which  they  were  concerned 
respectively,  the  following  formal  offer  being  made  in  relation 
thereto :  "  It  is  proposed  to  prove  by  the  witness  on  the  stand 
and  others  in  a  similar  position  that  in  running  a  legitimate 
drug  business  one  barrel  of  liquor  does  a  year  or  about  that — 
a  larger  business  than  was  conducted  by  Dr.  Johnston — and 
that  Dr.  Johnston  during  five  months,  as  testified  by  the  wit- 
nesses here,  consumed  a  barrel  a  month  in  his  business."  Two 
of  the  witnesses  testified  that  in  their  business  they  consumed 
each  about  one  barrel  in  twelve  months.  The  third  witness, 
however,  Mr.  Balph,  testified  that  he  used  about  fifteen  or 
twenty  gallons  per  year.  It  is  very  plain  that,  if  the  testimony 
of  these  three  witnesses  was  competent  to  affect  the  rights  of 
the  defendant,  on  the  same  principle  Balph's  testimony  would 
have  convicted  the  other  two  who  sold  twice  as  much  as  he  did. 
No  fixed  standard  as  to  what  constitutes  a  legitimate  business 
was  shown  or  can  be  shown,  and  for  this  reason  all  the  testi- 
mony upon  this  subject  was  both  incompetent  and  irrelevant 
and  should  have  been  excluded.  In  the  manufacture  of  pro- 
prietary medicines  a  druggist  doing  a  legitimate  business  might 
use  five  times  as  much  whisky  as  one  who  did  an  illegitimate 
business. 

As  to  the  testimony  of  Reiseman,  complained  of  in  the  four- 
teenth assignment,  it  was  stricken  out  by  the  court  subsequently 
as  erroneous,  which  it  certainly  was.  The  rights  of  the  defend- 
ant would  have  been  better  guarded,  if  the  testimony  had  not 
been  admitted ;  but,  having  been  admitted,  the  court  did  the 
best  in  its  power  to  remedy  the  fault.  We  cannot  see  that  the 
defendant  suffered  materially,  as  the  case  was  finally  submitted 
to  the  jury. 

The  sixteenth  assignment  of  error  is  not  sustained.  The 
defendant's  knowledge  of  sales  made  on  Sunday  was  a  fact. 
The  witness  may  have  known  the  fact  by  the  presence  of  the 
defendant  at  the  time  the  sale  was  made,  by  his  declarations  as 
to  knowledge,  and  in  other  ways.  As  to  the  manner  in  which 
he  acquired  the  knowledge,  the  defendant  had  the  right  to 
cruft8-examine  him.  The  testimony,  so  far  as  it  went,  was 
entirely  proper. 
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The  seventeenth  assignment  of  error  is  not  presented  to  us  in 
accordance  with  our  rules.  The  letter  referred  to  is  not  printed 
nor  do  we  have  any  intimation  in  the  assignment  itself  where  it 
can  be  found.     It  is,  therefore,  overruled. 

In  the  portion  of  the  charge  embraced  in  the  eighteenth  as- 
signment of  error  the  trial  judge  invades  the  province  of  the 
jury.  He  states  as  a  fact  that  there  has  been  great  violation  of 
the  law  in  this  drug  store  by  scnnebody.  This  was  an  impor- 
tant step  in  fixing  the  guilt  upon  the  defendant.  The  most 
that  could  be  judicially  said  upon  that  subject  was  that,  if  cer- 
tain of  the  witnesses  who  had  testified  to  sales  made  there  were 
believed,  the  law  had  been  violated ;  but  the  credence  to  be 
given  to  the  testimony  of  all  witnesses  is  for  the  jury. 

The  part  of  the  charge  complained  of  in  the  nineteenth  assign- 
ment of  error  is  open  to  the  objection  made  thereto  by  the  ap- 
pellant. It  has  something  of  the  appearance  of  a  certificate  of 
character  of  the  witnesses  for  the  commonwealth  who,  if  their 
testimony  was  believed,  were  themselves  undoubtedly  guilty  of 
a  violation  of  law,  and  the  manner  in  which  their  testimony  is 
commented  upon  tends  undoubtedly  to  minimize  that  of  the 
defendant,  but  we  are  not  prepared  to  say  that  the  latitude 
allowed  to  the  court  in  commenting  upon  the  evidence  of 
both  sides  has  been  transgressed  in  such  a  way  as  to  constitute 
reversible  eiTor,  if  this  assignment  contained  the  only  error 
complained  of. 

The  part  of  the  charge  embraced  in  the  20th  assignment  cov- 
ers the  same  question  involved  in  the  answer  to  the  defendant's 
fifth  point  The  instruction  was  correct  and  the  assignment  is 
overruled. 

The  part  of  the  general  charge  complained  of  in  the  21st 
assignment  is  an  effort  to  qualify  the  purposes  for  which  the 
testimony  complained  of  in  the  seventh,  eighth,  ninth,  tenth, 
eleventh,  twelfth,  thirteenth  and  fifteenth  assignments  of  error 
was  admitted.  The  purpose  for  which  this  testimony  was  ad- 
mitted is  stated  by  the  court  to  be  twofold :  first,  for  the  pur- 
pose of  settling  the  question  of  veracity  between  the  witnesses 
and  the  defendant,  and  secondly,  "  for  the  purpose  of  determin 
ing  as  near  as  you  can  the  Doctor's  intention."  It  is  to  be 
observed  that  this  testimony  was  all  received  during  the  pre- 
sentation of  the  commonwealth's  case  in  chief.     It  c-ould  not 
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therefore,  have  been  introduced  for  the  purpose  of  testing  the 
veracity  of  the  defendant.  The  court,  however,  says :  "  If  Dr. 
Johnston  had  not  gone  on  the  stand,  we  would  have  ruled  out 
all  tills  testimony,  because  it  does  not  affect  this  case  only  so 
far  as  it  may  lead  you  to  get  a  correct  conclusion  as  to  who  is 
telling  the  fefuth."  The  testi  mony  should  not  have  been  admitted 
in  anticipation  of  the  defendant's  taking  the  stand.  He  had  a 
right  to  do  so  or  to  refrain  from  doing  so.  If  he  took  the  stand 
and  did  not  deny  the  testimony  of  the  witnesses,  no  light  would 
be  thrown  upon  the  question  of  his  veracity  and  the  prejudice 
of  the  jury  against  the  defendant  greatly  aroused.  As  a  matter 
of  fact,  the  defendant  did  not  deny  the  amount  of  liquor  which 
went  into  his  store  nor  did  he  seriously  controvert  the  testimony 
of  the  witnesses  as  to  the  amount  that  was  sold.  There  was, 
therefore,  no  question  of  veracity  between  them  and  the  testi- 
mony admitted  threw  no  light  upon  the  subject.  Nor  was  the 
testimony  admitted  any  evidence  of  a  wrongful  intention  on  the 
part  of  the  defendant.  The  fact  that  he  purchased  any  number 
of  baiTcls  of  whisky  was  no  evidence  that  he  intended  to  sell 
them  in  any  given  time.  The  court  distinctly  sa3rs  that  "  The 
fact  that  it  was  there  was  of  no  account  at  all  so  far  as  unlaw- 
ful sales  are  made,  if  not  by  him  or  his  clerks,  by  his  authority, 
but  you  can  use  it  for  the  purpose  of  determining  as  near  as 
you  can  the  doctor's  intention.'-  How  could  the  mere  presence 
of  a  number  of  barrels  of  whisky  in  his  cellar  be  an  evidence  of 
the  intention  on  the  part  of  the  defendant  to  sell  it  more  rap- 
idly than  did  his  neighbors  who  confined  their  sales  to  a  barrel 
a  year?  In  regard  to  the  testimony  of  the  neighboring  druggists, 
the  court  says :  "  We  also  allowed  Dr.  Redick  and  Mr.  Boyd 
and  Mr.  Balph  to  testify  as  to  their  sales.  You  recollect  what 
they  said,  and  we  think  you  have  a  right  to  consider  this  in  com- 
ing to  the  determination  whether  or  not  the  Doctor,  as  a  business 
man,  a  careful  man,  an  honest  man,  would  not  know  from  the 
large  amount  of  sales  whether  or  not  his  clerks  were  acting  law- 
fully and  only  for  that  purpose."  There  is  no  evidence  what- 
ever that  the  defendant  had  knowledge  of  the  amount  sold  by 
these  druggists  or  that  there  was  any  recognized,  fixed  stand- 
ard of  the  amount  that  a  drug  store,  doing  a  legitimate  business, 
should  sell.  How  then  could  the  amount  sold  by  them  deter- 
mine in  his  mind  what  should  be  sold  by  his  clerks  ?    The  only 
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view  of  this  case  in  which  any  of  this  testimony  was  legal  evi- 
dence is  the  one  pointed  out  in  our  remarks  upon  the  seventli, 
eighth,  ninth  and  thirteenth  assignments  of  error. 

The  twenty-second  assignment  has  been  sufiBciently  passed 
upon  by  what  we  have  already  said  in  regard  to  the  specific 
parts  of  the  charge  complained  of.  For  the  reasons  stated,  we 
are  forced  to  the  conclusion  that  the  case  must  be  retried. 

The  judgment  is  reversed  and  a  new  venire  awarded. 


The  City  of  Philadelphia  v,  Paul  Thurlow,  owner,  and 
William  D.  Neilson,  present  owner,  admitted  to  inter- 
vene pro  inter  esse  sue,  Appellants. 

Municipal  Hens-^Accuracy  of  description. 

Municipal  claims  do  not  i*equire  as  strictly  accurate  descriptions  as  those 
of  mechanics  for  work  done  on  particular  property.  The  object  of  the 
description  is  to  ascertain  the  locality  of  the  property  chai'ged  and  this  is 
sufficiently  accurate  if  executed  as  nearly  as  may  be. 

Taxes^Duplication  of  liens^Releaae  of  costs  by  city. 

Where  taxes  have  been  liened  against  several  portions  of  land  owned  by 
one  estate  instead  of  against  one  large  tract,  the  apportionment  of  the 
assessment  and  liens,  affects  only  the  matter  of  costs.  The  offer  by  the 
city  to  accept  the  principal  of  the  taxes  in  dispute  with  interest  and  the 
costs  incident  to  the  satisfaction  of  one  lien  for  each  year,  presents  as 
equitable  a  result  as  defendant  should  attain. 

Argued  Oct.  5,  1897.  Appeal,  No.  10,  Oct.  T.,  1897,  by 
defendant,  from  order  of  C-  P.  No.  4,  Phila.  Co.,  Sept.  T.,  1888, 
No.  159,  M.  L.  D.  dismissing  rule  to  open  judgment.  Before 
Rice,  P.  J.,  Wickham,  Beaver,  Reedeb,  Oblady,  Smith 
and  PoBTEB,  JJ.     Modified  and  affirmed. 

Rule  to  open  judgment.  Before  Aenold,  P.  J. 
The  facts  appear  from  the  petition  as  follows : 
The  petition  of  William  D.  Neilson  sets  forth  that  he  was  the 
owner  of  a  lot  of  ground  situate  in  the  Twenty-fifth  ward  of  the 
city  of  Philadelphia,  describing  it  according  to  its  metes  and 
bounds  as  set  forth  in  his  deed  for  it,  dated  July  13, 1895,  duly 
acknowledged,  recorded,  and  registered  in  the  department  of 
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surveys,  July  15,  1895 ;  that  the  city  of  Philadelphia  had  filed 
a  lien  for  taxes  November  28, 1888,  for  the  taxes  for  the  years 
1888, 1884, 1885, 1886,  and  1887  against  a  lot  described  in  the 
said  lien  which  was  for  only  a  small  part  of  the  lot  described  in 
his  deed. 

That  the  description  in  the  lien  did  not  correspond  to  any  of 
the  deeds  of  any  of  the  former  owners  of  the  lot,  the  predecessors 
in  title  of  the  petitioner,  nor  was  there  any  registered  or  re- 
corded plan  or  any  marks  on  the  ground  of  any  lot  as  described 
in  the  said  lien,  but  that  the  description  of  the  lot  in  the  lien 
was  arbitrarily  and  without  authority  of  law  laid  out  and  de- 
scribed by  the  city  of  Philadelphia. 

That  the  description  of  the  lot  in  the  Uen  did  not  correspond 
with  the  maps  and  plans  of  the  registry  bureau  of  the  city  of 
Philadelphia,  as  provided  by  the  act  of  March  14,  1865,  and 
that  the  lien  was  not,  therefore,  a  lawful  lien  upon  the  aforesaid 
lot  belonging  to  the  petitioner. 

And  further,  that  the  sci.  fa.  upon  the  lien  for  taxes  was  not 
issued  by  the  city  imtil  January  29,  1891,  as  appeared  by  the 
record,  and  therefore  that  the  lien  for  taxes  for  1883, 1884,  and 
1885  ceased  and  determined  because  the  writ  did  not  issue  for 
taxes  for  those  yeara  within  five  years  from  the  first  day  of 
January  in  the  year  succeeding  that  in  which  the  said  taxes 
became  due. 

The  prayer  of  the  petition  ^vas  for  a  rule  upon  the  plaintiff  to 
show  cause  why  the  petitioner  should  not  be  allowed  to  inter- 
vene as  a  defendant  pro  interesse  suo,  and  why  the  judgment 
should  not  be  opened  and  the  petitioner  let  in  to  make  defense. 

The  city  filed  no  answer,  and  at  the  hearing  of  the  rule  to  show 
cause  the  court  discharged  it  in  an  opinion  by  Abnold,  P.  J., 
as  follows : 

Taxes  on  real  estate  in  the  city  of  Philadelphia  are  assessed 
by  assessors  appointed  by  the  board  of  revision  of  taxes,  which 
board  was  created  by  the  Act  of  March  14, 1865,  P.  L.  320. 
That  act,  as  amended  by  the  Act  of  February  2,  1867,  P.  L. 
137,  provides  that  the  courts  of  common  pleas  shall  appoint 
three  persons  who  shall  compose  the  board  of  revision  of  taxes, 
who  shall  have  the  power  to  equalize  assessments  by  raising  or 
lowering  valuations,  either  in  individual  cases  or  by  wards,  to 
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rectify  all  errors,  make  valuations  when  they  have  been  omitted, 
require  the  attendance  of  assessors  or  other  citizens  for  exami- 
nation ;  and  the  said  board  shall  hear  all  the  appeals  and  appli- 
cations of  the  taxpayers,  subject  to  an  appeal  to  the  court  of 
common  pleas  whose  decision  shall  be  final.  They  are  invested 
with  all  the  powers  theretofore  conferred  upon  the  city  com- 
missioners of  Phikdelphia  and  the  commissioners  of  the  counties 
of  the  state  in  relation  to  the  assessors  and  the  assessment  and 
collection  of  taxes  within  the  city  and  county  of  Philadelphia, 

The  assessors  are  appointed  by  the  board  of  revision  of  taxes 
for  the  term  of  five  years,  as  authorized  by  the  Acts  of  April  12, 
1873,  P.  L.  715,  and  June  5, 1874,  P.  L.  276. 

The  duty  of  the  assessors  is  to  ascertain  the  dimensions  and 
quantity  of  each  lot  or  piece  of  ground  assessed  and  return  the 
same  with  their  assessment ;  and  whenever  the  return  shall  not 
be  sufficiently  certain  to  enable  the  receiver  of  taxes  to  prop- 
erly describe  any  lot  of  ground  against  which  he  is  about  to 
proceed  for  the  recovery  of  registered  taxes,  it  shall  be  the 
duty  of  the  surveyor  of  the  district  in  which  the  lot  of  ground 
is  situated  to  furnish  the  receiver  with  an  accurate  measure- 
ment thereof,  together  with  a  precise  description  of  its  locality : 
Act  of  May  16, 1857,  P.  L.  549.  Assessors  are  also  required 
to  ascertain  the  proper  orthography  of  the  name  of  each  taxable 
peraon  within  their  districts,  the  exact  number  of  his  residence, 
and  his  occupation,  profession,  or  business,  and  to  state  plainly 
all  such  particulars  in  his  assessment  list:  Act  of  April  13, 
1859,  P.  L.  595.  While  this  act  was  intended  more  particu- 
larly for  making  the  jury  and  voters'  lists,  yet  the  importance 
of  a  correct  spelling  of  the  taxpayers'  names,  in  assessing  real 
estate,  may  be  seen  in  the  case  of  Green  v.  Belford,  4  Penny. 
65,  in  which  it  was  decided  that  a  sheriff's  sale  of  real  estate  of 
Jane  Belford  as  the  property  of  J.  Bedford,  on  a  municipal 
claim,  passed  no  title.  A  sale  of  land  of  Samuel  Giffen  on  an 
assessment  for  taxes  in  the  name  of  Samuel  Griffin,  with  other 
irregularities,  was  held  to  confer  no  title :  Fisk  v.  Corey,  141 
Pa.  384. 

A  method  of  obtaining  this  information  is  provided  by  tlie 
Act  of  March  14,  1865,  above  referred  to,  which  established  a 
registry  bureau,  in  which  a  description  of  all  real  estate,  and 
the  names  of  the  owners  thereof,  shall  be  registered  and  plotted 
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in  plan  books,  so  that  accurate  descriptions  of  the  same  and 
the  names  of  the  present  owners  may  be  obtained.  The  advan- 
tage of  registration  to  the  property  owner  is  that  no  property 
so  registered  shall  be  subject  to  sale  for  taxes  or  other  municipal 
claims,  except  in  the  name  of  the  owner  so  returned,  after 
recovery  by  suit  and  service  of  the  writ  on  him,  as  in  cases  of 
a  summons  in  a  personal  action,  as  provided  by  the  Act  of 
March  29,  1867,  P.  L.  600:  Simons  v.  Kern,  92  Pa.  455; 
Gans  V.  Philadelphia,  102  Pa.  97;  Philadelphia  v.  Dungan, 
124  Pa.  52. 

When  taxes  remain  unpaid  for  one  year  after  they  have  be- 
come delinquent,  it  ia  the  duty  of  the  receiver  of  taxes  to  pro- 
cure an  accurate  description  of  the  real  estate  upon  which  they 
have  been  assessed,  and  to  file  liens  (claims)  therefor :  Act  of 
April  19, 1883,  P.  L.  9,  sec.  6. 

Municipal  claims  do  not  require  as  strictly  accurate  descrip- 
tions as  those  of  mechanics  for  work  done  on  particular  prop- 
erty. The  object  of  the  description  is  to  ascertain  the  locality 
of  the  property  charged,  and  this  is  sufl&ciently  accurate  if  exe- 
cuted as  nearly  as  may  be :  Thomas  v.  Northern  Liberties,  18 
Pa.  117 ;  Allentown  v.  Hower,  93  Pa.  332, 

When  taxes  on  separate  and  distinct  properties  in  this  city 
are  assessed  together  as  one  estate,  the  board  of  revision  (tak- 
ing the  place  of  the  county  commissioners)  may  apportion  the 
same  ratably  upon  the  several  and  distinct  portions  of  the  prop- 
erty so  assessed  together :  Act  of  March  11,  1846,  P.  L.  115, 
sec.  8. 

When  a  claim  for  taxes  or  other  municipal  claim  has  been 
filed  against  any  lot  of  ground  in  the  city  of  Philadelphia,  and 
said  lot  consists  of  two  or  more  lots  belonging  to  different  per- 
sons, the  court  shall  permit  and  require  the  claim  to  be  amended 
and  apportioned,  so  that  a  due  proportion  thereof  shall  be  charged 
against  and  recovered  from  the  several  lots  included  in  the  claim 
as  originally  filed:  Act  of  March  22,  1869,  P.  L.  477.  Hence 
the  inclusion  of  several  lots  in  one  claim  is  not  fatal  to  it:  City 
V.  Cadwallader,  22  W.  N.  C.  8. 

In  the  present  action  a  claim  has  been  filed  against  a  lot  of 
ground  on  the  east  side  of  Boudinot  street,  at  the  southeast 
comer  of  Hart  lane,  one  hundred  and  fifty-three  feet  south  of 
Indiana  avenue,  being  eighteen  feet  one  inch  front  and  forty- 
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two  feet  six  inches  deep  on  the  south  line,  and  fifty-three  feet 
deep  on  the  north  line  to  a  three  feet  wide  alley,  for  registered 
taxes  of  1883, 1884,  1885,  1886  and  1887.  The  claim  was  filed 
November  23, 1888. 

William  D.  Neilson,  the  present  owner  of  a  large  lot  of  ground, 
of  which  the  above  is  part,  which  he  purchased  at  sheriffs  sale, 
and  obtained  a  deed  therefor,  dated  July  13,  1896,  now  asks 
that  the  claim  be  struck  off  or  the  judgment  opened  to  admit 
of  a  defense  of  misdescription.  The  defendant's  large  lot  is  in 
the  shape  of  a  trapezoid,  or  plain  four-sided  figure  having  two 
of  the  opposite  sides  parallel  with  each  other.  It  is  one  hun- 
dred and  seventy-four  feet  eight  and  three  quarters  inches  long 
on  its  east  line,  on  Gunner  street,  and  fifty-6even  feet  seven 
and  one  eighth  inches  on  its  west  line,  on  Boudinot  street,  which 
is  parallel  with  the  east  line,  the  distance  between  them  on  a 
right  line  being  ninety-seven  feet  six  inches,  and  on  the  diag- 
onal line  one  hundred  and  fifty-two  feet  one  and  five  eighths 
inches.  This  lot  has  been  assessed  in  sixteen  small  lots,  hav- 
ing a  three  feet  wide  alley  laid  out  between  them.  It  was  stated 
in  argument  that  the  assessors  got  the  plan  of  these  smaller  lots 
from  the  surveyor  of  the  district,  who  made  it  for  a  former 
owner  of  the  ground  for  use  in  selling  building  lots.  This  was 
prior  to  the  assessment  for  1883,  and  it  was  a  proper  source  of 
information,  according  to  the  act  of  May  16,  1867,  before  re- 
ferred to.  If  the  owner  at  that  time  did  not  adopt  the  plan  or 
sell  any  of  his  lots  by  it,  and  did  not  desire  his  large  lot  assessed 
in  small  lots,  he  had  the  right  to  appeal  to  the  board  of  revision 
to  rectify  the  error,  as  that  board  could  rectify  it  under  the  act 
of  March  14,  1865,  before  cited.  His  appeal  should  have  been 
made  to  the  board  of  revision,  as  the  court  has  no  power  to  re- 
lieve him  on  such  a  complaint:  Clinton  School  District's  Appeal, 
66  Pa.  315;  Van  Norfs  Appeal,  121  Pa.  118;  Moore  v.  Taylor, 
147  Pa.  481.  Failing  to  do  so  then  it  is  too  late  now.  His 
laches  is  a  sufficient  reason  for  dismissing  his  appeal :  City  v. 
Michener,  7  W.  N.  C.  558. 

It  is  undoubtedly  true  that  the  assessments  should  follow  the 
description  of  the  property  as  furnished  by  the  owner  to  the 
registry  bureau ;  but  there  are  some  exQeptions.  One  is  a  case, 
like  the  present,  where  the  owner  has  subdivided  his  property 
for  the  purpose  of  sale :  Beltzhoover  Borough  v.  Maple,  130 
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Pa.  885,  If  he  wishes  to  withdraw  his  plan  of  subdivision  he 
should  appeal  to  the  board  of  revision  at  once,  and  he  will  find 
that  board  always  disposed  to  hear  his  appeal  and  correct  all 
errors,  whether  made  by  him  or  the  assessors.  Fortunately  no 
sale  has  been  made  in  the  present  case,  and  the  city  solicitor 
states  that  the  board  of  revision  will  do  all  that  can  be  done  to 
consolidate  the  assessments,  if  the  present  owner  will  pay  the 
.arrears  of  taxes  due  by  the  property. 

Another  exception,  in  which  the  assessors  may  disregard  the 
description  in  the  deeds,  is  the  case  of  a  large  tract  of  land 
crossing  opened  public  streets.  In  such  a  case  the  assessors 
and  board  may  make  a  division  of  the  tract,  so  as  to  assess  the 
several  lots  according  to  their  frontage  and  depth  on  actually 
opened  public  streets ;  but  neither  the  assessors  nor  the  board 
have  authority  to  lay  out  private  streets  or  alleys,  nor  recognize 
any  except  such  as  are  laid  out  by  the  owners  of  the  property. 

The  sci.  fa.  on  the  claim  was  not  issued  untit  January  20, 1891. 
At  that  time  the  hen  of  the  taxes  of  1883, 1884  and  1885  had 
expired,  and  the  property  was  discharged  from  them :  City  v. 
Heister,  142  Pa.  39. 

The  plaintiff  agrees  to  deduct  the  taxes  of  these  years  with 
the  interest  thereon  included  in  the  judgment,  and  therefore  it 
is  unnecessary  to  send  the  case  to  a  jury  for  that  purpose  only. 

Rule  discharged. 

Errors  assigned  were  (1,  2)  discharging  the  rule.  (3)  In 
not  holding  that  the  lien  for  taxes  for  the  years  1883, 1884  and 
1885  had  ceased  and  determined  before  the  entry  of  the  judg- 
ment, because  the  writ  of  scire  facias  did  not  issue  for  the  taxes 
for  these  years  within  five  years  from  the  first  day  of  January 
in  the  year  succeeding  that  in  which  the  said  taxes  became  due 
respectively,  and  that  the  judgment  therefore,  so  far  as  it 
covered  the  taxes  for  these  years,  should  be  opened,  and  the 
said  William  D.  Neilson  be  allowed  to  make  defense.  (4)  In 
not  holding  that  there  was  no  recorded  plan  or  deed  describing 
the  property  as  the  city  had  described  it  in  the  lien  upon  which 
the  judgment  was  entered ;  and  that,  therefore,  the  lien  was 
not  filed  in  accordance  with  the  statutes  which  prescribe  the 
manner  of  filing  hens  for  taxes  in  the  city  of  Philadelphia. 
(5)  In  holding  that  the  only  remedy  of  a  taxpayer  for  an  im- 
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proper  description  of  his  land  in  a  tax  lien  was  by  appeal  to  the 
board  of  revision  of  taxes.  (6)  In  holding  that  the  taxpayer's 
omission  to  appeal  to  the  board  of  revision  of  taxes  for  relief 
against  the  improper  description  of  his  land  in  the  tax  lien,  or 
assessment  filed,  was  a  bar  to  his  relief  by  the  court  of  common 
pleas  in  the  present  proceedings. 

T,  B.  Storky  for  appellant. —  The  court  below  seemed  to  con- 
cede in  its  opinion  that  the  city  could  not  arbitrarily  cut  up  the 
taxpayer's  land  into  sixteen  different  lots  and  file  a  lien  against 
each  lot. 

It  is  undoubtedly  true  that  the  assessments  should  follow  the 
description  of  the  property  as  furnished  by  the  owner  to  the 
registry  bureau,  but  there  are  some  exceptions,  as  in  a  case  like 
the  present,  where  the  owner  has  subdivided  his  property  for 
the  purpose  of  sale :  Beltzhoover  Borough  v.  Maple,  130  Pa. 
885. 

Without  burdening  this  brief  with  all  the  acts  of  assembly 
on  the  subject  the  following  may  be  cited  as  showing  the  in- 
tent of  the  legislature:  Act  of  February  3,  1824,  P.  L.  18; 
Act  of  April  16, 1840,  P.  L.  410 ;  Act  of  May  16, 1857,  P.  L. 
649 ;  Act  of  March  14, 1865,  P.  L.  320 ;  Act  of  April  19, 1883, 
P.  L.  9. 

The  ancillary  legislation  upon  the  matter  of  locality  indexes 
may  also  be  cited. 

Act  of  March  31,  1864,  P.  L.  171,  and  the  Act  of  Febru- 
ary 16, 1866,  P.  L.  50,  provide  for  a  locality  index  of  tax  liens, 
the  latter  act  making  it  a  duty  "  to  place  in  the  locality  index 
....  the  street  front  of  real  estate  against  which  writs  of  scire 
facias  shall  issue." 

The  courts  have  uniformly  taken  this  view  of  the  tax  lien 
acts :  Wolf  v.  City,  105  Pa.  25 ;  Scranton  v.  Jones,  133  Pa. 
219. 

Defendant  has  offered  repeatedly  to  pay  the  taxes  which  are 
really  due  the  city,  deducting  the  costs  caused  by  the  improper 
filing  of  sixteen  liens  instead  of  one,  and  deducting  the  inter- 
est ;  and  the  city,  as  he  understood  it,  agreed  to  the  proposi- 
tion. But  more  than  one  year  has  elapsed  and  the  taxes  still 
remain  a  lien  upon  the  lot,  or,  rather,  the  sixteen  lots,  hindering 
all  improvement  and  preventing  any  sale  of  them. 
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This  is  not  an  attempt,  therefore,  to  escape  by  a  technicality 
the  payment  of  the  just  sum  due  for  taxes  on  the  lot,  but  it  is 
the  only  remedy  open  to  the  appellant  to  compel  the  city  to 
make  one  lien  instead  of  sixteen  against  his  lot  and  to  avoid  the 
payment  of  the  now  enormous  costs  that  have  accumulated  by 
reason  of  the  filing  of  sixteen  unlawful  liens  instead  of  the  sin- 
gle lien  authorized  by  law. 

Alfred  S.  Miller^  with  him  John  L,  Kinsey^  city  solicitor,  and 
James  Alcorn^  assistant  city  solicitor,  for  appellee. — The  proper 
remedy  of  the  defendant  was  to  appeal  to  the  board  of  revi- 
sion of  taxes  if  any  injustice  was  done  in  the  particular  assess- 
ments. Such  appeal  is  provided  for  by  the  Act  of  March  14, 
1865,  P.  L.  320,  sec.  1.  See  also,  Act  of  April  1, 1836,  P.  L. 
436,  sec.  52 ;  Purdon  Dig.  1984,  sec.  117.  And  also  Act  of 
April  19, 1889,  P.  L.  38,  and  Purdon  Dig.  1984,  sec.  118. 

In  this  case  the  defendant  practically  applies  to  this  court  to 
"revise,  correct  and  equalize  assessments,"  without  having  ap- 
pealed to  the  board  of  revision  from  the  act  of  the  assessor. 

The  remedy  for  an  illegal  assessment  is  by  appeal  to  the  tax- 
ing power.  If  no  such  appeal  is  taken  the  court  can  give  no 
relief.  See  Clinton  School  District,  56  Pa.  315;  Stewart  v. 
Maple,  70  Pa.  221 ;  Hughes  v.  Kline,  30  Pa.  227. 

The  defendant  is  guilty  of  laches.  He  has  allowed  about 
thirteen  years  to  elapse  without  appeal.  During  this  time  judg- 
ment was  duly  and  legally  entered  by  the  court  upon  the  lien. 
No  affidavit  of  defense  was  filed. 

In  a  similar  case  where  only  two  years  had  passed,  in  court 
No.  2,  Judge  Mitchell  said:  "The  taxes  were  due  in  1877 
and  1878,  respectively,  and  no  application  was  made  for  a  re- 
duction till  August,  1879.  Such  laches  is  a  sufficient  reason 
for  ^  dismissing  an  appeal  without  considering  the  other  ques- 
tions raised ' :  "  City  v.  Michener,  7  W.  N.  C.  558. 

No  specific  method  of  description  is  prescribed  by  the  acts  of 
assembly. 

In  filing  liens  for  unpaid  taxes  the  present  procedure  is  under 
the  act  of  1883,  which  provides  :  "  In  all  cases  where  the  taxes 
remain  unpaid  for  the  period  of  one  year  after  the  same  shall 
have  become  delinquent  it  shall  be  the  duty  of  the  receiver  of 
taxes  to  procure  forthwith  an  accurate  description  of  the  real 
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estate  upon  which  said  taxes  have  been  assessed  •  .  •  •  and  to 
file  liens:  "  Act  of  April  19,  1883,  P.  L.  9. 

Opinion  by  Porter,  J.,  October  18, 1897  : 

The  conclusion  we  have  reached  in  this  case  renders  a  discus- 
sion of  it  in  detail  unnecessary.  The  liens  for  the  taxes  for  the 
years  1883,  1884  and  1885,  were  conceded  bythe  city  and  held 
by  the  court  below  to  be  discharged.  As  to  the  taxes  for  the 
remaining  years  we  are  of  opinion  that  they  are  chai^able 
against  the  property  of  the  appellant.  The  fact  that  they  were 
reduced  to  liens  against  separate  lots  instead  of  against  one 
large  tract,  affects  only  the  question  of  costs. 

It  was  stated  on  behalf  of  the  appellees  at  the  argument  of 
the  cause  in  this  court  that  the  city  of  Philadelphia  was  willing 
to  accept  the  principal  of  the  taxes  in  dispute  with  interest  and 
the  costs  incident  to  the  satisfaction  of  one  of  the  liens  for  each 
year,  thus  releasing  the  costs  on  the  other  liens.  This  is  quite 
as  beneficial  a  result  as  the  appellant  should  attain.  It  is  an 
equitable  solution  of  the  difficulty  which  meets  with  the  ap- 
proval of  this  court 

In  pursuance  of  the  concession  thus  made  on  behalf  of  the 
said  city,  the  liens  for  the  taxes  for  the  years  1883,  1884  and 
1886  are  stricken  off  at  the  cost  of  the  appellee  and,  on  condi- 
tion that  the  said  city  shall  enter  satisfaction  of  all  of  the  liens 
for  the  taxes  for  the  years  1886  and  1887  on  payment  by  the 
appellant  of  the  principal  of  the  taxes  for  said  years  with  in- 
terest and  the  costs  accrued  on  one  of  the  liens  for  each  of  said 
years,  the  judgment  of  the  court  below  is  affirmed. 
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Nancy  Stewart  and  Walter  Stewart,  husband  and  wife, 
V.  J.  G.  Jermon,  Appellant. 

Negligence— Defect  in  sidewalk— -UnusucU  crowd. 

Where  the  proprietor  of  a  theatre  invites  an  unusual  crowd  to  occupy 
the  footway  in  front  of  his  place  of  entertainment  he  has  reason  to  expect 
and  prepare  for  an  excessive  use  thereof  and  is  bound  therefore  to  greater 
precaution  and  owes  a  duty  to  the  persons  attending  his  theatre  and  those 
passing  along  the  footway  to  see  that  they  are  not  injured  through  any 
lack  of  care  on  his  pait  of  the  property  upon  which  tliey  were  permitied 
to  go. 

Question  for  jury — Negligence — Unusual  crowd— Defective  grating. 
The  pavement  in  front  of  a  property  occupied  by  defendant's  theatre 
being  crowded  by  the  way-going  audience,  a  foot  passenger  stepping  to- 
wards the  house  line  to  avoid  the  crowd  stood  upon  the  grating  of  a  cellar 
doorway  where  her  foot  went  through  the  grating  and  she  suffered  injury 
by  reason  thereof.  Held,  that  the  question  of  the  defendant's  negligence 
was  for  the  jury. 

Argued  Oct.  6, 1897.  Appeal,  No.  47,  Oct  T.,  1897,  by  de- 
fendant, from  judgment  of  0.  P.  No.  4,  Phila.  Co.,  March  T., 
1895,  No.  887,  on  verdict  for  plaintiffs.  Before  Rice,  P.  J., 
WiCKHAM,  Bbavbb,  Reedeb,  Orlady,  Smith  and  PoB- 
TEB,  J  J.     AflBrmed. 

Trespass  for  personal  injuries. 

The  following  facts  appear  from  the  testimony  furnished  on 
petition  for  reargument:  J.  G.  Jermon,  the  defendant,  was  the 
lessee  of  the  Lyceum  Theatre.  On  the  evening  of  Saturday, 
September  1,  1894,  the  plaintiff,  Nancy  Stewart,  with  her  hus- 
band and  a  party  of  friends  had  been  attending  the  Bijou  Theatre, 
on  Eighth  street  below  Vine.  Coming  out  of  the  latter  theatre, 
about  half  past  ten,  the  party  went  up  Eighth  street  to  Vine  and 
turned  east  on  the  south  side  of  Vine  street,  going  towards  the 
Jjyceum  Theatre.  In  the  meantime  the  plaintiff,  Walter  Stew- 
art, the  husband  of  Nancy  Stewart,  had  turned  back  to  purchase 
some  fruit.  As  the  party  approached  the  Lyceum  Theatre,  the 
Lyceum  was  letting  out,  and  a  crowd  of  people  was  coming 
towards  the  plaintiffs'  party.  In  order  to  avoid  the  crowd,  but 
not  being  jostled  or  compelled  by  the  crowd,  Nancy  Stewart, 
Vol.  v-89 


Digitized  by  VjOOQIC 


610  STEWART  v.  JERMON. 

Statement  of  Facts — Assignment  of  EiTors.    [5  Pa.  Saperior  Ct 

stepped  up  and  upon  the  cellar  doorway  of  the  defendant.  It 
liappened  that  the  folding  doors  were  open  and  the  plaintiff 
stood  upon  a  grating,  which  covered  the  cellar  doorway.  The 
plaintiff  stepped  or  stood  upon  this  grating,  stepping  towards 
tlie  house  line,  and  as  she  did  so  her  left  foot  went  through  the 
grating,  and  she  suffered  injury  by  reason  thereof.  The  appel- 
lee noticed  that  the  bar  of  the  grating  where  she  went  through 
was  bent  or  broken. 

The  cellar  doorway  is  an  inclined  doorway,  with  stone  sides 
or  coping  covered  by  two  solid  iron  folding  doors  and  further 
secured  by  an  iron  grating  fitting  into  the  stone  sides,  the  bars 
on  the  grating  being  from  one  and  one  half  inches  to  two  inches 
apart.  The  cellar  doorway  projects  from  the  house  wall  to  the 
end  of  the  cellar  door  a  distance  of  three  feet  and  ten  and  three 
fourths  inches.  It  is  eight  feet  from  the  end  of  the  cellar  door 
to  the  curb.  The  height  of  the  cellar  door  at  the  wall  or  house 
line  is  four  and  one  half  inches. 

The  cellar  door  is  directly  under  the  bulk  window  of  a  tailor 
store,  which  window  covered  the  cellar  door  from  the  wall,  a 
distance  of  one  foot  and  five  and  one  fourth  inches.  The  cellar 
door  projected  from  the  end  of  the  bulk  window  two  feet,  five 
and  one  half  inches.  The  appellee,  Nancy  Stewart,  was  close  up 
to  the  bulk  window,  when  her  foot  and  limb  went  through.  The 
bulk  window  is  lighted  up  at  night  vnth  an  electric  arc  Ught 
directly  above  the  cellar  door  and  electric  lights  at  the  entrance 
to  the  theatre.  It  is  almost  as  light  as  day  about  and  at  die 
cellar  doorway.  From  the  theatre  door  to  the  cellar  door  the 
distance  is  six  feet  and  eleven  and  one  fourth  inches.  The 
cellar  doorway  was  in  the  same  condition  on  the  night  of  Satur- 
day, September  1, 1894,  the  date  of  the  accident,  as  when  the 
premises  came  into  possession  of  the  appellant  as  lessee  several 
years  before,  and  so  remained  until  about  a  year  thereafter. 

The  cellar  doorway  was  used  for  the  purpose  of  taking  in  and 
out  stage  properties  and  packages. 

Verdict  and  judgment  for  plaintiff  for  $488.55.  Defendant 
appealed. 

Errors  asngne^l  were  (1)  The  charge  of  the  court  as  follows : 
"  The  true  test  is  this,  had  he  (i.  e.  the  defendant)  so  arranged 
chat  place,  Iiud  he  (i.  e.  the  defendant)  so  maintained  that  pu> 
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.ticular  part  of  the  pavement  that  there  was  no  risk  to  be  antici- 
pated by  him  (i,  e.  the  defendant)  to  those  who  were  using  the 
footway  in  the  manner  in  which  they  had  a  right  to  do,  so  using 
it  in  such  a  way  as  he  was  bound  to  expect  and  anticipate  Uiat 
they  would  use  it."  (2)  The  instruction  of  the  court  upon  the 
following  point  submitted  by  the  plaintiff :  "  If  the  jury  find 
from  the  evidence  that  Mrs.  Stewart's  leg  was  injured  by  being 
thrust  between  the  bars  of  a  grating  covering  a  cellar  window 
used  by  the  defendant  in  the  conduct*  of  his  business  and  that 
the  said  window  was  provided  with  doors  and  other  covering, 
then  it  was  the  duty  of  the  defendant  to  keep  those  doors  closed 
except  when  he  or  his  servants  were  actually  using  the  said 
window,  if  therefore,  on  the  night  of  September  1, 1894,  at  the 
time  of  the  accident  to  Mrs.  Stewart  the  cellar  doors  of  the  de- 
fendant were  left  open,  it  was  negligence  on  the  part  of  the 
defendant  for  which  he  is  responsible.  A.  I  cannot  afl&rm  that 
point  in  the  way  in  which  it  is  stated.  It  depends  upon  what 
I  have  said  to  you  with  regard  to  the  character  of  the  duty  of 
the  defendant.  It  that  cellar  door  projected,  as  I  am  inclined 
to  think  m3rself  it  did,  so  far  into  the  pavement  as  made  it  the 
duty  of  the  defendant  to  see  that  it  was  properly  guarded  and 
protected  in  the  interest  of  those  using  the  footway,  then  it  was 
tlie  duty  of  the  defendant  to  guard  it  in  that  way,  either  by 
keeping  the  doors  closed,  or  by  having  something  else  there  in 
the  way,  perhaps,  a  suflScient  grating,  which  would  be  a  suflB- 
cient  protection  to  those  who  were  using  the  highway."  (3)  The 
instruction  of  the  learned  court  upon  the  following  point  sub- 
mitted by  the  plaintiff:  *'It  is  negligence  not  to  make  use  of 
appliances,  which  if  used  would  have  prevented  an  accident, 
which  might  i-easonably  have  been  foreseen.  It  is  the  duty  of 
one  who  is  bound  to  exercise  care  towards  others,  as  the  defend- 
ant was  in  this  case  under  certain  circumstances,  to  make  use 
of  reasonable  appliances,  whether  they  exist  or  whether  they 
do  not — to  cause  them  to  exist  if  they  do  not — for  the  purpose 
of  preventing  an  accident,  which  might  have  been  reasonably 
foreseen.  A.  Icannot  say  toyou  that  it  was  his  duty  to  use 
any  particular  appliances,  but  something  of  the  sort,  one  who 
is  bound  to  exercise  care  for  the  protection  of  others  is  in 
duty  bound  to  provide."  (4)  The  instruction  of  the  learned 
court  upon  the  following  point  submitted  by  the  plaintiff: 
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^^  As  the  defendant  conducted  a  theater  and  by  means  of  adver- 
tisements and  otherwise,  invited  crowds  of  people  to  come  to  the 
same,  he  was  bound  to  foresee  that  one  effect  of  the  crowd  com- 
ing into  the  street  at  the  conclusion  of  his  performances  might 
be  to  compel  people,  especially  women,  to  move  towards  the 
house  side  of  the  street,  and  he  was  therefore  guilty  of  negli- 
gence if  he  maintained  an  unsafe  grating  on  that  side,  or  did 
not  use  a  cover  therefor  at  the  time  of  the  dismissal  of  his  audi- 
ences and  by  reason  thereof  Mrs,  Stewart  was  hurt.  Answer : 
I  think  undoubtedly  the  defendant  was  bound  to  foresee  that 
there  might  be  a  crowd  there,  and  that  the  effect  of  the  crowd 
would  be  to  induce  peraons  to  move  over  to  one  side  or  other  of 
the  pavement,  and  if  this  cellar  door  extended  so  far  into  the  foot 
pavement  as  to  make  it  his  duty  to  protect  it  in  some  way,  as  I 
liave  already  said  to  you,  it  seems  to  me  he  was  bound  to  main- 
tain a  proper  covering  there,  and  if  he  maintained  an  unsafe 
covering  and  the  plaintiff's  injuiy  resulted  from  that,  without 
any  fault  of  her  own,  then  she  is  entitled  to  a  verdict."  (5)  The 
instruction  of  the  learned  court  upon  the  following  point  sub- 
mitted by  the  plaintiff:  "If  the  jury  find  that  the  condition  of 
the  grating  was  such  that  owing  to  the  bars  being  too  wide 
apart,  or  the  grating  being  improperly  secured,  Mrs.  Stewart's 
leg  was  thrust  through  and  she  was  thereby  injured,  the  defend- 
ant was  guilty  of  negligence  for  which  he  is  responsible  to  the 
plaintiff.  Answer :  I  am  asked  in  these  points  to  cover  over  and 
over  again  what  I  have  already  stated  to  you  in  an  orderly  and 
continuous  way.  I  think  that  if  for  any  reason,  because  these 
bars  were  allowed  to  remain  too  far  apart  that  covering  was  an 
unsafe  covering,  and  the  defendant  was  bound  to  keep  it  safe, 
and  Mrs.  Stewart  got  her  injury  in  that  way  without  any  fault 
of  hers,  she  is  entitled  to  recover."  (6)  The  instruction  of 
the  learned  couit  upon  the  following  point  submitted  by  the 
defendant :  "  If  the  sidewalk  was  ten  feet  wide  and  there  was 
a  paved  space  seven  or  eight  feet  wide  between  the  curb  on 
one  side  and  the  cellar  window  opening  or  area  on  the  other 
side  whereon  persons  using  the  sidewalk  could  pass  with  ease 
and  safety,  and  that  the  way  was  lighted  by  a  lamp  in  the 
window  immediately  at  the  opening  and  by  electric  arc  lights 
in  the  street  sufficient  to  enable  the  plaintiff  to  have  avoided 
the  accident  of  which  she  complains,  then  she  was  guilty  of 
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negligence  and  cannot  recover.  Answer :  All  that  I  have  to  say 
to  you  in  regard  to  that  is  this :  That  if  the  conditions  existing 
there,  the  lighting  of  the  street  and  all  that,  were  such  as  ought 
to  have  shown  to  this  lady  tlie  defect  in  the  highway  which  she 
alleges  existed,  so  that  she  ought  not  to  have  got  her  foot  and 
leg  into  it  with  the  exercise  of  reasonable  care,  she  was  guilty 
of  negligence  and  cannot  recover.  I  have  already  explained 
to  you  in  my  general  charge  all  that  I  need  say  upon  that  point." 
(7)  The  refusal  of  the  learned  court  to  instruct  the  jury  upon 
the  foUowing  point  submitted  by  the  defendant:  "That  the 
plaintiff  in  claiming  in  her  statement  that  *  the  injuiy  of  said 
Nancy  Stewart  (resulted)  through  the  negligence  of  the  de- 
fendant in  leaving  uncovered  the  grating  aforesaid  and  in 
having  the  grating  in  such  a  condition  that  it  did  not  afford  a 
footway  to  passengers  on  the  highway,'  is  an  untrue  statement 
of  the  law,  inasmuch  as  it  was  not  the  duty  of  the  defend- 
ant to  have  the  grating  in  such  a  condition  that  it  would 
afford  a  footway  to  passengers  on  the  highway."  (8)  The  re- 
fusal of  the  learned  court  to  instruct  the  jury  upon  the  fol- 
lowing point  submitted  by  the  defendant:  "That  it  was 
negligence  on  the  part  of  the  plaintiff  to  stand  on  the  grating 
or  to  use  it  as  a  footway."  (9)  The  refusal  of  the  learned 
court  to  instruct  the  jury  upon  the  following  point  submit- 
ted by  the  defendant:  "When  the  plaintiff  alleged  in  her 
statement  that  ^  the  entrance  to  the  cellar  covered  with  a  gmt- 
ing  and  the  grating  covered  by  two  folding  doors,  the  said  open- 
ing being  in  the  pavement  and  practically  on  a  level  with  the 
same,'  the  plaintiff  alleged  what  she  has  not  proved  by  the 
evidence,  which  shows  that  the  cellar  door  was  on  an  incline 
rising  to  eight  inches  and  no  part  of  the  footway  whatsoever, 
and  therefore  when  the  plaintiff  alleges  that  *  it  was  the  duty 
of  the  said  defendant  as  lessee  of  the  premises  and  as  control- 
ing  the  same  to  keep  this  opening  at  all  times  securely  covered 
60  that  passengers  upon  the  highway  might  pass  thereover  in 
the  use  of  ordinary  care  without  risk  or  danger  to  themselves, 
and  if  at  any  time  the  said  covers  at  the  opening  should  be  re- 
moved for  die  purposes  of  the  defendant's  business  it  was  then 
his  duty  to  securely  guard  the  approaches  to  the  opening  or  to 
warn  passengers  on  the  highway  of  the  fact  that  it  was  open '  is 
an  untrue  statement  of  the  law,  inasmuch  as  said  cellar  doorway 
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was  no  part  of  the  footway  and  passengers  upon  the  highway 
liad  no  right  to  use  it  as  a  part  of  the  highway,  and  therefore 
the  allegation  not  agreeing  with  the  proved  facts  in  the  case 
your  verdict  must  be  for  the  defendant."  (10)  The  refusal  of 
the  learned  court  to  instruct  the  jury  upon  the  following  point 
submitted  by  the  defendant:  "The  testimony  having  shown 
tliat  the  cellar  doors  when  closed  were  perfectly  safe  and  secure, 
and  the  grating  iindemeath  the  said  cellar  doors  being  there 
simply  to  furnish  a  rest  or  foundation  for  the  said  doors  and 
not  at  all  as  a  part  of  the  highway,  and  the  place  being  bril- 
liantly lighted  and  the  plaintiff  having  noticed  that  the  doors 
were  opened  and  not  being  pushed  or  impelled  by  the  crowd 
but  voluntarily  removing  herself  to  the  said  grating  when  there 
were  other  means  and  ways  by  which  she  could  have  avoided 
the  crowd.  Although  she  said  it  was  so  dark  that  she  could  not 
see  things  at  her  feet  on  account  of  the  crowd,  yet  she  was  able 
to  perceive  before  putting  her  foot  through  the  grating  that  the 
bars  were  bent,  it  was  therefore  negligence  and  faulty  upon  her 
part  to  stand  upon  the  said  grating,  said  grating  being  not  for 
that  purpose  but  merely  to  hold  up  the  cellar  doors,  and  cellar 
doors  being  open  conspicuously  to  view,  and  the  said  grating 
being  there  for  the  purpose  of  holding  up  said  doors  when 
closed  and  not  for  the  purpose  of  being  stood  upon  when  said 
doors  were  open,  and  said  cellar  doorway  being  no  part  of  the 
highway  but  elevated  above  the  same  she  had  no  business  to 
be  there  and  she  cannot  recover,  although  the  bars  of  the  grat- 
ing may  have  been  bent,  and  your  verdict  must  be  for  the  de- 
fendant." (11)  The  refusal  of  the  learned  court  to  instruct  the 
jury  upon  the  following  point  submitted  by  the  defendant: 
**  The  evidence  shows  that  the  landlord,  who  maintained  the 
original  structure  and  not  the  present  lessee  to  whom  it  was 
transferred  in  the  same  condition  as  in  September  1, 1894,  is 
i*esponsible  and  not  the  defendant."  (12)  The  refusal  of  the 
learned  court  to  instruct  the  juiy  upon  the  following  point  sub- 
mitted by  the  defendant :  "  That  under  all  the  evidence  your 
verdict  must  be  for  the  defendant."  (13)  The  instruction  of 
the  learned  court  throughout  his  charge  to  the  jury  to  the  effect 
that  the  defendant's  cellar  doorway  was  a  part  of  the  highway 
or  footway,  and  as  such  defendant's  standard  of  duty  was  to 
maintain  said  cellar  doorway  in  such  condition  that  it  could  be. 
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used  freely  as  a  part  of  the  footway  by  passengers  upon  tlio 
footway,  and  if  not  so  maintained  that  it  was  negligence  upon 
defendant's  part  and  by  the  failure  to  so  maintain  it  became 
per  se  a  nuisance. 

Louis  Paul  Brenan^  with  him  «/.  Frederick  Hartmann^  for  ap- 
pellant.— The  evidence  in  this  case  presents  a  state  of  facts  with- 
out contradiction  and  it  was  the  duty  of  the  court  to  pass  on 
the  question  of  negligence  :  Hoag  v.  Railroad  Co.,  85  Pa.  293  , 
King  V.  Thompson,  87  Pa.  365. 

The  plaintiff  was  guilty  of  contributory  negligence :  Stack- 
house  V.  Vendig,  166  Pa.  682.  See  also  Robb  v.  Borough,  137 
Pa.  42,  and  Barnes  v.  Sowden,  119  Pa.  63. 

Henry  Budd^  for  appellees. — The  authorities  cited  by  the 
appellant  do  not  cover  the  case.  Iix  neither  was  there  the  ele- 
ment of  an  extraordinary  danger,  or,  if  you  will,  the  uierease  of 
the  ordinary  danger  from  an  opening,  brought  about  by  the 
action  of  the  defendant,  distinct  and  apart  from  the  mere  main- 
tenance of  the  opening.  Besides  this,  in  King  v.  Thompson, 
87  Pa.  365,  which  has  since  been  explained  in  McNerney  v.  City 
of  Reading,  150  Pa.  611,  the  opening  extended  into  the  sidewalk 
only  about  sixteen  inches,  a  fact  dwelt  on  by  the  court  in  its 
opinion,  and  Stackhouse  v.  Vendig,  166  Pa.  582,  rested  largely 
upon  an  ordinance  not  in  evidence  in  this  case,  and  which  con- 
tained terms  which  it  did  not  appear  had  been  complied  with  in 
this  case.  Besides  which,  Stackhouse's  case  was  that  of  a  man 
walking  in  broad  daylight  into  an  obstruction. 

But  whether  the  court  is  prepared  to  say,  as  we  think  it 
should,  that  there  was  a  positive  duty  on  the  part  of  the  defend- 
ant to  keep  tliat  part  of  the  highway,  to  which  he  knew  people 
might  be  driven  by  the  crowds  attracted  by  himself,  safe  and 
fit  for  the  use  of  passers-by,  and  to  keep  an  opening  therein 
firmly  and  securely  covered,  except  while  in  actual  use,  or  not, 
still  the  learned  court  below  did  not  err  in  submitting  the  ques- 
tion of  the  defendant's  negligence  to  the  jury,  for  when  the  duty 
of  a  party  is  not  determined  by  a  fixed  rule,  but  depends  upon 
the  facts  and  circumstances  apparent  at  the  trial,  the  question 
must  be  submitted  to  the  jury :  Schum  v.  Penna.  R.  Co.,  107 
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Pa.  8  ;  Penna.  R.  Co.  v.  Coon,  111  Pa.  430 ;  Penna.  R.  Co.  v. 
Peters,  116  Pa-  206 ;  Delaware  &  R.  Co.  v.  Jones,  128  Pa.  308. 

As  to  the  argument  that  Mrs.  Stewart  was  guilty  of  conduct 
which  should  have  been  declared  by  the  court  contributory  neg- 
ligence, the  facts  are  these,  a  woman,  whose  home  is  in  a  distant 
part  of  the  city,  going  along  a  street,  meets  a  crowd  coming  out 
of  a  theatre  into  the  street,  lighted  if  you  will  but  the  pavement 
hidden  to  the  extent  that  a  pavement  generally  is  by  a  crowd, 
to  avoid  being  jostled  or  swept  along,  she  moves  toward  the 
house,  steps  on  a  grating,  which  she  does  not  see  on  account  of 
the  crowd  and  which  is  in  such  condition  that  she  is  injured, 
can  anyone  say,  as  matter  of  law  that  she  is  negligent  ? 

It  is  submitted  that  his  honor  did  not  err  when  he  left  the 
question  of  negligence  to  the  jury. 

Opinion  by  Porter,  J4  October  18, 1897 : 

The  paper-book  of  the  appellant  is  defective.  Neither  the 
charge  of  the  court  nor  the  notes  of  testimony  are  furnished. 
The  facts  seemed  to  be  practically  agreed  upon  as  appears  by 
the  statements  of  the  parties,  and  upon  them  as  they  thus  ap- 
peared the  case  is  disposed  of.  The  plaintiff  with  her  husband 
attended  the  theatre  of  the  defendant  on  the  evening  of  Sep- 
tember 1, 1894.  Passing  out  of  the  theatre  there  was  the  usual 
crowd  of  patrons.  To  avoid  this  crowd  the  plaintiff  pressed 
close  to  the  house  line  where  she  trod  upon  an  iron  grating  cov- 
ering a  cellar  window  or  door  on  the  defendant's  premises.  This 
iron  grating  was  in  such  a  condition  that  the  plaintiff's  leg 
slipped  through  and  she  was  injured.  The  case  was  submitted 
to  the  jury  and  a  verdict  was  rendered  in  her  favor.  The  sole 
question,  as  the  case  has  been  presented  to  this  court,  is  whether 
there  should  have  been  instructions  to  the  jury  to  find  for  the 
defendant. 

On  the  facts  thus  stated,  there  can  be  no  need  of  discussing 
the  doctrine  of  King  v.  Thompson,  87  Pa.  365,  and  of  Stack- 
house  V.  Vendig,  166  Pa.  582.  These  authorities  leave  no 
doubt  as  to  the  law  respecting  the  duties  of  owners  of  property 
in  the  maintenance  of  the  footway  and  of  persons  using  the 
footways,  under  ordinary  circumstances.  Here  the  defendant 
invited  an  unusual  crowd.  He  had  reason  to  prepare  for  an 
unusual  and  excessive  use  of  his  footway.    He  was  bound  thei'e- 
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fore  to  take  the  greater  precaution.  He  owed  a  duty  to  the 
persons  attending  his  theatre  to  see  that  they  were  not  injured 
through  any  lack  of  care  on  his  part  of  the  property  upon  which 
they  were  invited. 

We  think  this  statement  of  facts  presents  a  different  case 
from  the  authorities  cited  by  the  appellant.  It  was  clearly  a 
question  of  negligence  to  be  passed  on  by  a  jury.  We  find  no 
good  reason  to  disturb  the  verdict  and  the  judgment  of  the 
court  below  is  aflBrraed. 

A  motion  for  rearguraent  made  in  the  above  case  was  re- 
fused in  the  following  opinion : 

Pee  Cubiam,  October  22, 1897  : 

The  consideration  of  this  cause  might  well  have  been  refused 
by  this  court  by  reason  of  the  clear  violation  of  its  rules  in  the 
preparation  of  the  appellant's  paper-book.  A  mistake  of  fact 
may  easily  occur  where  the  court  is  furnished  with  neither  the 
charge  of  the  court  below  nor  with  a  copy  of  the  testimony. 
An  examination  of  the  testimony  (furnished  since  the  petition 
for  reargument)  has  not  changed  the  conclusions  heretofore 
announced.  The  fact  that  the  plaintiff  had  not  attended  the 
defendant's  theatre  but  another  in  the  vicinity  does  not  relieve 
the  defendant  from  the  duty  of  keeping  his  footway  in  a  safe 
condition  for  use  incident  to  a  place  of  public  entertainment 
where  crowds  of  people  are  expected  to  collect,  pass  and  repass. 

The  matter  alleged  in  support  of  the  motion  for  reargument 
is  so  immaterial  as  to  be  unworthy  of  further  consideration. 

The  motion  for  a  reargument  is  refused. 
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G.  F.  Wilke,  Appellant,  v.  David  Campbell. 

Landlord  and  tenant — Lease— Waiver  of  statutory  notice  to  quU. 

A  waiver  of  the  statutory  notice  to  quit  may  be  made  by  the  tenant  and 
such  waiver  arises  by  necessary  implication  where  the  lease  contains  a 
stipulation  which  could  have  been  introduced  for  no  other  purpose  than  as 
a  substitute  for  tlie  statutoiy  provision. 

Justice  of  peace — Appeal— Essentials  of  record. 

Where  a  justice  sets  forth  in  his  record  the  material,  jurisdictional  aver- 
ments of  a  petition,  his  finding  that  they  were  sustained  in  all  particulars 
is  sufficient,  without  further  repetition,  to  sustain  the  judgment. 

Submitted  AprQ  21, 1897.  Appeal,  No.  146,  April  T.,  1897, 
by  plaintiff,  from  decree  of  C.  P.  Washington  Co.,  Aug.  T.,  1896, 
No.  41,  dismissing  plaintiff's  exceptions  to  record  of  justice. 
Before  Rtcb,  P.  J.,  Wickham,  Beavbb,  Rebdbr,  Orlady, 
Smith  and  Poetbb,  JJ.    Affirmed. 

Certiorari  from  justice  of  the  peace  before  whom  proceedings 
were  started  for  the  possession  of  property  under  the  landlord 
and  tenant  act  of  December  14, 1863.    Before  Taylob,  J. 

The  facts  appear  from  the  opinion  and  decree  of  the  court 
below,  which  are  as  follows : 

In  a  proceeding  by  a  landlord,  before  a  justice  of  the  peace, 
to  regain  possession  of  demised  premises,  when  the  term  was 
fixed,  ended  on  a  day  certain  and  haa  expired,  under  the  act  of 
December  14, 1863,  where  the  judgment  of  the  justice  is : — ^that 
the  tenant  shall  immediately  deliver  full  possession  to  the  les- 
sor of  the  said  demised  premises,  the  record  of  the  justice 
brought  into  the  court  of  common  pleas  on  a  writ  of  certiorari 
must  show  a  compliance  in  the  proceedings  before  him,  with 
every  essential  jurisdictional  fact  required  by  said  act,  or  what 
amounts  to  a  waiver  thereof  in  any  particular  essential  by  the 
tenant  before  the  judgment  will  be  aflBrmed. 

One  of  the  essential  jurisdictional  facts  required  by  said  act, 
and  which  must  appear  in  the  record  of  the  justice  of  the  peace 
is,  "  that  three  months'  previous  notice  had  been  given  "  of  the 
lessor's  desire  to  repossess  the  premises  so  demised  of  which  the 
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tenn  has  ended,  or  in  the  absence  of  the  record  disclosing  that 
the  three  months'  statutory  notice  was  given  the  tenant,  it  must 
suflSciently  show  that  the  tenant  had  agreed  to  less  than  the 
three  months'  notice  required  by  said  act,  or  had  previously 
waived  all  notice,  or  agreed  to  deliver  up  possession  at  the  end 
of  his  term  widiout  further  notice  to  quit.  If,  however,  this 
position  should  be  questioned,  tlie  authorities  holding  that  the 
tenant  may  waive  the  statutory  notice  are  suflBcient  to  dispose 
of  it.  See  Hutchinson  v.  Potter,  11  Pa.  472 ;  McCanna  v.  John- 
ston, 19  Pa.  434 ;  Wilgus  v.  Whitehead,  89, Pa.  131 ;  Killeen  v. 
Haddock,  4  Kulp,  408;  Kaiherv.  Leahy,  15  C.  C.  R.  243;  and 
see  Logan  v.  Herron,  8  S.  &  R.  459,  on  the  question  of  no  notice 
necessary  when  the  term  is  to  end  on  a  day  certain. 

In  the  case  before  us  the  record  of  the  justice  sets  out  that 
on  "  May  23,  1896,  David  Campbell  appears  and  makes  com- 
plaint on  oath,  that  on  the  15th  day  of  Januaiy,  1896,  he  was 
quietly  in  possession  of  a  certain  tenement,  with  the  appurte- 
nances, situate  on  the  north  side  of  East  Lincoln  avenue,  in 
the  borough  of  McDonald ;  that  on  the  last  mentioned  day  he 
leased  said  premises  to  a  certain  G.  F.  Wilke,  merchant  tailor, 
for  a  certain  term  of  two  and  a  half  months,  or  until  the  first 
day  of  April,  1896,  for  the  monthly  rent  of  ten  dollars,  payable 
monthly  in  advance,  which  said  term  is  fully  ended.  That  the 
said  David  Campbell  being  desirous,  upon  the  expiration  of 
said  term,  to  have  again  and  repossess  the  said  premises,  for 
that  purpose  did  give  30  dajrs'  notice  to  the  said  G.  F.  Wilke 
to  remove  from  and  leave  the  same  according  to  the  express 
and  written  agreement  between  the  lessor  and  lessee,  and  the 
said  G.  F.  Wilke  having  hitherto  refused,  and  still  refusing  to 
comply  therewith  he  makes  this  complaint,  that  such  proceed- 
ings may  be  taken  as  directed  by  the  Act  of  Assembly  in  such 
cases  made  and  provided." 

Then  follows  the  usual  record  of  summons ;  return  of  ser- 
vice, hearing  of  parties  and  witnesses  under  oath,  and  judg- 
ment for  lessor  and  certificate,  etc. 

[Here  we  find  the  record  states  clearly,  fully,  directly,  abso- 
lutely and  unqualifiedly,  that  the  term  was  for  two  months  and 
a  half ;  when  it  began  and  ended ;  that  it  was  ended  when  this 
proceeding  was  commenced ;  that  the  tenant  still  held  posses- 
sion of  the  premises,  in  effect  under  said  lease,  and  refused  to 
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deliver  possession  of  the  same  and  that  the  lessor  ^*  did  give  30 
days'  notice  to  the  said  G.  F.  Wilke  to  remove  from  and  leave 
the  same  according  to  the  express  and  written  agreement  be- 
tween the  lessor  and  lessee."]  [1] 

[The  justice  has  found  as  a  fact  that  the  tenant  expressly 
agreed  to  thirty  days'  notice  to  quit  instead  of  the  statutory 
notice  and  set  it  forth  in  his  record,]  [2]  upon  which  record  alone 
we  must  dispose  of  the  assignments  of  error  on  the  question  of 
notice  in  this  proceedmg  on  certiorari.  If  he  erred  in  his  find- 
ings of  fact  the  remedy  for  the  lessee  pointed  out  by  the  act 
under  which  this  proceeding  was  conducted,  was  by  an  appeal 
within  ten  days  after  the  rendition  of  judgment  against  him. 

[This  disposes  of  the  2d,  3d,  4th  and  6th  assignments  of 
error  which  are  not  sustained,  and  leaves  but  the  one  assign- 
ment of  error  to  be  disposed  of  which  is :  "  the  justice  had  no 
jurisdiction."]  [3]  On  the  argument  of  the  case  before  us  it 
was  claimed  in  support  of  this  assignment  of  error  that  the 
term  for  which  the  tenant  had  possession  had  not  expired,  and 
a  deposition  of  the  lessee  was  pressed  upon  the  court  to  estab- 
lish a  new  lease  at  the  expiration  of  the  one  under  which  this 
proceeding  was  had.  To  the  consideration  of  this  deposition 
by  the  court,  the  counsel  for  the  lessor  objected  because  in  it 
the  lessee  undertakes  to  set  up  a  matter  of  defense  which  alone 
could  be  made  to  the  claim  of  the  lessor  before  the  justice,  and 
if  he  did  so  introduce  it  and  the  justice  failed  to  find  the  fact 
of  a  new  lease,  the  lessee's  remedy  was  by  an  appeal. 

[It  cannot  be  denied  that  the  justice  had  jurisdiction  of  the 
subject-matter  of  the  dispute  between  the  parties.  The  record 
clearly  shows  he  had  jurisdiction  and  the  allegation  here  made 
and  sought  to  be  proven  by  this  deposition  that  the  lessee  was 
holding  under  a  second  lease  would  have  alone  gone  to  the 
merits  of  the  case,  and,  if  true,  defeated  the  plaintiff's  right  to 
recover,  but  not  have  deprived  the  justice  of  jurisdiction.]   [4] 

It  is  nowhere  alleged  in  any  of  the  assignments  of  error,  nor 
was  it  claimed  in  the  argument  of  the  case,  that  this  testimony 
was  given  before  the  justice,  or  that  it  was  offered  and  he  re- 
fused to  hear  it.  In  Fisher  v.  Nyce,  60  Pa.  107,  the  court 
decides  that  on  a  certiorari  to  a  justice  parol  evidence  will  not 
be  heard  as  to  the  merits  of  the  case,  but  only  what  occurred 
before  him,  and  that  such  evidence  must  relate  to  the  conduct 
of  the  justice,  not  to  that  of  a  party. 
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It  is  equally  well  settled  that,  "  on  the  hearing  of  a  certiorari 
to  a  justice,  every  reasonable  presumption  will  be  made  in  favor 
of  his  proceedings,  consistent  with  the  record ;  merely  formal 
errors  will  be  disregarded.  If  the  proceedings  appear  on  the 
face  of  the  transcript  to  be  regular,  and  that  he  has  acted  with- 
in the  sphere  of  his  jurisdiction,  parol  evidence  will  not,  in  gen- 
eral, be  admitted.  But  the  court  may  to  prevent  injustice  make 
inquiry  into  the  evidence  given  before  the  magistrate.  To  es- 
tablish corruption,  or  partiality,  or  the  refusal  to  hear  testimony, 
parol  evidence  is  necessarily  admissible ;  and  there  may  be  cases 
in  which  the  absence  of  jurisdiction  can  be  established  in  no 
other  way ;  as,  when  one  justice  undertakes  to  re-examine  what 
has  already  been  determined  by  another,  otherwise  the  court 
cannot  go  out  of  the  record."    BmNS,  Justice,  note  page  103. 

The  record  in  this  case  shows  that  both  lessor  and  lessee  with 
their  witnesses  were  sworn  and  heard  and  in  all  essentials  com- 
plies with  the  requirements  of  the  law.  If  the  finding  of  fact 
by  the  justice  is  complained  of,  or  what  the  law  is  on  a  partic- 
ular state  of  facts  found,  the  lessee's  remedy  was  by  an  appeal, 
since  certiorari  lies  only  to  correct  en^ors  of  law  appearing  on 
the  record  and  not  to  review  the  evidence. 

This  record  is  silent  on  the  subject  of  a  second  lease,  and  reg- 
ular in  a  proceeding  conducted  before  the  justice  under  the  act 
of  December  14, 1863,  save  the  one  question  of  three  months'  no- 
tice to  quit,  which  the  justice  sets  out  was  waived  by  the  lessee 
under  an  express  agreement  between  the  lessor  and  lessee  in 
writing,  and  which  we  find  under  the  decisions,  can  be  waived 
by  a  tenant  in  a  proceeding  under  this  act. 

[Now,  October  22,  1896,  the  exceptions  are  dismissed  and 
the  judgment  of  the  justice  aifirmed.]  [5] 

ErrorB  assigned  were  (1-5)  in  the  opinion  and  decree  of  the 
court,  reciting  same.  .(6)  In  decree  of  the  court  overruling  tlio 
exceptions  filed  to  the  record  of  the  justice,  said  exceptions 
being  as  follows :  1.  The  justice  had  no  jurisdiction.  2.  The 
record  does  not  show  that  the  required  notice  was  given. 

3.  The  notice  given,  as  shown  by  the  record,  was  not  suificient. 

4.  The  time  at  which  notice  was  given  is  not  shown.  5.  The 
record  does  not  show  that  any  notice  was  given  before  the  ex- 
piration of  the  term. 
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Jas.  P.  JSagleson  and  T.  F.  Birch^  for  appellant 

No  appearance  for  appellee. 

Pbb  Curiam,  November  8, 1897 : 

The  justice  having  set  forth  in  his  record  the  material  aver- 
ments of  the  petition,  his  finding  that  they  were  sustained  in 
all  particulars  was  sufficient,  without  further  repetition,  to  sus- 
tain the  judgment,  provided  the  petition  itself  contained  all  the 
essentials.  The  question  then  arises,  whether  the  petition 
averred  sufficient  facts  to  take  the  place  of  an  averment  of 
three  months'  previous  notice  to  quit  This  statutory  notice 
being  for  the  benefit  of  the  tenant  may  be  waived  by  him  in  his 
written  lease ;  but  when  the  fact  is  so  it  must  appear  of  record. 
A  waiver  arises  by  necessary  implication  when  the  lease  con- 
tauis  a  stipulation  for  a  notice  to  quit,  which  could  have  been 
introduced  for  no  other  purpose  but  as  a  substitute  for  the  stat- 
utory provision.  This  is  such  a  case.  The  notice  stipulated 
for  was  not  intended  as  a  condition  precedent  to  the  termina- 
tion of  tenancy — as,  possibly,  it  might  be  construed  if  the  ten- 
ancy were  at  will.  It  was  manifestly  intended  to  take  the  place 
of  the  statutory  notice  to  remove,  and  the  record  shows  with 
sufficient  clearness  that  it  was  given  in  accordance  with  the 
terms  of  the  agreement.  But  as  all  the  questions  raised  by 
exceptions  were  fully  considered,  and  correctly  disposed  of  in 
the  opinion  filed  by  the  learned  judge  of  the  court  below,  we 
need  not  prolong  tlie  discussion. 

Judgment  affirmed. 


The  Port  Kennedy  Slag  Works  v.  William  Krause  &  Sons, 

Appellants. 

Practice,  C.  P, — Scope  and  scnUiny  of  supplemental  affidavits  of  defense. 

While  there  is  no  rule  that  a  supplemental  affidavit  of  defense  is  to  be 
confined  to  an  explanation  of  the  original  and  cannot  set  up  new  matter, 
such  course  is  suspicions  and  requires  a  new  defense  to  be  closely  scruti- 
nized, especially  when  the  two  affidavits  cannot  be  dovetailed  but  jare  con- 
tradictory. 
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Affida vita  of  defense — EsserUials  of  affidavit. 

An  affidavit  of  defense  is  defective  which  fails  to  state  the  facts  specifi- 
cally and  with  sufficient  detail  to  enable  the  court  to  say  whether  they 
amount  to  a  defense,  and  to  what  extent  they  amount  to  a  defense,  and  also 
to  infonu  the  plaintiff  with  some  deg^'ee  of  certainty  what  will  be  inter- 
posed to  defeat  his  claim. 

Argued  Oct.  12,  1897.  Appeal,  No.  88,  Oct.  T.,  1897,  by 
defendants,  from  judgment  of  C.  P.  No.  2,  Phila.  Co.,  March  T., 
1897,  No.  915,  in  favor  of  plaintiff  for  want  of  a  sufficient  affi- 
davit of  defense.  Before  Rice,  P.  J.,  Wickham,  Beaver, 
Rebdeb,  Orlady,  Smith  and  Porter,  J  J.    Affirmed. 

Assumpsit  for  goods  sold  and  delivered. 

Plaintiff  claimed  for  balance  due  on  a  contract  for  one  hun- 
dred tons  of  roofing  slag  sold  and  delivered  in  accordance  with 
the  tenns  of  a  contract. 

The  defendants  filed  the  following  affidavit  of  defense : 

"  Bernard  J.  Krause,  being  duly  sworn,  deposeth  and  saith 
that  he  is  a  manager  of  the  firm  of  William  Krause  &  Sons,  the 
defendants  in  this  suit.  Defendants  have  a  full  and  just  defense 
to  the  plaintiffs'  claim  as  follows : 

**  The  slag  contracted  for  by  defendants  in  the  written  con- 
tract as  set  forth  in  the  plaintiffs'  statement  of  claim,  was  '  mer- 
chantable roofirig  slag,  otherwise  not  to  be  acceptable.' 

"  The  portion  of  tliis  account  for  which  payment  has  not  been 
made  was  a  delivery  of  an  inferior  slag  and  not  *  merchantable 
roofing  slag,'  and  not  acceptable  as  stipulated  in  the  contract. 

"It  was  inferior  in  quality  and  was  what  is  called  in  the 
trade  three  fourths  slag,  a  commodity  not  salable ;  for  this  rea- 
son, payment  for  this  portion  was  declined.  All  of  wliich  is 
true  as  deponent  avers,  believes  and  expects  to  prove  at  the 
trial  of  the  cause." 

And  subsequently  on  leave  granted,  the  following  supple- 
mental affidavit  of  defense : 

"  Bernard  J.  Krause,  being  duly  sworn,  deposeth  and  saith 
that  as  set  forth  in  the  affidavit  of  defense  heretofore  made  by 
him,  he  is  manager  of  the  defendants'  works.  Deponent  avers 
that  the  plaintiffs  did  not  comply  with  their  contract. 

"  The  written  contract  for  the  purchase  of  slag  as  sworn  to  in 
the  copy  of  agreement,  part  of  plaintiffs'  statement  provided  for 
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*  merchantable  roofing  slag,'  a  quality  of  slag  well  known  in  the 
trade.     There  is  another  quality  of  slag  called  in  the  trade 

*  three  fourths  slag,'  which  is  not  suitable  for  roofing  and  cannot 
be  used  for  that  purpose,  but  only  for  paving  or  concrete ;  it  is 
also  inferior  in  quality  and  of  much  less  value. 

"After  certain  shipments  on  account  had  been  received, 
deponent  made  an  examination  of  the  slag  delivered  and  found 
that  a  quantity  of  this  inferior  quality  of  slag  known  as  *  three 
fourths  slag '  had  been  mixed  in  and  delivered  with  the  *  roofing 
slag.'  Deponent  called  the  attention  of  the  plaintiffs  to  the 
inferior  quality  of  the  slag  delivered  and  requested  them  to  take 
it  away;  their  agent  examined  it  and  pronounced  it  to  be  infe- 
rior quality.  Defendants  held  it  for  a  period  of  two  weeks,  and 
plaintiffs  not  removing  it,  deponent's  firm  used  it  for  paving 
purposes  and  have  paid  plaintiffs  more  than  the  market  value 
for  it ;  and  deponent  also  suffered  business  inconvenience,  and 
a  greater  loss  than  claimed. 

"  All  of  which  is  true  as  deponent  avers,  believes  and  expects 
to  prove  at  the  trial  of  the  cause." 

The  court  below  entered  judgment  for  plaintiff  for  $18.60. 
Defendants  appealed. 

Error  assigned  was  entry  of  judgment  for  want  of  a  sufficient 
affidavit  of  defense. 

Charles  B.  Krein^  for  appellant. 

Samuel  K.  Louchheim^  for  api^ellee. 

Per  Curiam,  November  8, 1897 : 

It  was  held  in  Callan  v.  Lukens,  89  Pa.  134,  that  there  is  no 
rule  that  a  supplemental  affidavit  of  defense  is  to  be  confined 
to  an  explanation  of  the  original,  and  cannot  set  up  a  new  and 
different  defense;  such  a  course,  however,  is  suspicious  and 
requires  that  the  new  defense  should  be  closely  scrutinized. 
This  is  especially  to  be  observed  where  the  affidavits  are  con- 
tradictory, as  they  are  in  this  case.  The  first  affidavit  avers 
that  the  portion  of  the  plaintiff's  account,  for  which  payment 
has  not  been  made,  is  not  for  "  merchantable  roofing  slag,"  as 
the  contract  stipulated,  but  for  what  is  called  in  the  trade 


Digitized  by  VjOOQIC 


SLAG  WORKS  v.  KRAUSE  &  SONS.  625 

1897.]  Opinion  of  the  Court. 

"three  fourths  slag,"  a  commodity  not  salable,  and  for  that 
reason  the  defendant  had  declined  to  pay  for  it  The  second 
affidavit  avers  that  a  certain  quantity  of  the  slag  delivered 
under  the  contract,  although  suitable  for  paving  and  used  by 
the  defendant  for  that  purpose,  was  inferior  in  quality  to  roof- 
ing slag,  and  of  less  value,  and  that  he  had  paid  the  plaintiffs 
more  than  the  market  value.  These  two  affidavits  cannot  be 
dovetailed;  but  assuming,  as  we  may,  that  the  second  was  in- 
tended to  present  the  whole  defense,  the  court  properly  ad- 
judged it  insufficient.  An  affidavit  of  defense  should  state  the 
facts  specifically  and  with  sufficient  detail  to  enable  the  court 
to  say  whether  they  amount  to  a  defense,  and  to  what  extent 
they  amount  to  a  defense,  and  also  to  inform  the  plaintifE  with 
some  degree  of  certainty  what  will  be  interposed  to  defeat  his 
claim.  The  affidavit  fails  to  meet  these  plain  requirements.  It 
does  not  state  the  quantity  or  value  of  the  slag  that  was  inferior 
in  quality ;  it  may  have  been  a  ton  or  it  may  have  been  a  carload. 
It  was  within  the  defendant's  power  to  state  these  facts  specifi- 
cally, and  according  to  the  uniform  construction  of  the  affidavit 
of  defense  law  it  was  his  duty  to  do  so.  An  averment  that  the 
defendant  "  suffered  business  inconvenience,  and  a  greater  loss 
than  claimed"  is  too  vague  to  prevent  judgment. 
Judgment  affirmed. 


J.  W.  Lewis  and  James  M.  Irwin,  trading  as  Lewis  &  Ir- 
win, to  the  use  of  James  M.  Irwin  v.  Henry  C.  Dun- 
lap,  trading  as  Dunlap  Printing  Company,  Appellant. 

CotUtcuUs— Presumption— Fraud. 

Written  contracts  ai*e  presumed  to  express  the  real  agreements  of  the 
parties  and  are  not  to  be  lightly  set  aside  on  vague  allegations  and  uncer- 
tain inferences  of  fraud. 

Praclice,  C  P.^Insufficienl  aUegalion  of  fraud, 

A  man  cannot  ask  to  be  relieved  from  his  written  contract,  upon  the 
ground  of  fraud  practiced  upon  him  in  the  execution  of  it,  without  speci- 
fically alleging  facts  from  which  the  fraud  may  be  clearly  and  indubitably 
inferred ;  a  fortiori  is  this  true  where  he  fails  to  exercise  common  pru- 
dence and  neglects  to  read  an  instrument  which  lay  open  before  him  when 
he  signed  it,  and  terms  of  which  were  unambiguous. 

Vol.  V— 40 
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Argued  Oct.  12, 1897.  Appeal,  No.  87,  Oct  T.,  1897,  by 
defendant,  from  judgment  of  C.  P.  No.  4,  Phila.  Co.,  March  T., 
1897,  No.  953,  for  want  of  a  sufficient  affidavit  of  defense.  Be- 
fore Rice,  P.  J.,  Wickham,  Beaver,  Reedeb,  Smith  and 
POBTEE,  JJ.    Affirmed. 

Appeal  from  judgment  of  magistrate  in  an  action  of  assump- 
sit. 

The  plaintiff  claimed  a  certain  royalty  for  a  certain  patented 
improvement  on  books,  the  payment  of  which  was  agreed  by 
the  written  contract  executed  by  the  defendant,  by  which  agree- 
ment the  defendant  contracted  to  use  the  patented  improve- 
ment for  the  full  term  for  which  letters  patent  had  been  granted 
and  to  pay  for  the  use  of  the  same  upon  not  less  than  one  hun- 
dred books  per  annum,  a  royalty  of  twenty-five  cents  per  book. 

Tlie  defendant  filed  the  following  affidavit  of  defense : 

"  Henry  C.  Dunlap  the  above  named  defendant  being  duly 
sworn  dotli  depose  and  say  that  he  has  a  just  and  true  defense 
to  the  whole  of  the  plaintiff's  claim  in  the  above  suit  of  the 
following  nature  and  character : 

"  Deponent  says  that  plaintiff,  James  M.  Irwin,  solicited  de- 
ponent to  make  use  of  a  certain  alleged  improvement  in  book 
binding  for  which  letters  patent  had  been  issued  to  the  said 
Lewis  &  Irwin  and  presented  to  deponent  the  contract  in  suit, 
which  said  plaintiff  stated  to  deponent  was  a  contract  permit- 
ting deponent  to  use  said  patented  improvements  for  the  period 
of  one  year  by  the  payment  of  the  sum  of  twenty-five  dollars 
(#25),  and  relying  upon  the  statement  that  said  contract  was 
for  one  year  only,  deponent  signed  said  contract  without  reading 
it  and  paid  the  said  sum  of  twenty-five  dollars  ($25).  Depo- 
nent further  say«  that  the  said  patented  improvement  was 
worthless  and  useless  to  him  in  his  business  and  that  he  dis- 
continued the  use  of  it  before  the  expiration  of  the  year  for 
which  he  had  paid,  and  did  not  use  all  of  the  royalty  stamps 
which  had  been  sent  to  him  by  plaintiff  to  be  pasted  in  the 
books  manufactured  under  said  patented  improvement,  and  that 
the  stamps  which  were  sent  to  deponent  by  said  plaintiff  for 
that  purpose  at  the  beginning  of  the  second  year  were  all  re- 
t^umed  by  deponent  to  said  plaintiff ;  and  deponent  further  says 
that  he  has  made  no  use  whatever  nor  has  he  manufactured  any 
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books  with  said  patented  improvement  except  during  a  portion 
of  the  year  for  which  he  paid  as  above  stated :  all  of  which 
deponent  says  is  true  and  he  expects  to  be  able  to  prove  the 
same  upon  the  trial  of  this  cause." 

The  court  below  entered  judgment  in  favor  of  the  plaintifif 
and  damages  were  assessed  at  ^26.28.    Defendant  appealed. 

Error  assigned  was  entry  of  judgment  for  want  of  a  sufficient 
affidavit  of  defense. 

Avert/  D.  Harrington^  for  appellant,  cited,  inter  alia,  Land 
and  Improvement  Co.  v.  Mendinhall,  4  Pa.  Superior  Ct.  398 ; 
Brown  v.  Eccles,  2  Pa.  Superior  Ct.  192 ;  Braunschweiger  v. 
Waits,  179  Pa.  47. 

Samuel  W,  Cooper^  for  appellee,  relied  on  Hand  v.  Russell, 
1  Pa.  Superior  Ct.  165. 

Peb  Cubiam,  November  8, 1897 : 

In  Greenfield's  Estate,  14  Pa.  489-496,  Chief  Justice  Gibson 
said,  (and  Mr.  Justice  Shabswood  quoted  the  declaration  with 
approval  in  Penna.  R.  Co.  v.  Shay,  82  Pa.  198):  "If  a  party 
who  can  read  will  not  read  a  deed  put  before  him  for  execution ; 
or  if,  being  unable  to  read,  will  not  demand  to  have  it  read  or 
explained  to  him,  he  is  guilty  of  supine  negligence,  .  .  .  ." 
This  is  undoubtedly  true  where  the  parties  stand  on  an  equal 
footing,  and  deal  at  arms*  length ;  and  all  we  shall  say  here  has 
reference  to  such  a  case  only.  But,  says  the  defendant's  coun- 
sel, a  man  cannot  plead  the  other  party's  negligence  as  a  condo- 
nation of  his  own  fraud.  Let  this  be  granted ;  but  it  is  to  be 
remembered,  on  the  other  hand,  that  a  man  cannot  ask  to  be 
relieved  from  his  written  contract,  upon  the  ground  of  fraud 
practiced  upon  him  in  the  execution  of  it,  without  specifically 
alleging  facts  from  which  the  fraud  may  be  clearly  and  indubi- 
tably inferred ;  a  fortiori  is  this  true  where  he  has  failed  to  exer- 
cise common  prudence.  If  he  alleges  that  the  fraud  consisted 
of  a  misrepresentation  of  the  contents  of  the  instrument,  which 
lay  open  before  him  when  he  signed,  and  the  terms  of  which  are 
unambiguous,  and  if  no  other  trick  or  artifice  was  resorted  to  to 
prevent  him  from  reading  it,  and  if  fraudulent  intent  is  not 
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alleged,  it  ordinarily  ought  to  appear  that  the  representation 
clearly  bore  the  construction  he  put  upon  it,  or  that  it  was  in- 
tended to  be  taken  by  him  in  that  sense,  or  that  the  other  party 
knew,  or  ought  to  have  known,  that  he  was  taking  it  in  tliat 
sense.  Otherwise  he  is  in  no  better  plight,  and  is  no  more  en- 
titled to  relief,  than  one  who  signs  an  instrument  which  clearly 
expresses  a  different  meaning  from  that  which  was  in  his  mind. 

The  defendant  swears  that  ^^  relying  upon  the  statement  tliat 
said  contract  was  for  one  year  only,  deponent  signed  said  con- 
tract without  reading  it."  But  this  was  not  what  the  plaintiff 
stated;  it  is  merely  the  defendant's  construction  of  what  he 
stated.  The  statement  actually  made  was  capable  of  being  con- 
strued to  mean,  and  probably  did  mean,  that  the  contract  per- 
mitted the  use  of  the  patented  improvements  for  $25.00  a  year. 
The  plaintiff  did  not  say  that  the  contract  was  "  for  one  year 
only,"  and  there  is  no  allegation  that  such  was  the  preliminary 
agreement.  Without  any  other  inducement  whatever,  the  de- 
fendant saw  fit  to  place  his  own  constiiiction  upon  the  plaintiff  s 
loose,  and,  perhaps,  ambigfuous  statement,  and  to  sign  the  con- 
tract without  further  inquiry,  and  without  reading  it  or  asking 
to  have  it  read.  He  could  not  do  this,  and  after  he  found  that 
the  contract  was  unprofitable,  successfully  assert  that  a  fraud 
was  practiced  upon  him,  without  alleging  and  proving  more  than 
is  contained  in  this  affidavit.  Written  contracts  are  presumed 
to  express  the  real  agreements  of  the  parties,  and  are  not  to  be 
lightly  set  aside  upon  vague  allegations  and  uncertain  inferences 
of  fraud.  We  are  all  of  opinion  that  fraud  cannot  be  clearly 
and  indubitably  inferred  from  the  facts  alleged  in  the  affidavit ; 
therefore  the  court  was  right  in  adjudging  it  to  be  insufficient. 

Judgment  affirmed. 
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Josiah  p.  Fernald,  Appellant,  v.  Euphemia  A.  Fernald. 

Divorce— Wife''8  costs  as  libeUec—DiscreUon  of  court— Appellate  review 
of  discretion. 

The  appellate  court  will  not  disturb  the  exercise  of  the  discretion  of  the 
common  pleas  which  allowed  the  wife,  libellee  in  a  divorce  suit,  her  trav- 
eling expenses  in  coming  from  a  foreign  state  to  testify  at  a  trial  where 
the  libellant  suffered  a  voluntary  nonsuit. 

The  medts  of  the  main  issue  cannot  be  considered  under  such  an  appli- 
cation. 

The  question  whether  it  is  in  the  power  of  the  court  to  review  the  action 
of  the  court  below  in  such  an  application  not  considered,  it  being  clear 
that  the  appellate  court  will  not  reverse  except  for  plain  abuse  of  discre- 
tion. 

Argued  Oct.  12,  1897.  Appeal,  No.  88,  Oct.  T.,  1897,  by 
plaintiff,  from  order  of  C.  P.  No.  4,  Phila.  Co.,  March  T.,  1896, 
No.  64,  making  absolute  defendant's  rule  for  expenses  of  litiga- 
tion. Before  Rice,  P.  J.,  Wickham,  Beaveb,  Reedbr,  Smith 
and  Porter,  J  J.    Affirmed. 

Rule  to  allow  respondent  expenses  of  litigation  in  divorce 
proceedings. 

The  following  facts  appear  from  the  record : 

The  husband's  libel,  filed  February  1, 1896,  charged  desertion 
from  their  common  residence  in  Philadelphia,  on  December  14, 
1893,  to  Pensacola,  Florida.  Respondent's  answer  denied  the 
desertion,  but  admitted  her  continuous  residence  in  Pensacola, 
from  1894,  and  libellant's  uninterrupted  residence  in  Philadel- 
phia. On  the  day  of  trial  an  application  for  a  continuance  was 
made  by  libellant  because  of  the  absence  of  his  senior  counsel, 
due  to  admittedly  serious  illness  in  his  family.  The  application 
was  successfully  resisted  by  respondent,  and  libellant  suffered  a 
nonsuit  and  paid  the  costs.  A  counsel  fee  of  flOO  had  pre- 
viously been  paid  by  him. 

Subsequently  respondent  then  presented  a  petition  for  the 
above  order  of  $125  for  traveling  expenses.  The  evidence 
showed  that  she  had  created  a  trust  in  her  own  favor  of  four 
valuable  properties,  three  of  them  received  from  libellant,  and 
that  she  also  received  from  him  $1,200  annually  for  the  support 
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of  their  two  minor  children.  Her  expenses  were  not  shown. 
The  right  to  cross-examine  her  for  the  purpose  of  showing  her 
expenses  and  manual  condition  was  demanded  by  libellant  and 
refused.  She  was  then  out  of  the  state,  and  could  not  be  sub- 
poenaed. The  court  also  declined  to  order  her  appearance,  and 
in  this  form  the  cause  was  argued  before  the  court. 

The  court  made  absolute  the  rule  for  payment  of  $125  for 
traveling  expenses  and  the  like.    Libellant  appealed. 

JSrrors  assiffned  were  (1)  Making  absolute  the  rule  for  pay- 
ment by  libellant  to  respondent  of  "her  expenses  for  traveling 
and  the  like,  amounting  to  $125."  (2)  In  refusing  to  order 
respondent  to  submit  to  cross-examination  by  libellant  for  the 
purpose  of  showing  what  her  assets  were,  where  she  got  the 
various  properties  from,  what  she  had  done  with  the  money 
received  for  her  children,  what  other  assets  she  had  excepting 
those  already  mentioned  by  Mr.  Gest,  and  what  her  annual 
expenditures  were. 

Francis  S.  Laws  and  John  F.  Lewis^  for  appellant 

Hazard  Dickson^  for  appellee. — Only  the  record  is  before  the 
court  for  its  consideration :  Bank  v.  Earley,  118  Pa.  476. 

The  affidavits  or  depositions  on  which  the  order  is  made  are  no 
part  of  the  record :  Brown  v.  Ridgway,  10  Pa.  42. 

The  power  exercised  in  this  class  of  cases  is  necessarily  a  dis- 
cretionary one  and  cannot  be  supervised  by  this  coui-t :  Holland 
V.  White,  120  Pa.  228 ;  Felts  v.  RaUroad,  160  Pa.  503. 

Opinion  by  Rice,  P.  J.,  November  8, 1897 : 

This  is  an  appeal  from  an  order  directing  the  libellant  to  pay 
to  the  libellee  her  traveling  expenses  incurred  in  coming  from 
her  home  in  a  distant  state  to  be  present  at  the  trial  of  the  issue 
before  a  jury.  When  the  case  came  on  to  be  tried  the  libellant 
moved  for  a  continuance,  but  this  was  refused,  and  he  then 
suffered  a  voluntary  nonsuit.  In  answer  to  the  suggestion  of 
his  counsel  that  she  was  not  entitled  to  the  allowance  because 
she  voluntarily  chose  to  take  up  her  residence  in  Florida,  in-r 
stead  of  in  Philadelphia  with  her  husband,  it  seems  sufficient  to 
say  that  the  merits  of  their  contention  are  not  before  us.    They 
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would  have  been  determined  by  the  proper  tribunal  if  he  had 
seen  fit  to  go  to  trial.  She  alleged  in  her  answer,  however, 
that  he  first  deserted  her.  If  that  be  true  (and  this  was  one  of 
the  questions  to  be  tried)  it  cannot  be  said  that  her  conduct  in 
going  to  her  father's  home  in  Florida  was  extraordinary.  In 
choosing  that  as  her  home,  she  was  exercising  her  undoubted 
right,  if  her  answer  be  true,  and  the  expenses  of  coming  from 
her  home  to  be  present  at  the  trial  were  necessarily  incurred  in 
defending  the  suit.  We  have  no  doubt  that  it  is  within  the 
discretionary  power  of  the  couii;,  in  a  proper  case,  to  direct  the 
libellant  to  pay  such  expenses. 

An  application  for  an  order  of  this  nature  is  addressed  to  the 
sound  discretion  of  the  court  having  jurisdiction  of  the  cause, 
and  in  the  exercise  of  this  discretion  regard  is  to  be  had  to 
the  husband's  ability  and  the  wife's  necessity.  No  question  is 
raised  as  to  his  ability ;  and  as  he  was  called  as  a  witness  and 
did  not  deny  it,  and  as  he  is  able  to  pay  annually  $600  each 
for  the  support  of  his  two  children  it  may  fairly  be  taken  for 
granted.  But  it  is  said  that  there  is  no  sufficient  proof  of  her 
destitution.  The  testimony  shows  that  she  has  an  income  of 
about  $500  a  year  from  her  separate  property ;  and  her  husband, 
while  not  admitting  that  she  has  no  other  property,  admits  that 
he  does  not  know  of  her  having  any  other.  This,  then,  may 
fairly  be  taken  as  the  sum  which  she  had  for  her  support. 
Surely  it  cannot  be  said,  under  the  circumstances,  that  there  was 
an  abuse  of  discretion  in  not  compelling  her  to  take  one  fourth 
of  it  to  pay  the  expenses  of  unsuccessful  litigation  that  her  hus- 
band forced  upon  her.  '*It  is  undoubtedly  the  duty  of  the 
court  to  make  a  proper  allowance  to  the  wife,  if  she  be  not  her- 
self of  sufficient  ability,  to  enable  her  to  maintain  or  defend  her 
suit,  having  regard  to  the  ability  of  her  husband ;  and  it  never 
fails  to  do  so:"  Waldron  v.  Waldron,  55  Pa.  231.  Want  of 
sufficient  ability  to  pay  the  expenses  does  not  imply  absolute 
destitution,  and  dependence  upon  the  charity  of  others  for  sup- 
port. 

There  are  several  good  reasons  why  the  second  and  third 
assignments  of  error  cannot  be  sustained.  First,  the  law  does 
not  require  a  party  to  be  present  at  the  taking  of  depositions  in 
his  behalf,  in  order  that  he  may  be  cross-examined  by  the  othqr 
party.     Second,  it  would  have  been  unreasonable  in  the  present- 
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case  to  compel  the  libellee  to  come  on  from  Florida  for  that  pnr- 
pose'at  an  additional  expense  equal  to  the  first  Third,  if  the 
libellant  desired  to  take  her  testimony,  the  ordinary  methods  of 
obtaining  it  were  open  to  him.  Fourth,  the  record  does  not 
show  that  the  court  was  asked  to  compel  her  attendance ;  the 
demand  written  out  in  the  libellee^s  depositions  was  not  ad- 
di^essed  to  the  court,  and  is  no  part  of  the  record. 

We  have  not  found  it  necessary  to  express  an  opinion  upon 
the  question  of  our  power  to  review  the  action  of  the  court  in 
such  a  case  upon  its  merits.  This  much  is  clear,  that  the  ap- 
pellate court  will  not  reverse  except  for  plain  abuse  of  discre- 
tion, ^nd  nothing  approaching  tliat  appears  in  this  case. 

Order  affirmed  and  appeal  dismissed  at  the  costs  of  the  ap- 
pellant 


Alexander  Denniston  and  George  J.  DeArmond,  trading 
as  Denniston  &  DeArmond,  v.  Caroline  Schaal,  Appel- 
lant. 

OiMLrarUy— Continuing  gtiaranly — Evidence— Question  for  Jury, 
The  terms  of  guaranties  and  the  circumstances  under  which  they  are 
given  differ  so  gi'eatly  in  different  cases  that  no  very  definite  rules  for  de- 
termining whether  a  guaranty  shall  be  considered  a  continuing  one  or  not, 
can  be  given .  Certain  genei*al  principles,  however,  are  well  established ; 
that  the  instrument  is  to  be  construed  according  to  what  is  fairly  to  be  pre- 
sumed to  have  been  the  understanding  and  intention  of  the  parlies,  with- 
out any  strict  technical  nicety ;  that  the  language  should  not  be  strained 
beyond  its  natural  import  for  the  purpose  of  enlarging  the  guarantor's 
liability ;  and  that  in  ascertaining  what  was  the  understanding  of  the  par- 
ties the  circumstances  accompanying  the  whole  transaction  are  to  be 
looked  to. 

Evidence— Parol  evidence  to  explain  written  agreement. 

It  is  an  elementary  principle  of  the  law  of  evidence  that  parol  evidence 
is  admissible  to  explain  a  wiitten  agreement  so  far  as  to  give  identity  to 
the  subject-mtltter,  and  apply  the  contract  to  it. 

This  principle  is  applicable  to  a  written  guai*anty  in  the  following  words : 
*'I  hereby  guarantee  the  account  of  George  Schaal  with  Denniston  &  De- 
Armond to  the  amount  of  (150  and  will  be  responsible  for  payment  of 
the  same/' 
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Argued  Oct.  5,  1897.  Appeal,  No.  86,  Oct.  T.,  1897,  by 
defendant,  from  judgment  of  C.  P.  No.  1,  Phila.  Co.,  Dec.  T., 
1891,  No.  1114,  for  want  of  a  sufficient  affidavit  of  defense. 
Before  Rice,  P.  J.,  Wickham,  Beaver,  Rbedbb,  Oblady, 
Smith  and  Pobteb,  JJ.    Reversed. 

Assumpsit  for  goods  sold  and  delivered. 
Suit  was  brought  on  the  following  guaranty : 

*'To  Denniston  and  DeArmond,  importers  and  jobbers  in 
upholstery  goods  and  cabinet  hardware,  925  Rementer  Street, 
Philadelphia,  May  10, 1890,  I  hereby  guarantee  the  account  of 
George  Schall  with  Denniston  and  DeArmond  to  the  amount  of 
One  Hundred  and  Fifty  Dollars  (^150),  and  will  be  responsible 
for  the  payment  of  the  same.  Caboline  Schaal. 

"727  McKean  Street" 

The  defendant  filed  the  following  affidavit  of  defense : 
"  Caroline  Schall,  the  defendant  in  the  above  case,  being  duly 
sworn  according  to  law,  doth  depose  and  say  :  That  she  has  a 
full  and  perfect  defense  to  the  claim  of  the  plaintiff  in  the  above 
case,  the  nature  and  character  of  wliich  is  as  follows :  In  the 
early  part  of  the  month  of  May,  A.  D.  1890,  a  son  of  the  depo- 
nent, named  George  W.  Schaal,  wftio  is  an  upholsterer  by  trade, 
desired  to  go  into  business  as  a  manufacturing  upholsterer.  In 
pursuance  of  this  object  he  called  upon  the  plaintiffs  in  this 
case,  who  are  dealers  in  upholstery  goods,  and  desired  to  pur- 
chase material  of  them  to  the  amount  of  f  150,  for  the  use  of  his 
business.  The  plaintiffs  informed  the  «on  of  deponent  that  if 
he  could  get  his  mother,  the  deponent,  to  become  surety  in 
writing  for  the  $150  worth  of  material  he  needed,  they  would 
give  him  credit  to  that  amount.  The  matter  of  surety  was  dis- 
cussed between  the  parties,  and  the  paper  upon  which  this  suit 
is  brought  was  signed  by  the  deponent  upon  the  distinct  and 
positive  understanding  that  the  surety  was  for  $150  worth  of 
goods,  and  nothing  whatever  beyond  or  excess  thereof.  The 
son  of  deponent  obtained  that  amount  of  goods  of  the  plaintiffs 
on  the  strength  of  deponent's  surety,  and  the  debt  thus  incurred 
was  fully  paid  and  discharged  by  the  son  of  deponent,  in  man- 
ner and  form  as  follows : 

"  On  date  of  June  2,  A.  D.  1890,  the  plaintiffs  received  from 


Digitized  by  VjOOQIC 


634  DENNISTON  t?.  SCHAAL. 

Statement  of  Facts — Opinion  of  the  Court.  [5  Pa.  Saperior  Ct 

deponent's  son  the  amount  of  $60.00,  and  duly  receipted  there- 
for. On  date  of  June  8,  A.  D.  1890,  the  plaintiffs  received 
from  deponent's  son  ;^8.20,  and  duly  receipted  for  the  same. 

"  And  on  date  of  June  16,  A.  D.  1890,  the  sum  of  $71.00  was 
paid  by  deponent's  son  to  said  plaintiffs,  a  part  of  which  said 
latter  sum  was  the  full  balance  of  the  $150,  which  had  become 
due  by  virtue  of  deponent's  surety.  Deponent  is  therefore  fully 
acquitted  and  discharged  of  all  pecuniary  liability  to  the  plain- 
tiffs upon  the  paper  herein  sued  upon,  and  has  all  the  receipts 
given  by  the  plaintiffs  for  the  amount  of  the  surety  in  her  pos- 
session. 

"  All  of  which  deponent  truly  believes,  and  fully  expects  to 
be  able  to  prove  upon  a  trial  of  the  cause." 

Judgment  was  entered  for  want  of  a  sufficient  affidavit  of 
defense,  and  damages  assessed  at  $208.50.    Defendant  appealed. 

Error  assigned  was  entry  of  judgment  for  want  of  a  sufficient 
affidavit  of  defense. 

Walter  Willardy  with  him  Edward  WiUard  for  appellant 

John  A.  Ward^  of  Ward  ^  McCullen^  for  appellee. — ^In  the 
following  cases  the  instrument  was  held  to  be  a  continuing 
guamntee :  Laurie  v.  Scholefield,  L.  R.  4  C.  P.  622 ;  Heffield 
V.  Meadows,  L.  R.  4  C.  P.  595 ;  Burgess  v.  Eve,  L.  R.  13  Eq. 
450 ;  Wood  v.  Priestner,  L.  R.  2  Exch.  66 ;  Simpson  v.  Man- 
ley,  2  C.  &  J.  12 ;  Mason  v.  Pritchard,  12  East,  227 ;  Allan  v. 
Kenning,  9  Ring.  618 ;  Bastow  v.  Bennett,  3  Camp.  220 ;  Merle 
V.  Wells,  2  Camp.  413  :  Martin  v.  Wright,  6  Q.  B.  917 ;  Nott- 
ingham Company,  Limited,  v.  Bottrill  et  al.,  L.  R.  8  C.  P.  694 ; 
Mayer  v.  Isaac,  6  M.  &  W.  605. 

Opinion  by  Rice,  P.  J.,  November  8, 1897 : 

The  material  part  of  the  guaranty  on  which  this  action  was 
brought  reads  as  follows :  "  I  hereby  guarantee  the  account  of 
George  Schaal  with  Denniston  &  DeArmond  to  the  amount  of 
one  hundred  and  fifty  dollars  ($150)  and  will  be  responsible 
for  payment  of  the  same."  One  called  upon  to  determine  the 
defendant's  liability  under  this  paper  would  naturally  inquire 
what  account  was  referred  to.    Was  it  an  existing  account  or 
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an  account  about  to  be  opened  ?  If  the  latter,  did  the  principals 
contemplate  a  credit  indefinite  as  to  amount  and  as  to  time,  or 
a  single  purchase  or  several  purchases  amounting  in  the  aggre- 
gate to  the  sum  guaranteed?  These  questions  cannot  be  an- 
swered by  reference  to  the  paper  alone ;  or  rather,  the  paper  is 
not  so  drawn  as  to  preclude  inquiry  as  to  its  subject-matter, 
namely  the  account.  It  is  an  elementary  principle  in  the  law 
of  evidence  for  which  no  authority  need  be  cited,  that  parol  evi^ 
dence  is  admissible  to  explain  a  written  agreement,  so  far  as  to 
give  identity  to  the  subject-matter  and  apply  the  contract  to  it. 
This  principle  is  applicable  here.  It  justified  the  defendant  in 
setting  forth  the  circumstances  under  which  the  paper  was 
given,  not  for  the  purpose  of  contradicting  or  varying  the  terms 
of  the  written  contract,  but  to  explain  it  by  identifying  the  ac- 
count to  which  it  refers. 

To  say  that  the  use  of  the  word  "  account "  conclusively  im- 
plies a  continuing  guaranty  begs  the  question.  It  may  or  may 
not,  according  to  the  circumstances.  Take  the  present  case  for 
illustration.  In  May,  1890,  George  W.  Schaal,  a  son  of  the 
defendant,  desired  to  go  into  business  as  a  manufacturing  up- 
holsterer, and  applied  to  the  plaintiffs,  who  are  dealers  in  uphol- 
stery goods,  to  purchase  of  them  material  to  the  amount  of 
$150,  for  his  business.  The  plaintiffs  infoimed  him,  that,  if  he 
could  get  his  mother  to  become  surety  in  writing  for  the  $150 
worth  of  material  he  needed,  they  would  give  him  credit  to  that 
amount.  Pursuant  to  these  negotiations  the  defendant  made 
and  delivered  the  paper  in  question.  Construing  it  in  the  light 
of  the  attendant  circumstances,  the  conclusion  is  irresistible 
that  the  defendant  did  not  intend,  and  the  plaintiffs  did  not  un- 
derstand her  to  intend,  to  guarantee  her  son's  general  account, 
but  only  the  particular  account  for  the  $150  worth  of  goods  that 
he  then  needed  and  was  then  about  to  purchase.  In  other  words, 
the  plaintiffs  contemplated  selling,  and  the  son  contemplated 
buying,  f  150  worth  of  goods,  to  be  specified  thereafter,  and  the 
defendant  guaranteed  payment  of  that  account.  When  the  in- 
debtedness for  those  goods  was  paid  her  liability  ceased.  The 
plaintiffs  could  not  continue  the  credit  thereafter  for  an  indefi- 
nite time,  without  notice  to  her,  and  hold  her  always  responsi- 
ble to  the  amount  of  $150.  Hence  when  she  swears  that  the 
matter  of  her  suretyship  was  discussed  between  the  parties  aud 
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that  the  paper  was  signed  ^^upon  the  distinct  and  positive 
understanding  that  the  suretyship  was  for  $150  worth  of  goods, 
and  nothing  whatever  beyond  or  in  excess  thereof,"  she  swears 
to  nothing  which  would  not  fairly  be  inferred  from  the  facts  of 
the  transaction  as  narrated  in  the  affidavit  of  defense. 

The  terms  of  guaranties  and  the  circumstances  under  which 
they  are  given  differ  so  greatly  in  different  cases  that  no  very 
definite  rules  for  determining  whetJier  a  guaranty  shall  be  con- 
sidered a  continuing  one  or  not,  cart  be  given.  But  these  gen- 
eral principles  are  well  established ;  that  the  instrument  is  to  be 
construed  according  to  what  is  fairly  to  be  presumed  to  have 
been  the  understanding  and  intention  of  the  parties,  without 
any  strict  technical  nicety ;  that  the  language  should  not  be 
strained  beyond  its  natural  import  for  the  purpose  of  enlarging 
the  guarantor's  liability ;  and  that  in  ascertaining  what  was  the 
understanding  of  the  parties  the  circumstances  accompanying 
the  whole  transaction  are  to  be  looked  to :  1  Beach  on  Contracts, 
sec.  34 ;  Bank  v.  Gay,  4  L.  R.  A.  343,  note,  and  cases  there 
cited ;  1  Brandt  on  Suretyship  &  Guaranty,  sec.  156,  etc. ;  Al- 
dricks  v.  Higgins,  16  S.  &  R.  212 ;  Anderson  v.  Blakely,  2  W. 
&  S.  237  ;  Pritchett  v.  Wilson,  89  Pa.  421-423.  Applying  these 
principles  to  the  facts  of  the  case  as  set  forth  in  the  affidavit  of 
defense  the  defendant  was  entitled  to  be  heard  before  a  jury. 

Judgment  reversed  and  a  procedendo  awarded. 


Lizzie  Rodovinsky,  by  her  father  and  next  friend,  Jacob 
Rodovinsky  v.  Roxford  Knitting  Company,  Appellant. 

Practice,  Superior  Oourir^PUc^ngs—AasignmerUs  of  error. 
Adequate  pleadings  are  as  necessary  in  the  appellate  courts  as  in  the 
courts  of  first  instance.  The  assignment  of  errara,  when  filed,  constitutes 
the  declaration  of  the  appellant  and  specifies  the  eiTors  alleged  to  have 
been  committed  by  the  trial  court.  Each  eiTor  must  be  specified  separately 
and  distinctly,  and  to  these  the  appellee  should  plead  or  demur,  as  the  cir- 
cumstances may  warmnt.  In  this  way  questions  are  properly  presented 
for  review. 

An  appellate  court  may,  in  its  discretion,  consider  jurisdictional  or  other 
fundamental  errors  apparent  on  the  face  of  the  record,  though  unassigned ; 
but.en-ors  not  thus  manifest,  though  they  might  be  adjudged  fatal  if  prop- 
erly brought  to  notice,  will  not  be  considered  unless  specifically  assigned. 


Digitized  by  VjOOQIC 


KODOVINSKY  v,  KNITTING  CO.  637 

1897.]  Syllabus— Statoment  of  Facts. 

Practice^  Superior  Court — Defective  (assignment. 

An  assignment  of  error  is  defective  which  is  based  on  an  exception  as 
follows :  **  Exception  for  defendant  to  the  charge  of  the  coui*t  submitting 
the  case  to  the  jury  at  all  to  find  in  favor  of  the  plaintiff,  and  on  this  the 
entire  charge  is  assigned  for  error /^ 

Practice^  Superior  Court — Assignment  of  error — Rules  of  court. 

An  assignment  of  error  is  defective  and  violates  Rule  XVII.  which  does 
not  quote  the  full  substance  of  the  bill  of  exceptions,  and  indeed  exhibits 
no  exception.  When  the  rejection  of  evidence  is  assigned  for  error,  the 
assignment  should  show  that  th'e  ruling  was  excepted  to.  It  is  not  enough 
that  this  may  be  indicated  by  the  notes  of  evidence. 

Argued  Oct.  7, 1897.  Appeal,  No.  14,  Oct.  T.,  1897,  by  de- 
fendant, from  judgment  of  C.  P.  No.  1,  Phila.  Co.,  March  T., 
1896,  No.  156,  on  verdict  for  plaintiff.  Before  Rice,  P.  J., 
WiCKHAM,  Beaver,  Reedeb,  Orlady,  Smith  and  Porter,  J  J. 
Affirmed. 

Trespass  for  personal  injury. 

The  facts  sufficiently  appear  in  the  charge  of  the  court  below 
as  foUows :  This  is  a  suit  brought  by  Miss  Lizzie  Rodovinsky 
against  the  Roxford  Knitting  Company  to  recover  damages 
which  she  claims  she  has  sustained  by  reason  of  the  negligence 
of  the  superintendent  or  officers  of  that  company. 

As  I  have  very  often  had  to  say  to  you  in  these  cases,  it  is 
not  enough  for  tlie  plaintiff  to  show  she  has  been  injured ;  she 
must  go  further  and  show  that  the  accident  has  been  caused  by 
reason  of  the  negligence  of  the  defendant. 

In  this  case  it  appears  this  young  woman  was  a  skilled  em- 
ployee, nineteen  years  of  age,  and  had  been  in  the  employ  of 
this  company  a  year  and  four  months,  and  thus  she  would  stand 
in  the  place  of  an  adult,  for  whose  injuries  the  defendant  would 
not  be  responsible,  because  she  took  the  risk  of  her  employ- 
ment; and,  therefore,  if  this  young  woman  had  been  injured 
by  the  ordinary  workings  of  the  machinery  while  it  was  in  mo- 
tion the  defendant  would  be  in  no  way  liable,  but  she  infers 
their  liability  from  another  principle — she  alleges  she  was  run- 
ning this  machine  and  found  it  was  running  at  too  slow  or  too 
fast  a  speed,  and  was  out  of  order  in  that  respect,  and  that  she 
complained  more  than  once  to  the  superintendent,  and  asked 
him  to  have  it  fixed,  being  afraid,  as  she  says,  to  work  it  as  it 
was,  and  that  the  foreman  then  promised  he  would  have  it  at* 
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tended  to,  and  induced  her  to  go  on,  but  it  was  never  attended 
to,  and  in  consequence  she  was  injured. 

Now  this  is  the  case  she  must  establish  to  your  satisfaction 
— that  she  made  complaint  that  this  machine  was  out  of  order, 
that  it  was  not  attended  to,  and  in  consequence  she  sustained 
the  injury  she  complains  of.  If  you  should  consider  she  has 
not  established  these  facts  tbat  would  be  the  end  of  the  case. 
If,  on  the  other  hand,  you  think  she  had  made  this  complaint 
and  it  was  disregarded,  as  she  says,  then  you  would  have  to 
decide  what  compensation  ought  to  be  given  her  for  the  injuries 
she  has  sustained.  You  have  seen  the  injury,  and  it  is  patent 
from  looking  at  her  hand  what  injuries  she  has  suffered,  and 
you  have  a  right  to  consider  that ;  you  have  a  right  to  consider 
the  pain  and  suffering  she  has  undergone,  the  loss  of  business, 
and  any  other  injury  of  that  character  growing  out  of  such  a 
wound.  All  these  things  you  have  a  right  to  consider ;  but,  of 
course,  you  must  consider  them  from  a  business  standpoint,  and 
not  from  any  sentiment  you  may  feel  towards  her.  You  must 
consider  this  question  as  business  men.  We  all  know  that 
Philadelphia  is  a  great  manufacturing  center,  and  that  it  is  a 
great  advantage  for  manufacturers  to  employ  labor  at  a  reason- 
able rate,  and  it  is  a  great  advantage  to  men  having  large  fami- 
lies to  put  their  children  in  these  factories  to  earn  money 
towards  their  support,  and  therefore  these  people  are  not  to  be 
looked  upon  as  enemies  of  the  human  race.  You  must  look  at 
it  in  this  way ;  you  must  come  down  to  look  at  it  from  a  busi- 
ness standpoint  as  business  men,  as  if  it  had  happened  in  your 
employ.  You  must  consider  the  question  carefully,  as  if  it  were 
a  matter  of  business  you  were  involved  in,  and  arrive  at  what 
you  think  would  be  a  fair  and  reasonable  compensation  for  the 
injury  received  and  the  suffering  undergone. 

Verdict  and  judgment  for  plaintiff  for  J500.  Defendant  ap- 
pealed. 

Urrors  assigned  were  (1)  In  submitting  the  case  to  the  jury 
at  all  to  find  for  the  plaintiff  and  charging  the  jury  as  follows : 
Reciting  the  charge  of  the  court  as  above.  (2)  In  sustaining 
the  plaintiff's  objection  to  the  defendant's  offer  to  prove  that 
previous  to  the  occasion  of  the  plaintiff's  injury  she  had  cleaned 
the  machines  while  in  motion,  and  to  prove  her  habits  so  to  do. 


Digitized  by  VjOOQIC 


RODOVINSKY  r.  KNITTING  CO.  639 

1897.]  Arguments — Opinion  of  the  Court. 

Oeorge  L,  Crawford  of  Crawford^  LougMln  ^  Dallas^  for 
appellant. — On  the  question  of  contributory  negligence,  cited 
Fick  V.  Jackson,  8  Pa.  Superior  Ct.  378 ;  Marean  v.  Railroad 
Co.,  167  Pa.  220 ;  Reese  v.  Clark,  146  Pa.  465 ;  Odell  v.  RaU- 
road  Co.,  120  N.  Y.  S23, 

haac  I.  Sharp  of  Sharp  ^  Alleman^  for  appellee. 

Opinion  by  Smith,  J.,  November  8, 1897 : 

Adequate  pleadings  are  as  necessary  in  the  appellate  courts 
as  in  the  courts  of  first  instance.  The  assignment  of  errors, 
when  filed,  constitutes  the  declaration  of  the  appellant  and  spec- 
ifies the  errors  alleged  to  have  been  committed  by  the  trial  court 
Each  error  must  be  specified  separately  and  distinctly,  and  to 
these  the  appellee  should  plead,  or  demur,  as  the  circumstances 
may  warrant.  In  this  way  questions  are  properly  presented  for 
review :  Burkholder  v.  Stahl,  68  Pa.  371 ;  Armstrong's  Appeal, 
68  Pa.  409.  An  appellate  court  may,  in  its  discretion,  consider 
jurisdictional  or  other  fundamental  errors  apparent  on  the  face 
of  the  record,  though  unassigned ;  but  errors  not  thus  manifest, 
though  they  might  be  adjudged  fatal  if  properly  brought  to  notice, 
will  not  be  considered  unless  specifically  assigned :  Anderson  v. 
Long,  10  S.  &  R.  55:  Uplinger  v.  Bryan,  12  Pa.  219;  Hutch- 
inson  v.  Campbell,  25  Pa.  273 ;  Arthurs  v.  Smathers,  38  Pa.  40. 

The  assignment  in  the  present  case  contains  two  specifica« 
tions.  The  exception  on  which  the  first  is  based  is  the  following : 
"  Exception  for  defendant  to  the  charge  of  the  court  submitting 
the  case  to  the  jury  at  all  to  find  in  favor  of  the  plaintiff ; "  and 
on  this  the  entire  charge  is  assigned  for  error. 

Both  the  Supreme  Court  and  this  court  have  discountenanced 
the  practice  of  assigning  the  entire  charge  for  error,  without 
specifying  the  ground  of  complaint.  Nearly  half  a  century  ago, 
the  Supreme  Court  said :  "  The  fourth  error  assigned,  to  wit : 
that  the  court  erred  in  their  charge  to  the  jury  generally,  is  no 
assignment  of  error  at  all.  If  the  party  cannot  put  his  finger 
upon  some  error  and  specify  it,  we  take  it  for  granted  that  he 
cannot  find  any:"  Zerbe  v.  Miller,  16  Pa.  488,  Coulteb,  J. 
A  similar  view  repeatedly  appears  in  later  cases.  How  such  an 
assignment  has  been  regarded  by  this  court  is  shown  in  Com.  v. 
Swayne,  1  Pa.  Superior  Ct.  547,  and  in  Taylor  v.  Sattler,  decided 
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in  the  present  term  (to  be  reported  in  6  Pa.  Superior  Ct).  Its 
defects  are  strikingly  exhibited  in  the  case  before  us.  The 
charge  embraces  the  views  of  the  court  below  in  relation  to  the 
alleged  negligence  of  the  defendant,  the  plaintiflf's  assumption 
of  the  risks  of  the  employment,  the  effect  of  the  plaintiff's 
alleged  complaint  of  defects  in  the  machinery  used,  and  the 
defendant's  alleged  promise  of  remedy ;  in  general,  the  matters 
to  be  established  to  entitle  the  plaintiff  to  recover,  and  to  be 
considered  in  estimating  the  damages  in  the  event  of  her  right 
to  recover.  An  assignment,  in  gross,  of  the  charge  on  all  these 
points  as  erroneous,  is  a  flagrant  violation  of  Rule  XV.,  which 
requires  that  "  Each  error  relied  on  must  be  assigned  particu- 
ularly,  and  by  itself.  If  any  assignments  embrace  more  than 
one  point,  or  refer  to  more  than  one  bill  of  exceptions,  or  raise 
more  than  one  distinct  question,  it  shall  be  considered  a  waiver 
of  the  errors  so  alleged."  In  the  present  case,  neither  specifically 
nor  by  description  are  the  errors  complained  of  indicated.  The 
assignment  includes  every  point  involved  and  every  question 
embraced  in  the  charge;  and  as  it  makes  no  discrimination 
among  these,  it  can  be  understood  only  as  alleging  error  in  the 
instruction  respecting  each.  Further  than  this,  it  includes, 
without  specification,  all  possible  errors  of  omission,  of  bias,  of 
misrecital  of  evidence,  and  of  inadequacy  in  any  respect.  Un- 
der the  rule,  its  inclusion  of  all  that  might,  for  any  reason,  be 
complained  of,  must  be  i*egarded  as  a  waiver  of  the  errors  thus 
indefinitely  alleged. 

There  are  other  aspects  of  this  assignment,  but  they  are 
equally  untenable.  If  construed  as  alleging  error  "in  submit- 
ting the  case  to  the  jury  to  find  in  favor  of  the  plaintiff,"  it  must 
fail,  because  the  case  was  not  so  submitted.  The  court  dis- 
tinctly instructed  the  jury  as  to  the  matters  which  the  plaintiff 
must  establish  to  their  satisfaction,  with  the  further  instruction 
that  unless  these  were  established  **  that  would  be  the  end  of 
the  case."  If  construed  as  alleging  error,  not  in  the  manner  of 
submitting,  but  in  "submitting  the  case  to  the  jury  at  all,"  it 
has  nothing  to  stand  on,  since  there  was  no  request  to  take  the 
case  from  the  jury.  In  this  view,  the  assignment  can  be  re- 
garded only  as  in  substance  alleging  that  the  court  erred  in  not 
directing  a  verdict  for  the  defendant ;  but  in  the  absence  of  a 
request  for  such  direction  this  affords  no  ground  of  complaint 
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The  second  assignment  was  practically  abandoned  for  insufiS- 
ciency  at  the  argument.  It  violates  Rule  XVII.  in  not  quoting 
the  full  substance  of  the  bill  of  exceptions,  and  indeed  exhibits 
no  exception.  When  the  rejection  of  evidence  is  assigned  for 
error,  the  assignment  should  show  that  the  ruling  was  excepted 
to.  It  is  not  enough  that  this  may  be  indicated  by  the  notes  of 
evidence,  as  in  the  present  instance  it  appears  to  be,  though 
somewhat  obscurely,  from  the  unusual  method  of  printing  it. 
The  assignment  must  be  self-sustaining,  and  contain  in  sub- 
stance the  bill  of  exceptions  on  which  it  is  based.  In  the  ab- 
sence of  this,  there  is  nothing  to  entitle  it  to  consideration. 

The  record  disclosing  no  error,  the  judgment  is  affirmed. 


James  McCarthy  v.  The  Pennsylvania  Land  and  Improve- 
ment Company,  Limited,  Appellant.  Robert  M.  Lin- 
hart  V,  Same. 

Road  law — Unauthorized  improvement  of  streets  by  lot  owners. 
The  control  of  streets  or  roads  and  the  grades  and  changes  made  thereon 
are  not  to  be  determined  by  the  abutting  owners  but  are  by  statute  placed 
under  the  control  of  the  local  municipal  authorities.  It  follows  that  an 
abutting  owner  has  no  right  to  take  possession  of  a  public  ix)ad  or  street 
and  change  its  grade  without  authonty  from  the  body  having  it  under  stat- 
utory control  and  when  such  action  is  taken  a  right  of  action  enures  to 
other  abutting  owners. 

Argued  April  13,  1897.  Appeals,  Nos.  60  and  61,  April 
Term,  1897,  by  defendant,  from  judgments  of  C.  P.  No.  1,  Alle- 
gheny Co.,  Dec.  T.,  1893,  Nos.  1009  and  1010,  on  verdicts  for 
plaintiffs.  Before  Rice,  P.  J.,  Willabd,  Wickham,  Beaver, 
Reedeb,  Orlady  and  Smith,  JJ.    Affirmed. 

Trespass  for  obstmcting  public  road.    Before  Stowb,  P.  J. 

The  two  above-mentioned  cases  were  tried  together  in  the 
court  below  and  disposed  of  in  one  opinion  in  the  Superior 
Court. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

Verdict  and  judgment  for  James  McCai-thy  for  $652.  Ver- 
dict and  judgment  for  Robert  M.  Linhart  for  f498.75.  Defend- 
ant appealed. 

Vol.  V— 41 
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ErrorB  assigned  were  (1)  To  a  portion  of  the  charge,  to  wit: 
**  The  defendants  in  this  case  had  no  right  to  put  this  obstruc- 
tion or  embankment  upon  the  road  where  they  placed  it" 
(2)  To  a  portion  of  the  charge,  to  wit :  "  In  each  of  these  cases 
we  instruct  you,  as  matter  of  law,  that  this  obstruction  put 
upon  this  highway  was  an  obstruction  that  the  parties  had  no 
right  to  put  there,  and  that  therefore  whether  they  did  any 
actual  wrong  to  the  plaintiff  or  not,  the  parties  are  at  least 
entitled  to  six  cents  damages  which  would  carry  costs,  simply 
because  their  right  of  way  has  been  infringed  upon,  and  it  is  no 
reply  to  say  they  did  not  do  you  any  harm."  (3)  To  the  refusal 
of  defendant's  point:  **That  the  defendant  company  has  the 
owner  of  property  abutting  on  the  street  in  the  rear  of  the  plain- 
tiff's property  had  the  right  to  make  a  level  roadway  in  said 
street,  along  the  middle  line  thereof  or  between  the  middle  line 
of  the  street  and  their  own  property,  as  of  the  natural  level  of 
said  street,  and  that  so  far  as  the  plaintifiTs  claim  in  this  case 
is  based  on  a  change  of  the  grade  of  said  street,  the  defendant 
can  be  held  responsible  only  for  any  elevation  of  the  road  made 
by  them  above  the  level  of  the  natural  grade  of  the  middle  line 
of  said  street." 

R.  E,  Stewart^  for  appellant. 

L.  K.  Porter^  with  him  S.  0-.  Porter  and  John  S.  Rohh^  for 
appellee. — *'  If  an  individual,  whether  the  adjoining  owner  or 
not,  and  whether  the  fee  in  the  public  way  is  in  himself  or  in 
the  public,  does  any  act  which  renders  the  use  of  a  street  haz- 
ardous or  less  secure  than  it  was  left  by  the  proper  public 
authority,  he  commits  a  nuisance  : "  Cooley  on  Torts  (2d  ed.,) 
p.  748. 

Opinion  by  Oblady,  J.,  July  23, 1897 : 

These  two  causes  were  tried  before  the  same  jury,  and  a  joint 
appeal  was  taken  by  the  defendant,  a  limited  partnership  associ- 
ation, organized  under  the  laws  of  the  commonwealth  of  Penn- 
sylvania, and  the  owner  of  a  body  of  land  in  part  on  a  street  in 
the  rear  of  appellee's  property.  The  lot  of  James  McCarthy  being 
fifty  feet  by  one  hundred  feet  and  that  of  Linhart  being  twenty- 
three  feet  by  one  hundred  feet,  adjoin  each  other,  and  abut  in 
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the  lear  on  a  street  thirty-three  feet  wide.  The  conformation 
of  the  ground  is  such  that  the  plaintiffs'  lots  are  sixteen  feet 
higher  at  the  rear  than  at  the  front,  while  the  elevation  becomes 
somewhat  steeper  immediately  in  the  rear  of  these  properties. 

The  thirty-three  foot  street  in  the  rear  of  these  properties, 
had  formerly  been  an  old  township  road,  in  use  for  many  years 
prior  to  the  time  of  subdividing  the  property  into  building  lots 
by  appellant,  and  was  adopted  as  a  street  in  the  plan  of  lots  laid 
out  by  the  improvement  company.  Prior  to  the  purchase  of  its 
property,  the  public  road  was  t^e  only  way  of  getting  to  and 
from  the  stables  in  the  rear  of  the  lots  abutting  it. 

The  natural  surface  of  this  street  was  such  that  the  lower  side 
thereof  could  be  traveled  over  by  wheeled  vehicles  for  a  short 
distance  immediately  in  the  rear  of  plaintiffs'  properties,  but 
the  middle  and  upper  side  of  the  street  were  too  steep  to  be 
so  used,  and  in  order  to  make  a  practicable  roadway  along  the  up- 
per side  of  the  street  to  give  access  to  defendant's  property 
fronting  thereon,  the  defendant  widened  the  street  (old  road) 
by  adding  thereto  a  strip  seven  feet  wide,  taken  from  the  de- 
fendant's ground  and  excavated  and  filled  out  a  level  roadbed, 
on  its  own  side  of  the  street  about  twelve  feet  wide  of  the  ele- 
vation of  the  natural  surface  of  the  ground  at  the  middle  line 
of  the  original  street,  opposite  the  McCarthy  and  Linhart  lots ; — 
but  making  somewhat  more  of  a  grade  on  the  former  than  on 
the  latter.  The  effect  of  this  change  of  the  grade  and  the  work 
incident  to  it,  was  to  change  the  natural  grade  between  the 
middle  line  of  the  street  and  the  McCarthy  and  Linhart  lots, 
by  making  it  much  steeper  and  diverting  the  natural  course  of 
surface  water,  so  as  to  discharge  it  on  the  plaintiffs'  lots,  and  to 
cause  damages  to  the  buildings  thereon.  Some  precautions 
were  taken  by  the  defendant  company  to  prevent  this,  but  in 
view  of  the  finding  of  the  jury  they  were  not  effectual,  and  these 
actions  were  brought  to  recover  the  damages  caused  thereby. 

The  first  assignment  of  error,  taken  from  the  charge  of  the 
court:  ^^The  defendants  in  this  case  had  no  right  to  put  this 
obstruction  or  embankment  upon  the  road  where  they  placed 
it,"  is  a  detached  part  of  the  paragraph,  to  complete  which  the 
court  added,  ^^  they  had  an  equal  right  to  the  passage  over  that 
road  with  the  plaintiffs,  but  no  better  right.  Neither  party  had 
a  right  to  obstruct  it  or  interfere  with  it  in  any  way,  so  as  to  in- 
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terfere  with  the  general  use  of  the  road  bj  the  other."  This 
cannot  be  seriously  urged  as  erroneous,  since  the  onlj  right  of 
defendants  to  the  street,  was  one  in  common  with  all  others; 
they  could  not  change  without  municipal  authority,  the  natural 
grades  immediately  in  their  front  for  the  sole  benefit  of  their 
properties  and  improve  the  owners  of  the  McCarthy  and  Linhart 
lots  out  of  their  possession,  which  is  practically  the  effect  of  their 
work  as  done  on  the  highway. 

The  second  assignment  of  error  is  from  the  charge  of  the  court, 
viz :  ^^  In  each  of  these  cases  we  instruct  you,  as  a  matter  of  law, 
that  this  obstruction  put  upon  this  highway  was  an  obstruction 
that  the  parties  had  no  right  to  put  there,  and  that  therefore, 
whether  they  did  any  actual  wrong  to  the  plaintiffs  or  not  the 
parties  are  at  least  entitled  to  six  cents  damages  which  would 
carry  costs,  simply  because  their  right  of  way  has  been  infringed 
upon  and  it  is  no  reply  to  say  that  they  did  not  do  you  any  harm." 
The  evidence  clearly  shows  that  access  to  the  buildings  on  the 
rear  of  these  two  lots  was  rendered  much  more  difficult  and  in- 
convenient by  the  unauthorized  change  of  the  grade  by  the  de- 
fendant company ;  it  was  an  element  of  damage  to  be  considered, 
and  with  the  other  evidence  was  properly  submitted  to  the  jury. 
In  addition  to  the  invasion  of  the  public  right  there  was  in  this 
case  direct  damage  done  to  the  individual  lot  owners,  and  the 
defendant  company  only  justifies  the  act  under  its  claim  of  im- 
provement of  its  own  properties  on  the  opposite  side  of  the  street 

The  third  assignment  is  to  the  refusal  of  the  court  below  to 
affirm  a  point  submitted  by  the  defendant,  viz  :  "That  the  de- 
fendant company  as  owner  of  property  abutting  on  the  street  in 
the  rear  of  the  plaintiffs'  property  had  the  right  to  make  a  level 
roadway  in  said  street,  along  the  middle  line  thereof  or  between 
the  middle  line  of  the  street  and  their  own  property  as  of  the 
natural  level  of  said  street  and  that  so  far  as  the  plaintiffs'  claim 
in  this  case  is  based  on  the  change  of  the  grade  of  said  street, 
the  defendant  can  be  held  responsible  only  for  any  elevation  of 
the  road  made  by  them  above  the  level  of  the  natural  grade  of  the 
middle  line  of  said  street."  No  authority  is  submitted  in  sup- 
port of  this  proposition.  The  control  of  the  streets  or  roads, 
and  the  grades  and  changes  made  thereon  are  not  to  be  deter- 
mined by  the  abutting  owners,  but  are  by  statute  placed  under 
the  control  of  the  local  municipal  authorities ;  and  the  defend- 
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ant  company  had  no  right  to  take  possession  of  a  public  road  oi 
street  and  change  its  grade  without  authority  from  the  body 
having  it  under  statutory  control. 

The  assignments  of  error  are  each  overruled  and  the  judg- 
ments are  affirmed. 

Reargument  in  the  case  was  applied  for  and  refused  Novem- 
ber 8, 1897,  in  the  following  opinion: 

Pbb  Cubiam: 

On  the  argument  of  this  case,  and  in  appellee's  paper-book, 
the  street  in  the  rear  of  the  plaintiff's  property  was  referred  to 
as  having  been  an  old  township  road  which  was  subsequently 
adopted  as  a  street  by  the  plan  of  the  defendant  company. 
The  alleged  incorrect  description  by  name  does  not  affect  the 
conclusion  reached  in  the  opinion,  since  the  right  of  the  defend- 
ant to  change  the  slope  and  grade  of  Hill  street — its  adopted 
boundary — ^is  guarded  by  the  same  limitations  as  if  it  had  been 
a  township  road.  The  plan  of  lots  shows  Hill  street  thirty-three 
feet  wide  in  the  character  of  a  common  boundary  to  the  proper- 
ties, and  is  mentioned  in  the  plaintiffs  statement,  in  the  testi- 
mony and  the  charge  of  the  court  as  a  public  road,  street  or 
highway.    The  rule  for  reargument  is  discharged. 
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ACTIONS. 

1.  Contribution  for  payment  qf  bond  and  mortgage — Cant  of  action. 
In  an  action  for  contribution,  not  founded  directly  on  either  the  bond 
or  mortgage,  but  on  a  payment  which  satisfied  both,  the  plaintiff  is 
considered  as  standing  in  the  creditor's  place  and  entitled  to  the  bene- 
fit of  all  his  rights  and  securities.    MeGonnlgle  T.  McGoniilgley  168. 

2.  CorporcUUm&^JSminent  domain— Trespass.  Hankey  T.  Phila* 
Co.,  148. 

3.  Liquor  law — Sale  to  drunkard^Bight  qf  acUon  to  ir^ured  party, 
Littell  T.  Toang,  205. 

4.  Municipal  claim — Sidevoalks — Act  qf  1891  not  exclusive  as  to  rem- 
edy,   Pittsburg  T.  Daly,  528. 

5.  Tort — Cause  qf  action^Negligence  of  gas  company.  The  negli- 
gent failure,  by  a  natural  gas  company,  to  supply  fuel  gas,  the  same 
being  suddenly  cut  off  without  notice,  to  the  damage  of  the  health  of 
one  of  its  customers,  gives  a  cause  of  action  for  tortious  injury  which 
is  not  dependent  upon  a  specific  contract  nor  subject  to  be  defeated 
by  proof  that  there  was  a  contractual  relation  between  the  parties. 
Hoehle  t.  Heatiog  Co.,  21. 

6.  Tort — Cause  of  action— -Negligent  service  qf  a  public  corporation. 
Companies,  like  telegraph,  telephone,  gas  and  other  such  companies 
which  have  received  from  public  authority  franchises  which  also  pro- 
vide for  the  accommodation  of  the  general  public,  owe  a  duty  to  serve 
all  persons  who  make  proper  application  for  such  service  and  who 
comply  with  such  reasonable  rules  as  may  be  fixed,  and  make  such 
reasonable  compensation  as  may  be  required.  A  refusal  to  neglect  to 
render  such  service  when  asked  or  contracted  for  may  give  a  cause  of 
action  ex  delicto.    Hoehle  T.  Heating  Co.,  21. 

7.  Tort  arising  from  contractual  relations.  It  is  a  well  settled  prop- 
osition that  in  certain  relations  duties  are  imposed,  the  breach  of 
which  is  regarded  as  a  tort,  though  the  relations  themselves  are  formed 
by  contract,  and  the  contract  may  cover  the  same  ground.  Hoelile  T. 
Heatiiig  Co.,  21. 

8.  Water  and  water  rights — Illegal  diversion — Bight  of  action.  An 
illegal  diversion  of  water  by  an  upper  riparian  owner  is  a  continuing 
injury  and  is  not  referable  to  the  day  when  first  commenced,  but  suc- 
cessive actions  may  be  brought  as  long  as  it  is  continued. 

The  purchaser  of  an  estate  upon  a  stream  from  which  others  have 
unreasonably  diverted  the  water  is  entitled  to  recover  if  such  diver- 
sion is  continued.    Glass  Co.  t.  Water  Co.,  5G3. 

(647) 
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ADMINISTRATOR,  see  Executor. 

AGENCY. 

1.  Contract — Ratification,  A  contract  made  by  a  bookkeeper  as 
agent  of  defendants  will  be  binding  if  acted  upon  and  ratified  by  de- 
fendants.   Brewiog  Co.  t.  BoDistalli  A  Bi8i»  415. 

2.  Insurance— Agency  for  the  company.    Thonas  T.  Ins.  Co^y  383. 

AMENDMENT. 

1.  Practice,  C.  P,— Amendment  qf  record — Unnecetaary  party  plain- 
Uff.    BeU  T.  Irwin,  368. 

APPEALS. 

1.  Appellate  Jurisdiction.  As  the  omnium  gatherum,  now  enliUed 
an  appeal,  includes  the  appellate  proceedings,  formerly  divided  into 
three  classes — writs  of  error,  certiorari  and  appeals — the  appellate 
court  is  required  to  examine  each  case  and  determine  how  far,  and  in 
what  manner,  it  will  take  cognizance  of  it.  Thompson  T.  Prestony 
154. 

2.  Appellate  jurisdiction  in  revietoing  quarter  sessions— Proper  dis- 
cretion of  quarter  sessions  not  reviewable — Reason  given  by  the  lower 
court,  for  refusing  a  license,  reviewable.    Donoghne's  LieensOf  1. 

3.  Charge  of  court — Inadequate  presentation — Duty  qf  counsel  to 
specify.    Walton  t.  Caldweli,  143. 

4.  Brfective  assignment — Failure  to  allow  exception  below.  An  as- 
signment not  in  accordance  with  the  rules  and  on  a  point  where  no 
exception  was  allowed,  although  one  was  asked  for,  will  not  be  con- 
sidered.   Floyd  T.  Hotchkissy  216. 

6.  D^ectite  assignments — Rules  of  court — Practice,  Superior  Court 
Assignments  of  error  defective  in  noncompliance  with  Rule  XYI.  will 
not  be  considered.    Kramer  T«  BoggSy  394. 

6.  Divorce — Wife^s  costs  as  libellee— Discretion  qf  court — Appellate 
review  qf  discretion.    Fernald  T.  Femaldy  629. 

7.  Improper  remarks  of  counsel^Defective  assignments — Practice, 
C.P.    LitteU  T.  Toang,  205. 

8.  Interlocutory  orders— Practice,  Superior  Court.  Tost  T.  Darl- 
sony  469. 

9.  Jurisdiction,  Superior  Court  The  enlarged  powers  conferred  upon 
the  Supreme  Court  by  the  Act  of  May  20, 1891,  P.  L.  101,  are  to  be  con- 
strued and  exercised  as  were  those  confeiTcd  by  the  Act  of  April  4, 
1877,  P.  L.  53:  Eelber  v.  Plow  Co.,  146  Pa.  485.  Bonwiek  Bros.  M  Co. 
T.  Biohardson,  202. 

10.  Jurisdiction  of  Supreme  and  Superior  Courts.  The  jurisdiction 
of  the  Superior  Court  is  limited  to  cases  of  a  certain  character,  which 
were  reviewable  in  the  Supreme  Court  before  the  passage  of  the  Act 
of  June  24,  1895,  P.  L.  212.  If  the  Supreme  Court  could  have  acted 
properly  on  any  case,  if  brought  before  it  in  any  of  the  vrays  mentioned, 
then  the  Superior  Court  has  the  same  right  where  such  case  comes 
before  it  generally,  on  appeal.    Thompson  T.  Preston,  154. 

11.  Justice  qf  peace — Essential  qf  record.  Whei-e  a  justice  sets  forth 
in  his  record  matedal,  jurisdictional  averments  of  a  petition,  his  find* 
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ing  that  they  were  sustained  in  all  particulars  is  sufficient,  without 
further  repetition,  to  sustain  the  judgment    Wilke  T.  Campbelly  618. 

12.  Poor  law — Appeals  from  order  to  r^und.  Poor  Dist«  T.  Poor 
Bist.,  199. 

13.  Practice,  C,  P,  ^Appeal  from  justice  stricken  off  for  delay.  An 
order  striking  off  an  appeal  from  the  judgment  of  a  justice  will  not  be 
disturbed  when  due  inspection  of  the  record  shows  that  the  appeal 
was  not  taken  within  twenty  days  after  judgment  was  given.  Besson 
T.  Gregoir,  303. 

14.  Practice,  C,  P.— Defective  assignments— Partial  excerpts  not  as- 
signable. Where  the  charge  of  the  ooui*t  taken  as  a  whole,  fully  and 
properly  discusses  the  measure  of  damages,  an  assignment  will  not  be 
sustained  which  challenges  only  a  portion  of  what  was  said  to  the 
jury  on  the  subject    Littell  y.  Toangy  205. 

15.  Practice,  C,  P,— Interlocutory  order  in  road  cases.  An  appeal 
from  two  orders  of  the  court  below;  the  first,  approving  the  bond  of 
a  turnpike  company  given  for  injuries  that  may  be  sustained  by  the 
appellant  in  consequence  of  the  taking  of  his  land  by  the  turnpike 
company,  the  second,  appointing  viewers  to  assess  such  damages,  is 
prematurely  taken  and  will  be  quashed.  The  statute  does  not  contem- 
plate a  separate  appeal  from  each  interlocutory  order.  MoManns' 
Appeal,  65. 

16.  Practice,  Superior  Court — Defective  assignments,  Oalloway'8 
£st.9  272;  Daris  t.  Ins.  Co.,  506. 

17.  Practice,  Superior  Court— Defective  assignment — Failure  to  ex- 
cept,   Bosg  Twp.  Boady  85. 

18.  Practice,  Superior  Court — Pleadings — Assignments  of  error — 
Defective  assignment— Rules  qf  court,  BodoTlnsky  T.  Knitting  Co.^ 
636. 

19.  Refusal  of  appeal  from  a  Justice  of  peace.  The  Supreme  Court, 
and  hence  the  Superior  Court,  has  jurisdiction,  on  certiorari,  of  the 
refusal  of  the  court  below  of  an  application  for  the  allowance  of  an 
appeal  from  the  judgment  of  a  justice  of  the  peace.  Thompson  y. 
Preston,  154. 

20.  Refusal  to  enter  nonsuit  not  error.  No  assignment  of  error  lies 
to  the  refusal  of  the  coui*t  to  enter  a  compulsory  nonsuit  Bayis  y* 
Ins.  Co.,  506. 

21.  Recersal  qf  findings  of  fact.  The  appellate  court  will  reverse 
where  the  finding  of  fact  by  the  court  below  is  clearly  not  supported 
by  the  evidence.    Kramer  y.  Boggs,  394. 

22.  Road  law — Appeals  from  Jury  qf  view — Practice,  C,  P, — Act  qf 
May  26,  1891 — Action  of  Jury  of  view— Res  Judicata,  Terona  Bor- 
ough's Appeal,  340. 

23.  Road  law — Municipal  improvements — Appeal  from  separate  find- 
ings  qf  viewers— Estoppel,    Bopper  y.  Pittsburg,  41. 

24.  Rules  Justifying  appeals  from  a  magistrate  on  summary  eowsiO' 
tions,  or  suits  for  penalty,    Thompson  y.  Preston,  154. 

ASSIGNMENT. 

1.  Valid  assignment— Appeals— Attachment— Notice,     A  valid  aa* 
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•ignment  of  a  fund  cannot  be  set  aside  bj  attachment  prooeedings  sub- 
sequently instituted  in  favor  of  a  third  party,  and  the  omission  of 
notice  to  the  garnishee  cannot  avail  an  attaching  creditor  who  pursues 
his  legal  remedy  irrespective  of  contractual  changes.  Jareekl  Mfg. 
Co.  T.  Hart  Bros.,  422. 

ASSIGNMENT  FOR  CREDITORS. 

1.  Auignee'B  sale— Notice  octtiol  and  constructive  <^  claims.  An  as- 
signee's sale  under  an  order  of  court  is  a  judicial  sale,  to  which  the 
rule  of  caveat  emptor  applies;  and  a  purchaser  is  affected,  as  at  other 
Judicial  sales,  by  notice  of  claims  given;  and  if  a  claimant  is  in  posses- 
sion, under  his  claim  at  the  time  of  sale,  such  notice  will  also  affect 
one  who  buys  from  the  purchaser  while  the  claimant  remains  in  pos- 
session.   Sayers  t.  Pliiliip8»  343. 

ATTACHMENT  EXECUTION. 

1.  Appropriation  <if  money  to  debt  due  garnishees.  Money  due  on  a 
note  payable  to  defendant  held  by  garnishee  as  trustee,  appropriated, 
by  such  garnishee,  with  the  consent  of  the  debtor,  to  the  liquidation 
of  a  debt  due  by  defendant  to  the  garnishee,  before  the  service  of  an 
attachment  execution,  constitutes  a  perfectly  legitimate  ti'ansaction 
and  is  a  complete  defense  to  the  attachment.     Jackson  T*  Laii^  378. 

2.  Creditor  has  no  standing  superior  to  d^endant— Res  Judicata,  An 
attaching  creditor  can  acquire  no  claim  against  the  garnishee  superior 
to  that  which  the  debtor  had. 

An  attaching  creditor  has  no  standing  as  claiming  money  as  due 
from  the  garnishee  to  the  defendant  on  a  claim  which  was  disputed 
and  litigated  and  determined  in  favor  of  the  defendant.  Mengel  T* 
Ins.  Co.9  491. 

3.  Standing  qf  creditor.  An  attaching  creditor  necessai-ily  claims 
through  his  debtor,  and  can  acquire  no  greater  right  than  was  vested 
in  the  latter  at  the  time  the  writ  was  served  upon  the  garnishee. 
Jareoki  Mfg.  Co.  t.  Hart  Bros.^  422. 

ATTORNEY  AT  LAW. 

1.  Improper  remarks  qf  counsel — Defective  assignments — Practice, 
C,  P,  Where  alleged  misstatements  of  counsel  are  complained  of  the 
assignment  will  not  be  considered  when  it  does  not  appear  that  coun- 
sel asked  the  court  to  correct  the  statements  and  caution  the  jury,  and 
where  no  exception  is  taken  at  the  time  in  regard  to  the  failure  of  the 
court  to  do  so.  Where  there  is  nothing  which  brings  them  on  the  rec- 
ord it  is  impossible  for  the  appellate  coui-t  to  consider  the  alleged 
misstatements.    Littell  T.  Toiingy  205. 

BOND. 

1.  Evidence  to  impeach  consideration  for  a  bond.    Hand  T.  Westy  439. 

BOROUGHS. 

1.  Incorporation— Dtfective  notice  fatal.  Where  the  court  has 
refused  an  application  for  the  incorporation  of  a  borough  because 
the  conditions  as  to  public  notice  prescribed  by  the  Act  of  June  23, 
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1895,  P.  L.  880,  have  not  been  complied  with  it  is  not  ground  for  re- 
yersal  that  the  exceptants  appeared  and  flied  exceptions,  and  therefore 
were  not  harmed  by  the  omission;  non  constat  that  the  exceptants 
were  all  the  persons  interested  who  would  have  appeared  and  opposed 
the  incorporation  if  legal  notice  had  been  given.    linton  Boroaghy  36. 

2.  Incorporation  a  public  duty — Estoppel  inapplicable.  Proceedings 
for  the  incorporation  of  a  borough  are  not  in  the  nature  of  a  private 
litigation;  the  court  has  a  public  duty  which  no  action  of  a  portion 
of  the  community,  no  matter  how  large,  can  excuse  it  from  perform- 
ing. The  doctrine  of  estoppel  or  implied  waiver  has  no  application  to 
such  a  case.    Linton  Borongh^  36. 

3.  Incorporation  qf — NoUce^Statutea—BepeaL  Emsworth  Bor« 
ongh^  29. 

4u  Incorporation  qf-^Prescribed  conditions  essential.  Under  the  Act 
of  June  20,  1895,  P.  L.  389,  the  court  of  quarter  sessions  has  no  author- 
ity to  decree  the  incorporation  of  a  borough  unless  it  shall  find  that 
the  conditions  prescribed  by  law  have  been  complied  with  and  shall 
believe  that  it  is  expedient  to  grant  the  prayer  of  the  applicants. 
Linton  Borongli^  36. 

5.  Power  to  license  hacks^Acts  qf  April  22,  1889,  constitutional. 
The  Act  of  April  22,  1889,  P.  L.  39,  which  provides  that  boroughs  of 
this  commonwealth  shall  have  the  power  to  enact  ordinances  estab- 
lishing reasonable  rates  of  license  tax  on  all  hacks,  carriages,  etc.,  used 
in  carrying  persons  and  propei-ty  for  pay,  is  constitutionaL  Kittan* 
ning  Borough  t.  Montgomery,  196. 

BBOEER'S  LICENSE. 

1.  Contract — Stipulated  commission  for  sale  qf  land.  Coles  T« 
MoAde»  334. 

BUILDING  AND  LOAN  ASSOCLA.TION. 

1.  Bight  qf  toithdrawing  stockJiolder— -Absence  qf  by-laws— Interest. 
In  the  absence  of  by-laws  defining  and  regulating  the  matter,  a  with- 
drawing stockholder  may  recover  the  amount  paid  in  by  him  as  dues, 
and  six  per  cent  interest,  the  association  having  alleged  in  a  published 

'  statement  the  accumulation  of  large  profits  and  there  being  no  denial 
in  the  affidavit  of  defense  of  the  correctness  of  the  financial  statement. 
Lepore  t.  Bldg.  A  Loan  Assn.,  276. 

2.  Withdrawal  rights  qf  members,  A  member  of  a  building  associa- 
tion in  good  standing  has  a  right  to  withdraw  and  Uiereby  entitle 
himself  to  the  rights  and  privileges  of  a  withdrawing  stockholder. 
After  notice  given  he  ceases  at  the  expiration  of  thirty  days  to  be  a 
member,  and  becomes  a  simple  creditor  subject  to  the  laws  regulating 
the  rights  of  withdrawing  stockholders,  after  withdrawal.  Lepore  T« 
Bldg.  A  Loan  Assn.,  276. 

3.  Withdrawing  stockholders — Bights  tJiose  qf  a  creditor,  A  stock- 
holder, having  perfected  by  notice  his  withdrawal,  has  a  light  to  sue 
the  association  and  recover  judgment,  as  any  other  creditor  miglit  do, 
and  the  denial  of  funds  to  meet  his  demand  is  no  ground  for  the  re- 
fusal of  judgment  against  the  association.  Lepore  T«  Bldg.  A  Loan 
AB8n.»  276. 


Digitized  by  VjOOQIC 


652  INDEX. 

CHAKGE  OP  COURT. 

1.  Adequacy.  A  verdict  for  plaintiff  will  not  be  disturbed  where 
the  entire  tenor  of  the  charge  was  to  the  effect  that  the  harden  of 
proof  was  on  the  plaintiff  to  prove  the  disputed  part  of  the  contract; 
where  the  charge  of  the  court  viewed  as  a  whole  was  as  favorable  to 
the  defendants  as  they  were  entitled  to  have  It  under  the  evidence; 
and  where  the  excerpts  which  furro  the  assignments  of  error,  even 
when  read  apart  from  the  remainder  of  the  charge,  show  a  due  regard 
for  the  rights  of  the  defendant  Brewiog  Co.  T.  Boidstalli  A  Blsi, 
415. 

2.  Erroneoua  quotation  qf  name  qf  toitnesSy  not  reversible  error.  The 
erroneous  quotation  of  the  name  of  a  witness  is  not  a  reversible  error 
where  such  name  is  not  stated  as  a  definitive  fact  and  where  it  was 
practically  left  as  a  question  to  the  jury  without  objection  made  at 
the  time  which  would  have  enabled  the  error  to  have  been  corrected. 
Hadson  t.  Watson,  456. 

3.  Inadequate  presentation — Duty  cf  counsel  to  specify.  Where  the 
trial  judge  calls  attention  by  name  to  the  witnesses  on  both  sides  and 
in  a  general  way  to  the  really  important  testimony,  and  the  jury  is 
charged  to  remember  what  was  not  then  specially  adverted  to,  if  any- 
thing is  not  made  as  prominent  as  the  parties  desire,  it  ought  to  be 
called  to  the  attention  of  the  court  at  the  time. 

If  the  trial  judges  were  compelled  to  weigh  their  utterances  regard- 
ing the  evidence  in  the  exquisitely  balanced  scales  sometimes  employed 
by  ingenious  counsel  to  discover  whether  too  much  or  too  little  has 
been  said,  few  charges  would  stand  the  test.    WaltOD  T.  Caldwell*  143. 

4.  Misleading  answer  to  point,    Taylor  y.  Fuller*  193. 

CHURCH  LAW. 

1.  Naked  trustees — Secession  from  the  church — Injunction,  Trustees 
to  whom  were  conveyed  certain  property  in  trust  for  the  uses  of  a 
religious  organization,  having  seceded  and  also  having  been  expelled 
from  tlie  organization,  have  divested  themselves  from  all  standing  to 
control  the  church  property,  and  may  not  intervene  by  bill  in  equity 
to  enjoin  any  one  from  doing  anything  which  affects  in  any  way  the 
interests  of  property  of  the  said  church.    Garrett  T.  Kaee*  475. 

COAL  LEASE. 

1.  When  constrxted  as  a  sale  of  coal  Where  the  fair  intei-pretation  of 
a  written  agreement  relating  to  coal  or  minerals  shows  that  a  sale  of 
such  coal  was  intended  by  the  parties,  and  a  right  to  mine  and  remove 
all  the  coal  is  conferred  by  it  in  express  terms  or  by  plain  and  neces- 
sary implication,  it  will  constitute  a  sale  notwithstanding  a  term  is 
created  within  which  the  coal  is  to  be  taken  out  FillDegaii  T.  Stiae- 
man*  124. 

COLLATERAL  HEIRS. 

1.  Decedent's  estaU— Distribution— Statutes,  The  act  of  April  27, 
1855,  P.  L.  308,  constituted  the  grandchildren  of  brothers  and  sisters 
and  the  children  of  uncles  and  aunts  additional  classes  of  collateral 
heii-8  as  distinguished  from  next  of  kin,  and  as  to  these  two  classes 
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COLLATERAL  HEIRS— continued. 

made  the  rule  of  distribution  per  stirpes;  the  purpose  of  the  Act  of 
June  80,  1885,  P.  L.  251,  is  to  provide  for  a  per  capita  distribution 
where  the  distributees  stand  in  the  same  degree  of  consanguinity  to 
the  intestate,  and  therefore  repeals  the  act  of  1855  only  so  far  as  it 
prescribes  the  mode  of  distribution  in  such  case,  but  does  not  repeal 
or  modify  the  act  so  far  as  it  creates  new  classes  of  collaterals.  Me- 
Connell's  Est.,  120. 

COMPANY  STORES. 

1.  Statutes — Constitutional  law.  The  attempt  of  the  Act  of  May  20, 
1891,  P.  L.  96,  to  prevent  employers  and  employees  from  making  their 
own  contracts  is  merely  a  repetition  of  what  was  mainly  sought  to  be 
done  by  the  Act  of  June  29,  1881,  P.  L.  147,  and  therefore  is  invalid. 
Showalter  t.  Ehlan,  242. 

CONSroERATION. 

1.  Evidence  to  impeach  consideration  for  a  bond.    Hand  T.  West,  489. 

CONSPIRACY. 

1.  Evidence  of-^Promissory  note— Fraud,    Beeper  T.  Greery,  316. 

CONSTITUTION  OP  PENNA. 

1.  Art  III,  sec.  6 — Bepeal  by  implication.    Emsworth  Borough,  29. 

2.  Art.  IX,  sec.  1  and  2— Municipal  '.tens.    Erie  T.  Oris  wold,  132. 

CONSTITUTIONAL  LAW. 

1.  Arrest  of  vagrants— Act  of  1876.  The  part  of  the  Act  of  May  8, 
1876,  P.  L.  154,  which  requires  tlie  constables^  fees  to  be  paid  by  the 
county  is  constitutional.    Hays  T.  Camberiand,  159. 

2.  Borough — Power  to  license  harks — Act  of  April  22,  1889,  constit^^• 
tional.    KittanDing  Boroagh  r.  Montgomery,  196. 

3.  Implied  repealfollows  evident  substitution.  Emsworth  Borough,  29. 

4.  Statutes— Company  stores.    Showalter  T.  Ehlan,  242. 

5.  Statutes— Sufficiency  of  title.    Pittsburg  y.  Daly,  528. 

CONTRACT. 

1.  Agency— Ratification.    Brewing  Co.  r.  Bonistalli  M  Bisi,  415. 

2.  Agreement  to  sell  land — Remedy  for  refusal  lo  make  title.  WiUsey 
T.  Wells,  480. 

3.  Breach  qf  warranty— Question  for  jury.    Floyd  T.  Hotchkiss,  216. 

4.  Cause  qf  action — Payment  in  goods  purchased  by  a  miner.  No 
recovery  can  be  had  nor  is  a  cause  of  action  disclosed  under  the  Act 
of  May  20,  1891,  P.  L.  96,  when  it  appears  that  the  plaintiff,  who  sued 
to  recover  wages,  worked  as  a  coal  miner  for  defendants,  and  accord- 
ing to  the  course  of  dealings  between  the  parties  was  fully  paid  for 
his  labor,  partly  in  money  and  partly  by  goods  voluntarily  purchased 
by  him  from  defendants*  store.    Showalter  y.  EUan,  242. 

5.  Construction  of  agreement.  An  agreement  of  sale,  followed  by  a 
bond  and  mortgage,  having  been  made,  in  the  execution  of  a  power  of 
sale,  subject  to  the  provisions  of  the  testator's  will,  in  a  dispute  aris- 
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ing  AB  to  the-  payment  of  the  interest  on  the  mortgage,  the  will,  ihm 
agreement,  the  bond  and  mortgage  must  all  be  oonsidered  and  con- 
strued together  to  reach  the  proper  interpretation  of  the  agreement. 
l^ker  T.  Barnes,  363. 

6.  CaniracU  of  tenants  in  common — QuetUon  for  Jury,  A  well  having 
been  drilled  upon  premises  of  which  defendant  was  a  tenant  in  com- 
mon under  a  contract  which  allotted  the  costs  pro  rata  among  the 
owners,  the  question  of  liability  of  a  particular  tenant  in  common 
turns  solely  on  whether  he  agreed  to  the  contract  and  assumed  his 
share  of  the  cost.  -  This  is  solely  a  question  for  the  jury,  fleeter  T. 
Lyon,  260. 

7.  Covenant  to  perform  or  pay^  enforceable.  A  clear,  positiye  cove- 
nant to  do  a  lawful  thing  or  pay  a  certain  sum  of  money  for  not  doing 
it,  cannot  be  avoided  by  showing  tliatthe  performance  of  the  act  would 
not  benefit  the  covenantee.    Toang  r*  Gas  Co«9  232. 

8.  Evidence — Parol  evidence  to  explain  written  agreement,  DesHifl- 
ion  T.  Sehaal^  632. 

0.  JBMdence—QueHion  for  Jury.    Bernheisel  T.  SmoUierSy  118. 

10.  Executed  contract — Statute  cf  frauds — Parol  agreement  to  aban- 
don an  easement — Evidence.    Hadson  i.  Watson,  456. 

11.  Fraud — Expression  cf  opinion— Repudiation  for  fraud — Laches. 
Kramer  t.  Boggs,  394. 

12.  Insurance — Entirety  of  contract — Mistake  as  to  items  in  proqfs  of 
loss.    TbOBias  t.  Ins.  Co.,  383. 

13.  Interpretation^Question  for  Jury.    Steel  T.  Loeb,  238. 

14.  Ordinances  creating  contracts — Repeal  of  as  affecting  vested  inr 
terests.    Erie  T.  Oriswold,  132. 

16.  Parol  contract  —  Specific  performance  —  Primary  eseentiats. 
School  Dist.  T.  Snyder,  228. 

16.  Practice^  C.  P,  —  Affidavit  qf  d^ense  —  CoUaUral  agreemenL 
TomTereln  y.  Wyss,  251. 

17.  Presumption — Fraud.  Written  contracts  are  presumed  to  ex- 
press the  real  agreements  of  the  parties  and  are  not  to  be  lightly  set 
aside  on  vague  allegations  and  uncertain  inferences  of  fraud.  Lewis 
T.  Dnnlap,  625. 

18.  Stipulated  commission  for  sale  of  land^Broker^  s  license.  A  per- 
son, not  a  licensed  real  estate  dealer,  has  no  right  to  recover  commis- 
sions for  sale  of  land  without  a  contract  as  to  a  specific  amount,  but 
such  contract  existing,  his  right  to  recover  is  pei-fect.  Coles  T. 
Meade,  334. 

19.  Time  cf  delivery— Warranty.    Mfg.  Co.  T.  Hilton,  184. 

20.  Ultra  vires — Board  qf  directors  — Minority  action.  Carry  T. 
Cemetery  Assn.,  289. 

CONTRIBUTION. 

1.  Actions— Contribution  for  payment  cf  bond  and  mortgage— Cause 
of  action.    MeGonnigle  T.  MeGonnigle,  168. 

2.  Plaintiff's  statement— Cause  qf  action— Practice,  C.  P.  A  good 
cause  of  action  is  set  out  in  a  suit  for  contribution  where  the  state- 
ment shows,  (1)  that  the  indebtedness  was  secured  primarily  by  the 


Digitized  by  VjOOQIC 


INDEX.  665 

CX)NTRIBUTION— continued. 

bond  given  by  the  mortgagors  and  wherein  all  were  liable;  (2)  that  the 
mortgage  was  given  as  further  security  for  the  same  debt;  (3)  that 
the  plaintiff,  to  save  himself  from  loss,  was  forced  to  pay  the  whole 
amount  secured  by  the  mortgage,  thus  in  effect  paying  the  debt  due 
from  himself  and  his  co-obligors  on  the  bond;  (4)  that,  by  reason  of 
having  so  paid  out  his  money  he  is  entitled  to  contribution  from  the 
defendant.    MeGonnf gle  t.  McGoniiigley  168. 

3.  Special  request  to  pay  not  essential  In  an  action  for  contribu- 
tion, it  is  no  defense  that  the  defendant  did  not  ask  the  plaintiff  to 
pay  the  common  creditor,  or  that  the  plaintifiTs  motive  in  paying  the 
money  was  to  save  himself  from  loss.  Me€k>iiiiigle  T.  McCfonnigle^ 
168. 

CORPORATIONS. 

1.  By-laws — Statutes,  By-laws  of  a  corporation  which  provide  that 
a  quorum  may  consist  of  less  than  a  majority  of  the  board  of  direc- 
tors, being  in  contravention  of  the  act  of  May  14,  1891,  P.  L.  61,  are 
invalid.    Carry  r.  Cemetery  Assn.,  289. 

2.  Discretion  of  board  qf  directors.  In  all  matters  involving  the 
exercise  of  what  may  be  called  legislative  or  judicial  discretion  the 
directors  of  a  corporation  may  not  delegate  such  discretion,  they  can 
only  bind  the  corporation  by  acting  together  as  a  board.  Carry  j. 
Cemetery  Assn.^  289. 

3.  Eminent  domain — Trespass — Actions,    flankey  T.  Phlla.  Co.,  148. 

4.  Foreign  corporation—Interstate  commerce.  Mfg.  Co.  y»  Hilton, 
184. 

COSTS. 

1.  Acljustment  of,  partially  successful  exceptions.  Where  certain 
exceptions  which  greatly  increase  the  cost  of  an  audit  are  dismissed, 
the  orphans'  court  will  be  sustained  in  apportioning  the  costs  against 
the  exceptants.    Galloway's  Est.,  272. 

2.  Assumpsit  to  recover  cost  of  pavement — Jurisdiction,  C,P,  A  jus- 
tice of  the  peace  under  the  Act  of  March  20,  1810,  5  Sm.  L.  161,  has 
Jurisdiction  of  actions  arising  from  contracts  express  or  implied,  but 
the  cause  of  action  arising  from  failure  to  obey  a  police  regulation  is 
not  contractual,  nor  is  it  deducible  from  contract  in  its  proper  sense, 
hence  it  follows  that  such  action  being  properly  brought  in  the  com- 
mon pleas  a  judgment  in  favor  of  the  plaintiff  carries  costs.  Pitts- 
burg T.  Daly,  528. 

3.  Divorce — Wife's  costs  as  libellee — Discretion  <if  court^Appellate 
review  of  discretion,    Femald  T.  Femald,  629. 

4.  Taxes— Duplication  of  liens — Release  qf  costs  by  city,  Phlla  r. 
Tharlow,  600. 

COVENANT. 

1.  Landlord  and  tenant — Covenant  against  removal — Intent  not  equi- 
valent  to  attempt.    Klein  T.  McFarland,  110. 
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CRIMINAL  LAW. 

1.  Drfeciive  indictmenti^-Bar  of  iht  «tahite — Eftappel — Plea  <tf  the 
Btatute,    Gobi.  t«  WemeiV  240. 

DAMAGES. 

1.  Eminent  domain — Evidence — Opinion  qf  competent  toUneas.  SwftBk 
T.  Gas  Co.,  371. 

2.  Libel-— Character  qf  libel— Question  for  Jury.  Ingram  T.  Beedy 
550. 

3.  Meaeure  qf^Eminent  domain — Gas  pipe  on  public  road.  The  meas- 
ure of  damages  for  injuries  sustained  by  a  company  enjoying  the  privi- 
leges of  eminent  domain,  which  has  entered  upon  a  public  road,  without 
observing  the  forms  required  bylaw,  should  be  determined  in  an  acUon 
of  trespass,  on  similar  principles  to  those  governing  proceedings  under 
general  railroad  laws,  where  land  is  taken  or  injured  by  tlie  company; 
that  is,  the  measure  of  damages  is  the  difiference  between  the  market 
value  of  the  land  immediately  before  the  defendant's  entry  and  imme- 
diately after,  as  affected  by  such  entry,  acts  and  occupation.  Hankey 
T.  Phila  Co.»  148. 

4.  Meaiture  qf—Sale — Delay  in  delivery.  In  the  present  case  a  failure 
in  delivery  would  impose  a  duty  on  the  vendee  to  replace  the  order 
elsewhere.  A  vendee,  under  such  circumstances,  may  not  accept  the 
article  after  long  delay,  and  set  off  the  damages  caused  by  such  delay. 
Mfg.  Co.  T.  flilton,  184. 

5.  Measure  qf— Waters — Illegal  diversion  by  upper  riparian  owner. 
The  measure  of  damages  for  the  illegal  diversion  of  water  by  an  upper 
riparian  owner  is  the  expense  which  the  lower  owner  may  be  put  to 
in  order  to  supply  water  to  take  the  place  of  the  water  that  would 
have  flowed  to  its  land  if  it  had  not  been  diverted  by  the  defendant  or 
upper  owner.    Glass  Co.  t.  Water  Co.»  563. 

DECEDENT'S  ESTATE. 

1.  Conclusiveness  of  executor*B  partial  account — Omission  of  partic- 
ular items,  not  subject  of  exception.    Galloway's  Est.,  272. 

2.  Distribution— Collateral  heirs— Statutes.    MeConnelPs  Est.,  120. 

3.  Estates  tail— Creation  of—Elffect.  While  a  fee  tail  can  no  longer 
subsist,  it  may  still  be  created,  to  be  by  force  of  the  statute  trans- 
formed into  a  fee  simple.    Seybert  T.  Hibbert^  537. 

4.  Will— Interpretation — Equality  among  children.  Mehard's  Est., 
336. 

DEDICATION. 

1.  Dedication  by  sales  by  plot — Standing  fence  does  not  rebut  pre- 
sumption. The  fact  that  a  fence  is  left  standing,  cutting  off  portions  of 
space  allotted  and  dedicated  by  plot  or  plan,  i*eferred  to  in  convey- 
ances, until  the  municipal  authorities  saw  fit  to  appropriate  the  land 
thus  dedicated  does  not  rebut  the  presumption  of  dedication.  Hig- 
gins  T.  Sharon  Boronghf  92. 

2.  Road  law — Dedication  by  plots  referred  to  and  streets  designated, 
Higgins  T.  Skaron  Borough,  92. 
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1.  A  map  r^erred  to  becomes  part  cf  the  deed.  Where  a  map  or  plan 
is  referred  to  in  a  deed  it  becomes  a  material  and  essential  part  of  the 
conveyance  and  is  to  have  the  same  force  and  effect  as  if  copied  into 
the  deed.    Hi^lns  T.  Sharon  Borough,  92. 

2.  AncienJt  deeds  and  grants — Construction — Usage,  Ancient  words, 
grants,  deeds  and  charters  will  be  interpreted  bj  usage. 

However  general  the  words  of  an  ancient  grant  may  be,  it  is  t^> 
be  construed  by  evidence  of  the  manner  in  which  the  thing  granted 
has  always  been  possessed  and  used;  for  so  the  parties  thereto  must 
be  supposed  to  have  intended.    Hogg  T.  Bailey,  426. 

8.  Vendor  and  vendee  —  Conflicts  between  monuments  and  descrip- 
tion. Where  there  is  a  conflict  between  monuments,  whether  natural 
or  artificial,  and  the  courses  and  distance  named  in  a  deed,  the  former 
must  control.    Hlgglns  T«  Sharon  Borough,  93. 

DISCRETION  OP  COURT. 

1.  Divorce — Wife^s  costs  as  libellee — Appellate  review  of  discrMon* 
Femald  t.  Femald,  629. 

DIVORCE. 

1.  W\fe^s  costs  as  libellee — Discretion  qf  court — Appellate  review  cf 
discretion.  The  appellate  court  will  not  disturb  the  exercise  of  the 
discretion  of  the  common  pleas  which  allowed  the  wife,  libellee  in  a 
divorce  suit,  her  traveling  expenses  in  coming  from  a  foreign  state  to 
testify  at  a  trial  where  the  libellant  suffered  a  voluntary  nonsuit. 

The  merits  of  the  main  issue  cannot  be  considered  under  such  an 
application. 

The  question  whether  it  is  in  the  power  of  the  court  to  review  the 
action  of  the  court  below  in  such  an  application  not  considered,  it 
being  clear  that  the  appellate  coui-t  will  not  reverse  except  for  plain 
abuse  of  discretion.    Fernald  T«  Femald,  629. 

DRAINAGE. 

1.  Easement — Bule  as  to  surface  drainage  of  city  lots,  McMahon  T« 
Thornton,  495. 

DRUGGISTS. 

1.  Illegal  sale  of  Hquor^Evidence  of  possession  cf  liquor.  Where  a 
druggist  is  charged  with  unlawful  sales  of  liquor,  the  possession  of  a 
large  amount  of  whisky  in  defendant's  cellar  is  a  link  which,  if  con- 
nected with  other  links,  would  constitute  a  chain  of  evidence  which 
would  justify  conviction. 

Evidence  of  possession  of  whisky  in  considerable  amounts  by  a  drug- 
gist is  therefore  admissible;  it  is  not  essential  that  the  relevancy  of  an 
offer  appears  at  the  time;  if  it  is  not  subsequently  connected  with  the 
issue  it  can  be  laid  out  of  the  case.    Com.  T.  Johnston,  585. 

2.  Liquors — Illegal  sales — Evidende  of  amount  of  whisky  in  stock. 
There  being  no  fixed  standard  as  to  the  amount  of  whisky  which 
may  be  legitimately  used  in  a  retail  drug  business,  evidence  by  other 

Vol.  V— 42 
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druggists  that  a  druggist  charged  with  illegal  sales  kept  on  hand  a 
stock  in  excess  of  legitimate  needs  as  measured  by  the  business  con- 
duct of  the  respective  witnesses,  is  inadmissible.    Gobi.  t«  JokmBtntf 

3.  UrUav^ul  sales  qf  liquor — Act  qf  1887.  A  person,  not  a  druggist, 
emplo3ing  certified  pharmacists  to  conduct  a  retail  drug  business  pur- 
chased by  him,  is  liable  under  the  provisions  of  the  Act  of  May  24, 
1887,  P.  L.  189,  for  unlawful  sales  of  liquor  if  such  sales  or  furnishings 
are  made  with  his  knowledge  or  consent    Com  T.  JohastOBf  585. 

EASEMENT. 

1.  Easement  by  prescription—User  must  be  uninterrupted  and  ad- 
verse. An  uninterrupted  adverse  possession  of  land  for  the  period  of 
twenty-one  years  gives  a  title  which  is  not  to  be  defeated  by  mere  pro- 
testation of  the  owner.  He  must  make  entry  or  bring  an  action  within 
twenty-one  years  or  his  right  is  gone.  The  same  doctrine  applies  to 
an  easement  The  right  claimed  however,  not  only  must  have  been 
enjoyed  without  interi'uption  for  twenty-one  years,  but  such  enjoy- 
ment must  have  been  adverse  to  the  rights  of  the  owner  of  the  land  in 
order  to  give  title,    fladson  T«  Watsooy  456. 

2.  Indefinite  easement — Evidence  of  exhaustion — Acts  qf  original  pat' 
ties,  ^Vhere  there  has  been  a  grant  in  general  terms  to  erect  a  dam 
and  back  up  waters  on  gran  tor*  s  land  as  much  as  the  gprantee  may 
think  necessary,  and  where  the  election  has  been  made  and  the  loca- 
tion and  height  of  the  dam  determined  at  the  time  so  as  to  fix  the 
back  flow  of  the  water  to  the  extreme  limit  and  to  a  definite  point  im- 
mediately after  the  execution  of  the  grant,  and  uninterruptedly  con- 
tinued for  fifty  years  it  must  be  held  as  a  matter  of  law  that  the  riglit 
or  privilege  under  the  grant  is  exhausted  by  these  acts  of  the  parties 
as  the  best  evidence  of  their  intention.    Hogg  T«  Baileyy  426. 

3.  Bight  of  way — Essentials  of  title  by  prescription.  Two  of  the  es- 
sential qualities  of  easements  are  that  they  ai*e  imposed  for  the  bene- 
fit of  corporeal  property  and  that  there  must  be  two  distinct  tenements, 
the  dominant  and  servient  They  do  not  attack  when  claimed  by  pre- 
scription to  the  person.  A  right  of  way  by  prescription  is  established 
when  the  occupier  of  the  dominant  tenement  is  there  by  a  claim  of 
right  and  acquires  title  to  the  land  by  possession  and  to  the  easement 
by  user.    Hadson  T.  Watson,  456. 

4.  Rule  as  to  surface  drainage  qf  city  lots.  The  rule  laid  down  in 
Bentz  V.  Armstrong,  8  W.  A  S.  40,  that  the  agricultural  rule  of  drain- 
age as  between  servient  and  dominant  tenements  cannot  apply  in  cities 
and  towns,  has  never  been  departed  from. 

In  the  cities  a  lot  owner  in  improving  his  lot  must  arrange  to  con- 
duct the  natural  drainage,  arising  from  rain  or  other  causes,  directly 
from  it  to  a  sewer  or  other  appropriate  place  for  the  receipt  or  dis- 
charge of  the  same.  It  must  not  be  turned  or  led  or  permitted  to 
flow  upon  the  lot  of  an  adjoining  owner.  Failure  to  provide  for  such 
surface  drainage  will  result  in  a  cause  of  action  to  an  adjoining  owned 
MeMabOD  r*  Tkonitony  405. 
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BJECTMENT. 

1 .  Q^e8tion  for  jury — Assignment  for  creditors — Parol  partition — As- 
signee's sale — Notice  actttal  and  eonstntctive  qf  claims.  Sayers  t* 
PhlUips,  843. 

2.  Bes  Judicata— Decree  qf  orphans^  court  in  distribution.  Lease  ?• 
Ensmingery  329. 

EMINENT  DOMAIN. 

1.  Corporations — Tre^ass— Actions.  A  company,  entitled  to  exer- 
cise the  right  of  eminent  domain,  having,  without  tender  of  bond  or 
effort  to  agree  as  to  damages,  laid  a  gas  pipe  and  erected  a  telephone 
line  along  a  public  road  through  the  land  of  plaintiff,  who  knew  of  the 
work  but  made  no  active  effort  by  bill  In  equity  or  otherwise  to  stop 
it,  the  company  cannot  be  deprived  of  the  easement  acquired,  but  the 
owner  is  entitled  to  a  common-law  action  to  recover  damages  for  the 
Injuries  sustained.    Hankey  T.  Phila*  Co.^  148. 

2.  Damages — Evidence — Opinion  qf  competent  witness.  Swank  j. 
Gas  Co.9  371. 

3.  Oas  pipe  on  public  road^Measure  qf  damages,  Hankey  j.  PhlUu 
Co.,  148. 

4.  Biparian  rights  run  with  land.  Riparian  rights  are  incident  to  the 
ownership  of  the  banks  of  the  water  course.  They  run  with  the  land. 
They  may  be  granted  away  or  be  extinguished  by  condemnation  pro- 
ceedings or  by  prescription,  but  cannot  be  defeated  by  simple  appro- 
priation.   Glass  Co.  T.  Water  Co.,  563. 

6.  Turnpike  companies — Act  of  1874.  Turnpike  companies,  incorpo- 
rated under  the  act  of  1874,  have  the  right  or  power  to  enter  upon  pri- 
vate land  for  the  purpose  of  constructing  their  roadway  upon  giving 
security  aa^  provided  by  the  41st  section  of  the  said  Act  of  April  29, 
1874,  P.  L.  73.    McManns'  Appeal,  tio. 

EQUITY. 

1.  Church  law — Naked  trustees — Secession  from  the  church — InJunO' 
tion.    Garrett  t.  Naee,  475. 

2.  Taxation — Bailroad's  exemption  qf  repair  shop — Jurisdiction. 
Bailway  Co.  t.  Yonango  Co.,  304. 

ESTOPPEL. 

1.  Borough  incorporation  a  public  duty  —  Estoppel  inapplicable. 
Linton  Borongh.,  36. 

2.  Criminal  law — Plea  of  the  statute.  An  agreement  for  support 
does  not  work  as  an  estoppel  to  setting  up  the  statute  of  limitations, 
on  an  indictment  for  fornication  and  bastardy.    Com.  T.  Werner,  249. 

3.  Boad  law — Municipal  improvements — Appeal  from  separate  find- 
ings qf  viewers.    Hopper  T.  Pittsburg,  41. 

4.  Title  by  estoppel—Sale  by  administrator  estops  administrator  an 
such.  An  administrator  who  sells  land  by  virtue  of  authority  granted 
by  the  orphans*  court  on  petition  for  leave  to  sell  for  payment  of 
debts,  is  estopped  from  asserting  an  individual  title  as  against  Uiat 
made  by  him  as  such  administrator.    The  principle  of  title  by  estoppel 
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applies  as  against  an  after  acquired  interest    Kellermaii  t*  Miller^ 
443. 

Vendor  and  vendee— Executor's  powers— Dedication.  Higgias  T* 
Sharon  Boroagliy  92. 

EVTOENCE. 

1.  Act  of  18S1— Death  qf  party  to  a  contract  The  Act  of  May  23, 
1887,  P.  L.  158  does  not  make  a  party  an  incompetent  witness  merely 
because  a  former  owner  of  the  tiling  or  contract  in  action  is  dead,  but 
only  where  his  right  thereto  has  passed  to  a  party  on  the  record  who 
represents  his  interest    Gold  T.  Seotty  262. 

2.  AcU  0/1887,  P.  L.  158  and  1891,  P.  L.  2Sn—Competency  ofmirviv' 
ing  party.  The  controversy  being  as  to  a  contestable  line  or  boundary 
between  a  rendee^s  land  and  that  of  h{s  vendor,  a  married  woman, 
whose  husband  had  died  after  execution  of  tlie  deed,  the  vendee  is 
competent  to  testify  in  rebuttal  to  a  conversation  had  with  defendant*s 
sons,  in  the  husband's  lifetime,  at  the  time  when  a  boundary  fence  had 
been  erected.  Even  if  the  husband  is  to  be  considered  as  a  deceased 
party  in  interest,  the  evidence  is  clearly  admissible  under  the  act  of 
1891.  But  the  husband  was  not  an  interested  party  within  the  mean- 
ing of  the  Act  of  1887,  and  hence  the  vendee  was  competent  under  that 
Btetute  also.    Gold  t*  Scott,  262. 

3.  Contract— Question  for  jury,    Bemheisel  ?•  Smothen,  113. 

4.  Contract  for  services  for  sale  of  land,  A  purchaser  for  land  having 
been  found  and  accepted,  the  agent  is  entitled  to  recover  a  stipulated 
compensation,  and  evidence  to  show  that  the  vendee  defaulted  on  some 
of  his  payments  is  properly  excluded.    Colos  f.  Meade,  334. 

5.  Death  of  party— Act  qf  1891— Surviving  party.  Any  surviving  or 
remaining  party  or  any  other  person,  whose  interest  is  adverse  to  the 
right  of  the  deceased,  may  testify  to  any  relevant  matter  occurring  in 
the  lifetime  of  the  deceased,  provided  such  matter  occurred  in  the 
presence  or  hearing  of  some  other  living  and  competent  person,  who 
testifies  thereto  against  the  surviving  or  remaining  party.  Gold  ?• 
Seott,  262. 

6.  Eminent  domain— Damages — Opinion  qf  competent  witness.  On  a 
trial  to  ascertain  the  true  measure  of  damages  for  an  easement  appro- 
priated, the  jury  must  rely,  to  a  very  great  extent,  upon  the  opinion 
of  competent  witnesses  who  have  knowledge  superior  to  that  possessed 
by  the  jury  on  the  subject-matter  in  controversy.  Shank  j.  Gas  Co., 
371. 

7.  Evidence  must  be  pertinent  to  tJie  issue.  The  unbending  rule  that 
evidence  must  be  confined  to  the  point  in  issue  excludes  all  evidence 
of  collateral  facts,  or  of  those  which  are  incapable  of  affording  any 
reasonable  presumption  or  inference  as  to  the  principal  fact  or  matter 
in  dispute,  because  such  evidence  diverts  the  minds  of  the  jurors  ^rom 
the  point  in  issue  and  excites  their  prejudices;  and,  furthermore,  the 
adverse  party,  having  had  no  notice,  is  unprepared  to  meet  it 

The  issue,  in  the  court  of  common  pleas,  being  whether  decedent 
was  indebted  to  the  plaintiff  on  a  note  alleged  to  have  been  destroyed 
by  fire,  and  plaintiff  having  failed  to  present  any  claim  at  the  au,^t  of 
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the  estate  in  the  orphans*  conrt,  the  auditor*  s  report  and  decree  of  the 
orphans*  court  gpranting  leave  to  mortgage  real  estate  are  inadmissible 
for  the  purpose  of  showing  that  decedent  did  not  have  personal  prop- 
erty sufficient  to  pay  his  debts,  thus  showing  a  reason  why  he  had  not 
paid  the  alleged  note.    Simpgon  t*  Iniiiy  471. 

8.  Erddence  to  impeach  consideration  for  a  bondL  In  a  suit  to  recover 
balance  due  on  a  bond  given  for  goods  sold  and  delivered  at  a  fixed 
price,  after  several  payments  on  an  extension  of  said  bond,  evidence 
was  properly  rejected  which  purported  to  show  that  the  goods  sold 
were  not  worth  the  price  for  which  the  bond  was  given.  Hand  T. 
West,  439. 

0.  Hearsay  declarations.  Where  the  question  is  as  to  the  present 
money  value  of  certain  stock  mere  declarations  by  the  president  of  the 
company  as  to  such  value  are  inadmissible.  Such  declarations  are 
but  mere  hearsay,  and  as  such  inadmissible.    Floyd  J.  Hotehklss,  218. 

10.  Indefinite  easement— Evidence  of  exhattstion — Acts  qf  original 
parties.    Hogg  T.  Bailey,  426. 

11.  Insurance — Copy  cf  proqf  <^  loss — Total  loss — ifot\fication — Tech- 
nical proof  not  demanded — Proofs  qf  loss —  Waiver  of  ol^ection,  Darls 
T.  Ins.  €o*,  506. 

12.  Judgment — Opening  of  parol  evidence  to  rrform  a  writing.  Ben* 
wiek  Bros.  A  Co.  t.  Blekarison,  202. 

18.  Mechanic's  claim — Province  of  the  court  A  mechanic*s  claim  is 
not  evidence,  but  it  is  not  error  for  the  trial  judge,  while  refusing  to 
let  the  claim  go  out  with  the  jury,  to  state  the  total  amount  dsUmed 
by  plaintiff  adding,  **  You  will  have  to  determine  whether  it  is  all  due, 
and,  if  not,  how  much  is  due.**    Bemhelsel  T.  Smotkers,  118. 

14.  Parol  evidence  to  explain  written  agreement.  Bennlston  T. 
Sckaal,  632. 

15.  Parol  evidence  to  explain  written  agreement.  It  is  an  elementary 
principle  of  the  law  of  evidence  that  parol  evidence  is  admissible  to 
explain  a  written  agreement  so  far  as  to  give  identity  to  the  subject- 
matter,  and  apply  the  contract  to  it 

This  principle  is  applicable  to  a  written  guaranty  in  the  following 
words:  *'  I  hereby  guarantee  the  account  of  (xeorge  Schaal  with  Den- 
niston  &  DeArmond  to  the  amount  of  $150,  and  will  be  responsible  for 
payment  of  the  same.**    Bennlston  T.  Sekaal,  682. 

16.  Pipe  lines — QuaHfication  of  witnesses.  A  witness  In  land  damage 
cases  should  show  that  he  has  some  knowledge  of  the  value  of  lands  in 
the  neighborhood;  having  that  he  should  be  permitted  to  testify,  the 
value  of  his  opinion  depending  upon  the  extent  and  thoroughness  of  the 
knowledge  he  is  shown  to  possess.    Oalkraltk  T.  Pkila.  Co.,  178. 

17.  Pipe  lines — QuaUflcation  </  witnesses.  Witnesses  are  qualified 
to  testify  in  questions  of  damages  by  pipe  line  companies,  who  have 
lived  near  the  land  affected,  who  have  been  acquainted  with  it  for 
many  years,  who  have  observed  the  pipe  line  and  in  a  general  way 
know  the  value  of  lands  in  the  neighborhood.  Such  persons  are  com- 
petent to  testify  as  ordinary  witnesses,  not  as  experts.  Oalbraltk  T. 
Phila.  Co.,  178. 

18.  Promissory  note— Fraud— Burden  of  prodf.    To  support  an  ao- 
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tioQ  by  the  indorsee  of  negotiable  paper  against  the  maker,  in  the  firrt 
instance  it  is  only  necessary  for  the  plaintiff  to  put  the  paper  in  evidence ; 
then  if  the  defendant  proves  that  the  paper  was  put  In  circulation  by 
fraud  or  undue  means,  his  defense  will  prevail  unless  the  plaintiff 
establishes  that  he  acted  fairly  and  paid  value.    Beeper  r.  GreeTyf  316. 

19.  QuaHfication  qf%oitne9$  in  land  damage  ea9€9,  A  witness  to  be 
competent  must  have  actual,  personal  knowledge  of  the  facts  affecting 
the  subject-matter,  a  knowledge  of  the  market  value  of  the  land,  the 
extent  and  condition  of  its  improvements,  Its  quality  and  productive 
equivalents,  knowledge  of  the  extent  of  the  injury  in  the  particular 
case,  and  opportunity  to  learn  the  value  of  the  property. 

A  witness  is  not  disqualified  from  the  fact  that  he  went  upon  the 
ground,  expecting  to  be  a  witness,  examined  the  construction  of  the 
pipe  line  and  the  apparent  effect  thereof,  the  character  of  the  soil, 
the  effect  of  the  entry  of  the  carts,  etc.,  and  the  general  effect  of  the 
entry,  it  appearing  that  he  lived  twelve  miles  from  the  property,  that 
he  knew  the  value  of  the  farms  in  the  country,  not  by  actual  sales,  but 
by  information  derived  from  people  living  in  the  vicinity,  and  from 
general  knowledge  as  a  farmer  of  the  value  of  lands  in  the  neighbor- 
hood.   Swank  ?•  Gas  Co.,  371. 

20.  Re/uacU  to  make  title — Remedies — Sheriff" 8  saie  qf  equitable  inter^ 
est,    Willsey  t.  Wells,  460. 

21.  Statute  qf  frauds— Parol  agreement  to  abandon  an  easement — 
Executed  contract.    Hndson  ?•  Watson,  456. 

22.  Vendor  and  vendee — Parol  evidence^ Fraudulent  representoHons 
—Question  for  Jury.    Walton  T.  Caldwell,  143. 

23.  Vendor  and  vendee — Pwol  evidence  to  explain  deed.  A  convey- 
ance being  made  by  reference  to  a  plot  which  tliereby  becomes  part  of 
the  deed  it  is  not  competent  to  explain  the  plot  or  draft  and  the  deed  by 
evidence  of  declarations  of  the  grantor  to  the  surveyor  not  made  in 
tlie  presence  of  or  communicated  to  tlie  grantee,  nor  is  it  competent 
for  the  surveyor  to  construe  the  deed,  but  it  is  competent  to  prove  by 
him  when  the  lines  were  actually  run  and  marked  on  the  ground.  Hig* 
glBS  T*  SharoB  Boroagli,  92. 

EXECUTION. 

1.  Debtors— Exemption— Laches.    Moore  T.  McMorrow,  559. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Decedents  estate — Conclusiveness  of  executor's  partial  account. 
When  regularly  submitted,  passed  upon  and  confirmed,  a  partial  ac- 
count is  final  and  conclusive  as  to  all  matters  properly  included  in  it, 
and  it  is  an  adjudication  of  all  things  embraced  in  it,  with  like  effect 
as  if  it  were  a  final  account    Galloway's  Est.,  272. 

2.  Executor^ s  sale— Release  of  lien  by  building  <issociation — QusBtiim 
for  Jury.    Bldg.  &  Loas  Assn.  t.  Badders,  462. 

3.  Omission  of  particular  items,  not  sul^ect  of  exception.  Distinct 
items,  however,  omitted  from  a  partial  account  cannot  be  brought 
up  for  consideration  by  exceptions  alleging  their  erroneous  exclusion. 
GaUoway's  Est.,  272. 
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EXECUTORS  AND  ADMINISTRATORS— continued. 

4.  Question  for  Jury — ExectUor^s  sale— Discharge  qf  lien,  Badders' 
Est.,  465. 

5.  Title  by  estoppel — Sale  by  adminUtrator  estops  administrator  as 
such.    Kellemuii  t.  Miller,  443. 

6.  Vendor  and  vendee — Executor^ s  powers — Dedication — Estoppel, 
Executors  witli  full  testamentary  powers  of  sale  may  divide  land  into 
lots  and  selling  same  by  reference  to  plots  showing  projected  streets, 
can  and  will  effect  a  dedication  of  such  streets  as  fully  as  their  testa- 
tor could  have  done;  but  even  if  the  heirs  or  beneficiaries  had  any 
right  to  object,  the  executor^s  vendee  is  estopped  by  his  deed  in  repu« 
diating  the  action  of  his  vendors  or  denying  their  power.  Hlggins  ?• 
Sharon  Boronghy  92. 

EXEMPTION. 

1.  Debtors — Execution — Laches,  A  claim  for  the  debtor's  exemption 
must  not  be  unnecessarily  delayed  until  costs  have  been  incurred  which 
otherwise  might  have  been  readily  avoided. 

What  is  reasonable  time  within  which  the  debtor  must  exercise  this 
right  depends  upon  the  circumstances  of  each  particular  case. 

A  claim  is  too  late  under  the  following  circumstances :  A  transcript 
was  filed  in  the  common  pleas  and  an  execution  issued  lo  November 
term,  1895,  which  was  returned  nulla  bona.  An  alias  execution  was 
issued  on  December  10,  1895,  to  February  term,  1896,  upon  which  an 
inquisition  was  held  on  March  12,  of  which  defendant  had  peraonal 
notice  on  March  5.  A  vend.  ex.  issued  Apiil  13,  1896,  after  which 
date, — but  whether  before  or  after  the  land  was  advertised  for  sale 
does  not  appear — the  defendant  gave  the  sheriff  notice  that  she 
claimed  the  benefit  of  the  $300  exemption  law  and  demanded  an 
appraisement    Moore  T«  McMorroWf  559. 

2.  Effect  of  husband's  death,  subsequent  to  levy,  on  a  judgment  with 
waiver,  A  debtor's  waiver  of  the  right  of  exemption,  a  privilege  pe- 
culiar to  himself  does  not  affect  the  right  of  his  widow  or  children  to 
retain  the  property  allowed  to  be  set  apart  to  them  under  the  statute, 
nor  is  their  right  precluded  because  property  of  a  deceased  husband 
is  levied  upon  prior  to  the  death  of  the  debtor  under  a  judgment  con- 
taining a  waiver. 

The  prospective  provision  in  favor  of  the  widow  comes  into  opera- 
tion and  restricts  the  creditor's  remedy  so  far  as  to  prevent  it  from 
interfering  with  the  right  granted  to  her.    Beetem  Jk  Co.  T.  Oetz^  71. 

FEES. 

1.  Constables'  fees — Vagrants — Statutes— Repeal  of.  The  Act  of 
May  23,  1893,  P.  L.  117,  repealed  all  local  and  general  laws  prescrib- 
ing the  amounts  chargeable  by  justices  and  constables  as  fees  for 
services  therein  mentioned. 

The  special  Act  of  April  21,  1866,  P.  L.  1099,  was  repealed  by  the 
Act  of  May  8,  1876,  P.  L.  154:  Cumberland  Co.  v.  Boyd,  113  Pa.  52. 

A  constable  is  entitled  to  fees  for  arrest  and  commitment  of  va- 
grants as  prescribed  by  the  act  of  1893,  and  these  fees  are  payable  by 
the  county.    Hays  r.  Cnmberlandy  159. 


Digitized  by  VjOOQIC 


664  INDEX. 

FRAUD. 

1.  Contract — Expression  of  opinion.  It  is  error  to  find  a  contract 
invalid  because  of  fraud  where  alleged  misrepresentations  which  are 
set  up  as  the  evidence  of  fraud  amounted  only  to  expression  of  opin- 
ions.   Kramer  t.  Boggs,  394. 

2.  Contracts — Presumption— Practice,  C.  P. — Insufficient  allegation 
ctf  fraud,    Lewis  t.  Dnnlap^  625. 

8.  Contract—Bepudiation  for  fraud — Laches,  Where  it  is  alleged 
that  a  contract  was  induced  by  fraud  it  is  the  duty  of  the  party  alleg- 
ing fraud  promptly  to  repudiate  the  contract.  Nonpayment  of  assess- 
ments arising  under  a  mutual  insurance  policy  does  not  constitute  such 
repudiation.    Kramer  t.  Boggn,  894. 

4.  Promissory  note — Evidence  of  conspiracy.  Where  in  a  suit  on  a 
promissory  note,  the  theory  of  the  defense  is  that  the  plaintiflE  was 
not  a  bona  fide  holder,  that  he  was  acting  for  the  original  payee,  and 
when  there  was  evidence  that  every  thing  which  had  been  done  in  re- 
gard to  the  inception  and  conduct  of  the  action  had  been  done  by  the 
payee — who  had  employed  counsel  and  retained  custody  of  the  note — 
and  when  it  was  alleged  that  at  the  transfer  of  the  note  no  money 
passed  but  it  was  accepted  in  payment  of  wages  due  by  the  payee  to 
plaintiff  without  indorsement  by  payee,  Held,  that  it  was  error  to  re- 
ject an  offer  to  prove  that  the  payee  who  obtained  possession  of  the 
note  in  1898  still  claimed  to  be  the  owner  of  the  same  in  1895;  and  it 
was  error  in  face  of  such  offer  to  say  tliat  the  evidence  was  undis- 
puted that  plaintiff  was  a  bona  fide  holder  for  value  without  notice 
before  maturity.    Beeper  t.  Greevy,  810. 

6.  Vendor  and  vendee — Parol  evidence — Fraudulent  representations — 
Question  for  Jury,    Walton  ?•  Caldwell,  148. 

GARNISHEE. 

1.  Attachment  execution — Appropriation  qf  money  to  debt  due  gar- 
nishee,   Jackson  ?•  Lntz»  878. 

GUARANTY. 

1.  Continuing  guaranty — Evidence — (Question  for  Jury.  DennistOB 
y.  Schaal,  682. 

HIGHWAY. 

1.  Boad  law — Unauthorized  improvement  of  streets  by  lot  owners, 
McCarthy  r.  L.  A  I.  Co.,  641. 

HUSBAND  AND  WIFE. 

1.  ^ect  of  husband's  death,  subsequent  to  levy,  on  a  Judgment  with 
waiver,    Beetem  &  Co.  t.  Gets,  71. 

2.  Married  woman — Landlord  and  tenant — Note  given  to  liquidate 
distress.  The  plea  of  coverture  cannot  be  interposed  to  warrant  strik- 
ing off  a  judgment  obtained  against  a  married  woman  upon  a  note 
given  a  landlord  to  induce  him  to  release  her  property  upon  premises 
rented  by  her  husband  and  occupied  by  the  family,  from  its  legal  lia- 
bility for  the  payment  of  the  rent.    Kams  r.  Moore,  881, 

8.  Taxation —  Wife  not  an  occupier  qf  husband's  real  estcUs — Act  rf 
1884.    Ferguson  v.  Moore,  849. 
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INDEFINITE  FAILURE  OP  ISSUK 

1.  WiU— Construction — Bute  in  Shelley^s  case — Estate  taiL  Seybert 
y.  Hibbert,  537. 

INJUNCTION. 

1.  Church  lavo— Naked  trustees— -Secession  from  the  church,  Gar- 
rett T.  NaC6f  475. 

2.  Equity  practice — Demurrer — Leave  to  answer  over,  Corbet  T« 
Fnel  Supply  Co.,  19. 

INSURANCE. 

1.  Agency  for  the  company.  An  insurance  agent  or  broker  must  be 
considered  the  agent  of  the  company  when  the  evidence  shows  that 
he  was  acting  by  express  authority  of  the  company;  that  he  was  au- 
thorized to  deliver  Uie  policy  of  insurance,  and  to  receive  and  receipt 
for  the  premiums.    Thomas  ?•  Ins.  Co.y  383. 

2.  Entirety  qf  contract— Mistake  as  to  items  in  proqfs  qf  loss.  Where 
an  insurance  contract  is  in  its  terms  entire,  a  provision  that  a  viola- 
tion will  avoid  the  entire  contract  will  have  that  effect,  but  proofs  of 
loss  are  no  part  of  the  contract  of  insurance,  and,  under  no  construc- 
tion of  the  contract,  will  a  mistake  in  the  proofs  of  loss  as  to  one  item 
terminate  the  conti*act  as  to  all  other  items.  Thomas  T*  Ins*  Co*^ 
388. 

8.  Evidence— Copy  qf  proof  of  loss.  It  being  shown  that  the  original 
•  proof  of  loss  is  not  within  the  jurisdiction,  a  duly  proven  copy  is  ad- 
missible.   Daris  r.  Ins.  Co.^  506. 

4.  Fire  insurance — Totalloss — Nonessentials  in  proofs  of  loss.  Where 
a  building  covered  by  a  policy  of  insurance  has  been  totally  destroyed 
by  fire,  the  proofs  of  loss  need  not  set  forth  the  amount  of  property 
saved  or  the  value  of  the  debris  where  there  is  no  provision  in  the 
policy  requiring  it;  and  where  the  policy  contains  a  provision  that  if 
the  company  requires  it  plans  and  specifications  of  the  building  de- 
stroyed or  damaged  shall  be  furnished,  the  proofs  need  not  contain 
the  plans  and  specifications  of  the  building  or  a  detailed  statement  of 
the  quantity  or  quality  of  the  lumber  used  in  its  construction,  un- 
less the  same  be  specifically  requested.    Thomas  T*  Ins*  Co«)  383. 

5.  Knowledge  by  company — Conditions,  Where  at  the  time  of  issu- 
ing an  insurance  policy  the  company  knows  that  one  of  the  conditions 
thereof  is  inconsistent  with  the  facts,  and  the  insured  has  been  guilty 
of  no  fraud,  the  company  is  estopped  from  setting  up  a  breach  of  said 
condition.  The  same  rule  prevails  when  the  company  ought  to  have 
known  the  facts  constituting  the  alleged  breach.  DaTis  T.  Ins.  Co.) 
500. 

6.  Life  insurance— Unsound  condition  qf  insured—Question  for  jury, 
Schwarti  t.  Ins.  Co.»  285. 

7.  Mutual  insurance — Bights,  equities  and  obligations  qf  fellow  mem' 
bers.  The  capital  of  a  mutual  insurance  company  is  made  up  of  the 
obligation  of  its  membere.  Utmost  good  faith  is  essential.  Member- 
ship entails  not  only  equitable  but  legal  obligations  to  the  fellow 
members.  Misunderstandings  with  the  agent,  or  even  his  fi*aud,  will 
not  prevail  so  as  to  defeat  the  Just  rights  and  equities  of  fellow  mem^ 
bers.    Kramer  r.  Boggs,  304. 
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INSURANCE— cont<nu€<I. 

8.  ProqfsqfloMM — Itemized  valtie — 8ub9tantial  performance.  It  would 
teem  that  in  a  policy  covering  maohiaery,  beltiug,  tools,  etc.,  proofs 
of  loss  are  not  necessarily  defective  which  describe  the  different  arti- 
cles, giving  their  condition  and  the  time  they  had  been  osed,  but  in- 
stead of  specifying  the  value  of  each,  give  only  the  total  value. 

If  the  proofs  seem,  as  to  any  particular  lot  or  class  of  goods  to  be 
wanting  in  clearness  and  precision,  the  attention  of  the  assured  should 
be  called  thereto,  and  such  further  information  asked  for  as  is  fairly 
necessary  to  an  ascertainment  of  the  loss. 

The  law  does  not  require  the  performance  of  useless  things  nor  favor 
the  arbitrary  imposition  of  useless  burdens.  Substantial  performance 
is  enough.    Thomas  t.  Ins.  Co.,  383. 

9.  Proqfs  of  loss —  Waicer  of  objection.  If  proofs  of  loss  be  furnished 
in  time  a  waiver  of  objection  to  the  same  may  be  inferred  by  mere 
silence. 

An  insurance  company  is  not  in  position  to  take  advantage  of  any 
defects  in  the  proofs  of  loss  if  it  fails  to  object  to  the  same  and  demand 
further  proofs  of  loss  from  plaintiff.    DarU  T*  Ins*  Co.^  506. 

10.  Total  loss — Notiflcation — Technical  proqf  not  demanded.  The 
building  being  totally  destroyed  by  fire,  notice  of  that  fact  to  the  com- 
pany is  sufficient,  no  further  or  technical  proof  of  loss  is  necessary. 
Daris  r.  Ins*  Co.,  506. 

11.  Unsound  health  of  insured — Question  for  jury — Insurable  interest 
of  niece.    McGraw  t*  Ins*  Co*f  488. 

INTERSTATE  COMMERCK 

1.  Foreign  corporation.  He  who  buys  and  keeps  valuable  property 
and  seeks  to  pay  therefor  by  alleging  the  violation  of  a  statute  on  the 
part  of  the  vendor,  ought  to  set  forth  his  defense  with  certainty. 

A  foreign  corporation,  engaged  in  strictly  interstate  commerce,  may 
advertise  its  goods,  take  orders,  make  contracts  of  sale  respecting  same 
and  ship  them  to  customei-s  in  this  state  without  violating  the  Act  of 
April  22,  1874,  P.  L.  108.    Mfg.  Co.  v.  HUton,  184. 

JUDGMENT. 

1.  Effect  of  husband's  death,  subsequent  to  levy,  on  a  Judgment  with 
waiver,    Beetem  &  Co*  r*  GetSy  71. 

2.  Opening  Judgment — Principal  and  surety — Question  for  Jury, 
Tohn  T*  Shomaker,  320. 

3.  Opening  of— Extent  to  which  an  appellate  court  will  review.  An 
application  to  open  a  judgment,  entered  on  warrant  of  attorney  or  on 
a  judgment  note,  is  addressed  to  the  equitable  powers  of  the  court 
below,  and  upon  an  appeal  to  the  Supreme  Court,  under  the  Act  of 
April  4, 1877,  P.  L.  53,  the  question  is,  whether  the  court  below  rightly 
exercised  its  discretion  upon  the  evidence.  Renwick  Bros*  A  Co*  T* 
Bleharison,  202. 

4.  Opening  of— Parol  evidence  to  reform  a  writing,  A  judgment  is 
properly  opened  where  the  motion  is  sustained  by  a  written  agreement 
which  is  challenged  by  plaintiff  as  not  containing  the  entire  agree- 
ment made  at  the  time.    Even  if  the  plaintiff  can  at  the  trial  produce 
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JUDGMENT— continued. 

evidence  competent  to  move  the  conscienoe  of  a  chancellor  to  reform 
the  written  agreement  there  would  still  be  the  question  for  the  jury  as 
to  whose  version  of  the  parol  agreement  is  the  true  one.  Benwick 
Brog.  T.  BkharcUon,  202. 

5.  Revival  of—'Terre-tenani^Notice,  When  the  deed  of  a  terre- 
tenant  is  on  record  at  the  time  of  an  attempted  revival  of  a  judgment, 
the  scire  facias  to  revive  must  name  him  as  a  terre-tenant,  otherwise 
the  lien  will  be  lost  in  five  years  from  the  rendition  of  the  judgment 
sought  to  be  revived.  The  same  result  will  follow,  the  deed  being  on 
record,  if  the  revival  is  attempted  by  an  amicable  scire  facias  which 
the  terre-tenant  has  not  signed.    Snter  T*  Findleyi  163. 

JURISDICTION,  C.  P. 

1.  CostB—AsBumpsit  to  recover  coat  qf  pavement  Pittsbnrg  T.  Daly^ 
628. 

JURISDICTION,  EQ. 

1.  Taxation— Railroad 8  exemption  qf  repair  shop.  Bailwaj  Co.  J. 
Tenango  Co.,  a04. 

JURISDICTION,  O.  C. 

1.  Sgectment — Res  Judicata — Decree  of  orphans''  court  in  distribution. 
The  finding  of  an  auditor  confirmed  by  the  orphan* s  court  excluding  a 
husband  from  pai'ticipation  in  the  personal  estate  of  his  wife  by  rea- 
son of  neglect  to  support  his  wife  does  not  operate  as  res  judicata  to 
preclude  the  husband  to  have  that  question  determined  by  a  jury  in 
an  action  of  ejectment  for  the  purpose  of  determining  his  right  to  the 
real  estate  as  tenant  by  the  curtesy.    Lease  T*  finsmingery  320. 

JURISDICTION,  Q.  S. 

1.  Road  law — Vacation  of  road.  The  quarter  sessions  under  the 
18th  section  of  the  Act  of  June  13, 1836,  P.  L.  558,  have  jurisdiction  of 
an  application  to  vacate  a  private  road,  and  the  only  question  which 
can  be  considered  by  the  appellate  court  is,  whether  or  not  the  peti- 
tion for  the  vacation  of  the  road  conforms  to  the  requirements  of  sec- 
tion 23  of  said  act.    Qlenfleld  Borongh  Road,  222. 

JURISDICTION,  SUPERIOR  COURT. 

1.  Appeals,  The  enlarged  powers  conferred  upon  tlie  Supreme  Court 
by  the  Act  of  May  20,  1801,  P.  L.  101,  are  to  be  construed  and  exer- 
cised as  were  those  conferred  by  the  Act  of  April  4,  1877,  P.  L.  53 : 
Kelber  v.  Plow  Co.,  146  Pa.  485.  Benwick  Bros.  &  Co.  T.  BichardsoOy 
202. 

2.  Appeals— Jurisdiction  of  Supreme  and  Superior  Courts.  Thomp* 
son  T.  Prestouy  154. 

3.  Poor  law— Settlement  of  paupers — Appellate  Jurisdiction — PraC' 
tice,  Q.  S.    Poor  Dist.  T.  Poor  Dlst.,  515. 

4.  Road  law — Vacation  qf  road.  In  appeal  from  proceedings  vaca- 
ting a  road,  the  appellate  court  can  consider  only  the  regularity  of  the 
proceedings.    Qlenfleld  Boroagh  Road,  222. 
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JUSTICE  OP  PEACE. 

1.  Appeal—EssentiaU  of  record.  Wilke  T.  Campbell »  618. 

2.  Appeal — Refusal  qf  appeal  from  a  Justice  qf  peace.  ThompsOB  ?• 
Preston,  154. 

LACHES. 

1.  Contract— Repudiation  for  fraud.    Kramer  r.  Bogg^  394. 

2.  Delay  in  filing  viewers'  report — Objection  must  be  promptly  made. 
ElgginB  y»  Sharon  Borongb,  92. 

3.  Execution — Debtors — Exemption.    Moore  T«  McMorroWy  559. 

4.  Poor  laxo— Order  for  removal.    Poor  Dist.  T.  Poor  DisUy  516. 

5.  Widoio^s  exemption — Reasonable  time  for  making  claim.  Beetem 
A  Co.  y.  €}ets»  71. 

6.  Widow^s  exemption — When  paydble  out  qf  real  estate  in  absence  qf 
an  appraisement    Gibson's  Est*,  57. 

LANDLORD  AND  TENANT. 

1.  Coal  lease — When  construed  as  a  sale  qf  coaL  Tbu^egAn  T*  Stine« 
man,  124. 

2.  Covenant  against  removal—Intent  not  equivalent  to  attempt.  A 
mere  unexecuted  intent  to  remove  without  any  attempt  to  carry  it  into 
effect  is  not  an  attempt  to  remove  in  any  sense  of  the  term,  and  will 
not  justify  action  under  a  covenant  in  a  lease  authorizing  immediate 
distraint  for  balance  of  rent  for  the  term  upon  either  removal  or  at- 
tempted removal.    Klein  r.  McFarland,  110. 

3.  Lease —  Waiver  of  statutory  notice  to  quit.  A  waiver  of  the  statu- 
tory notice  to  quit  may  be  made  by  the  tenant  and  such  waiver  arises 
by  necessary  implication  where  the  lease  contains  a  stipulation  which 
could  have  been  introduced  for  no  other  purpose  than  as  a  substitute 
for  the  statutory  provision.    Wilke  T.  Campbell^  618. 

4.  Married  woman  —  Note  given  to  liquidate  distress.  Kama  T« 
Mooroy  381. 

LIBEL. 

1.  Newspaper — Privileged  communication — Province  qf  court  The 
privilege  appertaining  to  the  proprietor  of  a  newspaper,  in  publications 
made  by  him  in  pui*suance  of  a  duty  he  owes  to  society,  is  a  qualified 
one  to  be  declared  by  the  judge,  under  plain,  undisputed  facts.  It  is 
for  the  court  to  determine  the  publication  to  be  privileged  or  not 
privileged. 

A  qualified,  privileged  communication,  is  defined  to  be  "one  made 
upon  a  proper  occasion  from  a  proper  motive  and  based  upon  reason- 
able or  proper  cause  and  made  in  a  proper  manner.  Ingram  ?• 
Beed,  550. 

LIEN. 

1.  Discharge  qf  lien— Question  for  Jury— Executor's  sale.  Badder's 
Est.,  465. 

2.  Executor^s  sale— Release  qf  lien  by  building  association — Question 
for  Jury.    Bldg.  A  Loan  Assn.  t.  Badders,  462. 

3.  Judgment  —  Revival  of — Terre-tenant— Notice.  Snter  T.  Find« 
ley,  163. 
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4.  Priority  cf— Widow' b  exemption,    Beetem  &  Co.  T.  Geti,  71. 

5.  Taxes  — Statutes—Act  of  1895  creates  no  lisn,  Thenrer's  Ap- 
peal, 225. 

LIQUOR  LAW. 

1.  Appellate  Jurisdiction  in  reviewing  quarter  sessions.  The  appel- 
late courts  possess  and  exexxsise  the  powers  of  the  King^s  Bench  and 
are  authorized  to  examine  and  review  the  proceedings  of  the  court  of 
quarter  sessions,  in  any  matter  specially  committed  to  it  by  statute, 
so  far  as  to  inquire  and  determine  the  extent  and  limits  of  its  power 
and  the  regularity  of  its  exercise.  The  proper  mode  of  asserting  this 
jurisdiction  is  by  bringing  the  record  before  the  appellate  court  by 
certioi-aii,  which  will  enable  that  court  in  a  case  of  clear  abuse  of  dis- 
cretion to  reach  the  difficulty.    Donoghae^s  Lleense,  1. 

2.  Discretion  of  license  court.  The  discretion  committed  to  the 
license  court  is  not  an  arbitrary  but  a  judicial  discretion.  This  discre- 
tion is  controlled  absolutely  on  some  points  by  the  provisions  of  the 
statutes  as  to  matters  of  fact,  such  as  citizenship  of  the  applicant,  his 
exclusive  interest  in  the  business,  etc.  On  other  points,  such  as  fit- 
ness of  the  applicant,  tlie  necessity  of  the  house,  etc.,  it  is  to  be  exer- 
cised in  accordance  with  the  judgment  of  the  court  upon  its  information 
IB  the  premises,  derived  from  the  evidence,  together  with  personal 
observation  and  knowledge.    Donoghne^s  Lieense,  1. 

3.  Druggists— Unlawful  sales  of  liquor— Act  of  1887 — Illegal  sale  of 
liquor — Evidence  qf  possession  of  liquor — Evidence  of  amount  of  whisky 
in  stock.    Com*  T«  Johnstoiiy  585. 

4.  Fictitious  club  distribution.  An  unlicensed  sale  of  liquor,  under 
the  guise  of  club  distribution,  is  clearly  unlawful,  and  the  law  will 
look  through  all  disguises  and  so  pronounce  it    Com*  r*  Brem,  104. 

6.  License — Proper  discretion  of  quarter  sessions  not  reviewable.  The 
discretion  of  the  quai*ter  sessions  once  properly  exercised  is  not  review- 
able; it  is  the  discretion  of  the  quarter  sessions,  exercised  in  the  line 
of  inquiry  directed  by  the  statute,  and  not  that  of  the  appellate  court, 
which  the  law  requires.  The  presumption  is  that  the  decree  is  judi- 
cial and  not  arbitrary.    Donoghne's  License,  1. 

6.  License  court  may  not  impose  conditions,  ^yhen  it  appears  that 
the  license  judge  has  acted  on  reasons  which  the  law  does  not  recog- 
nize as  valid,  his  action  stands  on  no  legal  basis,  and  it  is  the  duty  of 
the  appellate  court  to  correct  it 

The  refusal  of  the  license  court  to  grant  a  license  because  the  appli- 
cant had  *'  made  a  promise  last  year  not  to  apply  for  a  license  this 
year  '*  is  not  a  legal  reason.  For  a  court  thus  to  bargain  with  a  suitor 
is  a  proceeding  wholly  unwarranted  in  law,  nor  is  there  any  ground  on 
which  it  may  be  recommended.  There  is  an  aspect  of  duress  in  the 
action  of  the  court  requiring  the  applicant  to  give  such  promise  and 
duress  by  the  court  imposes  no  greater  obligation  than  duress  by  a 
private  person.    Donoghae's  Lioense,  1. 

7.  Reasons  given  by  the  lowei'  court  for  reusing  a  license,  reviewable. 
Though  the  reasons  given  for  granting  or  refusing  a  license  are  tech- 
nically no  part  of  tlie  record  brought  up  with  the  writ  of  certiorari,  it 
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by  no  means  follows  that  they  may  not  be  considered  by  the  appel- 
late court  in  determining  whether  the  license  court  has  proceeded 
according  to  law. 

These  reasons  may  be  filed  at  any  time  during  the  term  and  even 
after  the  filing  of  a  certiorari  to  remove  the  record  to  the  appellate 
court.  It  is  only  by  reviewing  the  reasons  that  the  appellate  court 
can  determine  whether  the  lower  court  has  acted  on  other  grounds 
than  those  defined  by  tlie  statute.    Donoghne's  Lleeiisey  1. 

8.  Brfusal  qf  liceiise — Beview  of  discretion.  The  reasons  for  refusing 
a  liquor  license  need  not  appear  of  i*eoord.  Where  no  reason  is  as- 
signed the  presumption  is  that  the  refusal  was  based  upon  sufficient 
legal  grounds. 

In  the  case  at  bar  the  following  decree  is  held  amply  sufficient: 
**  And  now,  ....  after  full  hearing  at  time  fixed  by  rule  of  court  and 
upon  due  consideration,  license  refused  within  applicants.^'  Cohen's 
Petition,  224. 

0.  Sale  to  drunkard—Right  qf  action  in  it^ured  party,  A  saloon 
Iceeper  is  liable  for  damages  caused  by  exposure  resulting  from  sale 
of  liquor  to  an  intoxicated  person  or  one  of  known  intemperate  habits. 
This  liabiUty  is  fixed  by  the  Act  of  1854,  P.  L.  603.  The  injured  per- 
son, himself,  is  entitled  to  recover  for  such  injury. 

The  principle  volenti  non  fit  injuria  does  not  apply,  for  the  reason 
that  one  who  is  either  an  habitual  drunkard  or  under  the  infiuence  of 
liquor  has  no  control  of  his  will  and  is,  therefore,  incapable  of  con- 
senting. The  law  puts  itself  in  the  place  of  his  will  and  says,  in  effect: 
**  My  will  and  not  the  broken  down  will  of  the  inebriate  must  govern." 
Littell  T.  Tonug,  205. 

MARRIED  WOMAN. 

1.  Surety — Indorsement  qf  promissory  note,  A  married  woman's 
indorsement  of  a  promissory  note  without  consideration  is  regarded 
as  an  ordinary  suretyship. 

A  married  woman  indorsed  a  note  payable  to  herself  and  delivered 
same  to  plaintiffs  in  payment  of  her  husband's  note.  Held,  that  an 
affidavit  in  a  suit  against  her  as  indorser  setting  up  the  above  facts, 
was  sufficient    Henry  t.  Bigley^  508. 

2.  Taxation,  Wife  not  an  occupier  of  husband's  real  estate.  Act  of 
1834.    Ferguson  t*  Moore,  340. 

MASTER  AND  SERVANT. 

1.  Negligence — Drfective  machinery,  A  master  is  not  bound  to  use 
the  newest  and  best  appliances,  and  the  test  of  liability  is  not  whether 
the  employee  has  been  exposed  to  danger  but  whether  he  has  been  so 
exposed  through  neglect  to  provide  reasonably  safe  machinery.  The 
test  of  reasonable  safety  is  ordinary  use.   Bonner  j.  Bridge  Co«)  281. 

2.  Negligence — Unusual  risk — Contributory  negligence — Question  for 
Jury,  A  blacksmith's  helper  employed  by  an  electric  railway,  if  taken 
upon  special  duty  to  repair  the  lines,  which  is  admittedly  dangerous, 
has  a  right  of  action  if  injured  in  employment  to  which  he  was  ordered 
without  warning  or  direction  as  to  its  danger.    The  question  of  con- 
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tributory  negligence  was  properly  for  the  jury.    StapletOD  T«  Trae- 
tioil  Co.9  253. 

8.  BailroadS'-Negligenee — Question  for  Jury,  Where  the  evidence 
tends  to  show  an  accident  to  plaintiff,  an  employee  of  a  traction  com- 
pany, from  a  collision  which  resulted  from  a  defective  brake,  of  which 
defect  the  superintendent  had  notice  before  the  accident,  the  ques- 
tion is  for  the  jury  as  to  the  negligence  of  defendant  company  in  not 
either  remedying  tlie  defect  or  taking  the  car  off  the  track.  Klngan 
T.  Traction  Co.,  430. 

MECHANIC'S  LIEN. 

1.  Mechanic's  claim— Evidence— Province  qf  the  court.  Bernheisel 
T*  Smothers,  113. 

2.  MecJianic's  claim — Formal  objections  to  face  of  claim— Waiver  by 
trial.  If  the  subject-matter  of  a  mechanic's  claim  is  apparently  within 
the  statutes,  other  objections  to  the  face  of  the  claim  must  be  made 
either  by  motion  to  strike  off  or  by  demurrer  to  the  scire  facias. 

After  a  trial  on  the  merits  defects  of  form  must  be  taken  as  waived. 
Bernheisel  t.  Smothers,  113. 

3.  Old  or  new  building — Distinction,  Where  the  structure  of  a  build- 
ing is  so  completely  changed  that  in  common  parlance  it  may  properly 
be  called  a  new  building  or  rebuilding,  it  comes  within  the  lien  law. 

Where,  under  the  evidence,  a  court  might  have  decided  that  it  is  a 
case  of  a  building  erected  within  the  meaning  of  the  lien  law,  a  non- 
suit is  improper.    Grable  r.  Helman,  324 

MINES  AND  MINING. 

1.  Contract — Cause  of  action— Payment  in  goods  purchased  by  a 
miner.    Showalter  r.  Ehlan,  242. 

2.  Title  by  adverse  possession  not  affected  by  change  in  paper  Utle  to 
minerals.  As  between  the  parties  and  their  privies,  a  conveyance  of 
underlying  coal,  the  grantor  retaining  the  surface,  effects  severance  in 
title;  and  the  recording  of  the  conveyance  takes  the  place  of  livery  of 
seisin,  and  the  subsequent  possession  of  the  holder  of  each  estate  fol- 
lows his  right;  but  as  between  the  grantee  and  a  third  party  who  is  in 
the  actual,  open,  adverae,  exclusive  and  peaceable  possession  of  the  land 
at  the  time,  the  recording  of  the  instrument  is  not  equivalent  to  enti*y, 
and,  there  being  no  other  interruption  of  his  possesion,  when  the  full 
period  of  twenty-one  years  from  its  inception  has  elapsed,  title  to  the 
land  becomes  perfect.    Finnegan  v.  Stlneman,  124. 

MISDIRECTION. 

1.  Vendor  and  vendee— Shipment  of  goods—Shipper's  responsibility, 
Mfg.  Co.  T.  Hilton,  184. 

MISTAKE. 

1 .  Entirety  of  contract — Mistake  as  to  items  in  proqf  of  loss.  Thomas 
T.  Ins.  Co.,  383. 

2.  Recovery  qf  money  alleged  to  have  been  overpaid.  A  settlement  of 
accounts  having  been  made  when  the  plaintiff  had  every  means  at 
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hand  of  determining  with  accuracj  the  credits  which  should  have 
been  applied,  it  must  be  presumed  that  they  were  so  applied,  and  that 
the  balance  accepted  to  be  correct  was  in  fact  the  amount  remaining 
due.  A  settlement  so  reached  can  be  impeached  only  for  fraud  or 
mistake,  and  the  case  should  not  be  permitted  to  go  to  the  jury  in  a 
suit  to  recover  alleged  overpayments  when  the  evidence  of  fraud  or 
mistake  is  so  weak  that  it  would  be  the  duty  of  the  court  to  set  aside 
a  verdict  based  on  it    Steere  T*  Oakley t  4Q, 

MUNICIPAL  LAW. 

1.  Borough  —  Incorporation  of — Frt^crihed  conditions  esBentiah 
Linton  Borongliy  36. 

2.  Borough — Power  to  license  hacks — Act  qf  April  22,  1880,  constitu- 
tional— Ordinances— Livery  stable,  £lttanning  Borongh  r.  Mont- 
gomery^  106. 

3.  Borough  incorporation  a  public  duty  —  Estoppel  inapplicable. 
Linton  Boronghy  36. 

4.  Constitution  </  Penna. — Abatement  qf  taxes  to  meet  city^s  share  qf 
street  pavement.    Erie  T.  Griswoldy  132. 

6.  Discretion  of  authorities  in  location  qf  sewers.  Municipal  author- 
ities have  some  discretion  in  extending,  laying  out  and  g^'ading  streets 
and  in  taking  care  of  drainage.  They  may  not,  however,  construct 
ditches  or  sewers  so  as  to  cast  water  directly  upon  private  property, 
but  they  may  adopt  such  appropriate  means  to  carry  surface  water 
along  the  side  of  a  street  as  they  see  fit,  and  if  the  sewer  or  ditch  con- 
structed for  that  purpose  proves  inadequate  from  lack  of  judgment  as 
to  capacity,  and  water  backs  up  therefrom  or  overflows  upon  private 
property,  there  can  be  no  recovery  against  the  city  by  the  person  in- 
jured by  reason  of  such  backing  up  or  overflow.  SnlliTan  y.  Pitts- 
burg, 357. 

6.  Independent  contractor — Liability.  A  municipal  corporation  is 
not  liable  for  any  injury  occasioned  by  the  neglect  of  independent 
contractors  with  it,  or  of  their  agents  and  servants;  the  remedy  is 
against  the  contractor  alone.    Hookey  T.  Oakdale  Borongh,  404. 

7.  Road  law — Unauthorized  improvement  <f  streets  by  lot  owners. 
McCarthy  t.  L.  ik  I.  Co.,  641. 

8.  Sidewalks  —  Negligence — Contributory  negligence  —  Question  for 
Jury.    Evans  T.  Brookville  Boro.,  208. 

9.  Statutes— Repeal  by  implication — Constitutional  law.  Ens  worth 
Borough,  20. 

MUNICIPAL  LIEN. 

1.  Accuracy  of  description.  Municipal  claims  do  not  require  as 
strictly  accurate  descriptions  as  those  of  mechanics  for  work  done  on 
particular  property.  The  object  of  the  description  is  to  ascertain  the 
locality  of  the  property  charged  and  this  is  sufficiently  accurate  if 
executed  as  nearly  as  may  be.    Phlla*T*  Thurlow,  600. 

2.  Municipal  claim — Sidewalks — Act  of  1801,  not  exclusive  as  to  rem- 
edy. The  provision  for  a  lien  in  case  of  default  of  the  lot  owner  in 
cases  of  putting  down  or  repairing  a  sidewalk,  provided  by  section  U 
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of  the  Act  of  Hay  16, 1801,  P.  L.  75  is  not  exclusive  nor  has  it  restricted 
the  collection  of  such  claims  to  the  property  in  front  of  which  the 
sidewalk  is  laid.  In  cases  of  default  by  the  lot  owner  the  municipality 
may  collect  the  same  by  action  of  assumpsit  Pittsbargr  T*  Baly^  528. 
3.  Municipal  law — Lot  owner^s  Uabilityfor  laying  sidewalks^Police 
regulation.  An  ordinance  requiring  lot  owners  to  lay  sidewalka  is  a 
police  regulation.  A  duty  is  imposed,  the  neglect  of  which  creates  a 
liability  if  it  be  so  ordained,  to  the  municipality  for  the  cost  it  has 
been  put  to  in  doing  that  whicli  the  lot  owner  ought  to  have  done. 
Such  liability  is  not  a  tax,  or  a  municipal  assessment  in  nature  of  a  tax, 
but  a  liability  incurred  for  neglect  to  perform  a  duty  imposed  by  the 
police  power  of  the  city.    Pittsburg  T*  Daly^  528. 

NEGLIGENCE. 

1.  Contributory  negligence— Question  for  Jury,  ETans  T.  BrookrlUd 
Boro.»298. 

2.  Contributory  negligence  in  tudden  peril — Question  for  Jury, 
Hookey  t.  Oakdale  BoroBgli»  404. 

3.  D^ect  in  sidewalk — Unusual  crowd.  Where  the  proprietor  of  a 
theatre  invites  an  unusual  crowd  to  occupy  the  footway  in  front  of  his 
place  of  entertainment  he  has  reason  to  expect  and  prepare  for  an  ex- 
cessive use  thereof,  and  is  bound  therefore  to  greater  precaution  and 
owes  a  duty  to  the  persons  attending  his  theatre  and  those  passing 
along  the  footway  to  see  that  they  are  not  injured  through  any  lack 
of  care  on  his  part  of  the  property  upon  which  they  were  permitted  to 
go.    Stewart  ?•  Jermoiiy  609. 

4.  Master  and  servant — D^ective  machinerySqfety  device — Question 
for  Jury.    Bonner  r.  Bridge  Co.,  281. 

5.  Master  and  servant — Unusual  risk. — Contributory  negligence  — 
Question  for  Jury.    Stapleton  T.  Traction  Co*^  253. 

6.  Railroads — Master  and  servant — Question  for  Jury,  Kingan  ?• 
Traction  Co.,  436. 

7.  Sudden  peril — Rules  of  conduct.  When  a  person  is  put  in  sudden 
peril  by  the  act  of  another  and,  in  the  instinctive  effort  to  escape  from 
that  peril,  falls  upon  another  peril,  it  is  immateiial  whether,  under 
different  circumstances,  he  might  and  ought  to  have  seen  and  avoided 
the  latter  danger. 

If  a  man  has  gotten  himself,  without  negligence,  into  a  position  of 
danger,  he  is  not  responsible  if  he  makes  a  mistake  of  judgment  in 
getting  out.  A  man  placed  under  such  circumstances,  if  he  uses  inn 
judgment  honestly,  is  not  responsible,  although  he  might  have  done 
better  if  he  had  acted  differently.    Hookey  T.  Oakdale  Boronghy  404. 

8.  Tort — Cause  qf  action— Negligence  qf  gas  company.  Hoeiile  T« 
Heating  Co.,  21. 

NOTICE. 

1.  Assignee's  sale— Notice  actual  and  constructive  of  claims.  Sayers 
T.  Phillipst  348. 

2.  BorotHfh  incorporation — D^ective  notice  fatal.  Linton  BoroBgh^ 
86. 

Vol.  V— 48 
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3.  Incorporation  qfborougfis — StattUes^Repeal.  The  Act  of  June  26, 
1895,  P.  L.  889,  was  evidently  intended  as  a  substitute  for  the  provi- 
sions of  tlie  Act  of  June  2,  1871,  P.  L.  283,  relative  to  notice  so  far  at 
least  as  the  same  applies  to  proceedings  for  the  incorporation  of  bor- 
oughs. There  is  neither  reason  nor  necessity  for  the  two  notices,  and 
the  notice  required  by  the  act  of  1895  clearly  takes  the  place  of  the 
notice  required  by  the  act  of  1871.    Ems  worth  Borooghy  29. 

4.  JudgmentSevivcU  qf-~  Terre-tenant.    Sater  T«  Findleyf  163. 

5.  Landlord  and  tenant — Lease —  H^aiver  qf  statutory  notice  to  quit. 
Wlike  T.  Campbelly  618. 

6.  Practice,  C.  P.^Affidatit  qf  defense— Sufficiency.  Pittsburg  Y. 
Daly,  528. 

7.  Valid  assigmnent — Appeals — Attachment.  Jareekl  Mfg.  Co*  T* 
Hart  Bro8.y  422. 

OIL  AND  GAS  LEASE. 

1.  Covenant  to  sink  toells  binding.  A  covenant  in  a  lease  that  lessee 
will  sink  three  wells  or  pay  a  certain  annual  sum  for  default  cannot 
be  evaded  by  showing  that  expert  opinion  indicates  that  the  sinking 
of  three  wells  might  reduce  the  flow  of  gas  and  be  a  positive  harm  to 
wells  already  sunk,  thereby  reducing  lessor^s  profits.  The  covenant 
is  an  absolute  and  unqualified  covenant  for  the  benefit  of  the  lessor, 
and  he  has  the  right  to  enforce  it    Toang  t.  €fas  Co.,  232. 

2.  Eminent  domain — Gas  pipe  on  public  road— Measure  qf  damages. 
Uankey  t.  Phila.  Co.,  148. 

ORDINANCES. 

1.  JIack  license — Livery  stable.  A  borough  ordinance,  passed  under 
this  act,  imposing  a  license  on  such  vehicles  so  used,  does  not  apply 
to  the  keeper  of  a  livery  stable.  Kittannlng  Borough  T.  Montgon- 
ery,  196. 

2.  Ordinances  creating  contracts — Repeal  of  as  affecting  vested  inter- 
ests. The  authorized  body  of  a  municipal  corporation,  acting  within 
the  scope  of  its  powera,  may  bind  it  by  an  ordinance  which,  in  favor 
of  private  persons,  interested  therein,  may  if  so  intended,  operate  as 
a  contract  A  repeal  of  a  valid  oi*dinance  of  this  nature,  and  thus  in- 
tended to  operate  as  a  contract,  cannot  operate  retrospectively  to  im- 
pair private  rights  vested  under  it    Erie  T.  Griswoldy  132. 

3.  Ordinances  in  pari  materior—Bule  qf  construction.  Where  a  later 
ordinance  creates  a  condition  to  which  an  earlier  general  ordinance 
becomes  applicable  the  two  are  in  pari  materia,  and  are  to  be  con- 
strued together. 

Where  a  city  passes  an  ordinance  to  pave  a  street,  the  existing  ordi- 
nances applicable  to  all  such  cases  must  be  read  into  this  special 
provision  for  a  particular  case.    Erie  T.  Griswoldy  132. 

PENALTY. 

1.  Rules  Justifying  appeals  from  a  magistrate  on  summary  convictions^ 
or  suits  for  penalty.    Thompson  T.  Preston,  154. 
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PIPE  LINES. 

1.  Evidence— Quali/lcation  ttf  wUnesaes,     Galbraith  t.  Phila.  €0.9 

178. 

PLEADING. 

1.  Equity  practice— Demurrer — Leave  to  answer  over  —  It^unction. 
Ckirbet  t.  Sappljr  Co.^  19. 

POOR  LAW. 

1.  Appeals  from  order  to  r^und.  An  order  of  removal  unappealed 
from,  is  conclusive  as  to  the  settlement  of  the  paupers  removed,  and  of 
the  pertinent  and  material  facts  therein  recited. 

There  is  no  provision  in  the  Act  of  March  16,  1868,  P.  L.  46,  for  ap- 
peals from  the  decree  of  the  court  of  quarter  sessions  for  the  payment 
of  money  expended  in  the  maintenance  and  support  of  patipers  re- 
moved: Directors  v.  Overseers,  110  Pa.  153.  Poor  Dist.  T.  Poor 
Di8t.,  190. 

2.  Essentials  to  justify  order  of  removoL  It  is  undoubtedly  necessary 
that  a  pauper  before  he  is  removable  should  have  become,  or  is  likely 
to  become,  chargeable  to  the  district  which  undertakes  to  remove  him, 
for  unless  this  be  the  case  justices  have  no  jurisdiction,  and  for  want 
of  jurisdiction  an  order  of  removal  will  be  quashed.  Poor  Blst.  T« 
Poor  DisL,  516. 

3.  Order  for  removal — Laches.  An  order  of  removal  cannot  be  sus- 
tained when  based  on  the  unauthorized  act  of  a  volunteer  friend,  se- 
cured without  the  knowledge  or  consent  of  a  person  who  at  the  time 
of  issue  had  for  sixteen  years  been  an  inhabitant  of  the  borough,  and 
for  twelve  years  the  undisputed  owner  in  fee  simple  of  unincumbered 
real  estate  and  household  goods  of  the  value  of  $800  in  the  district, 
and  of  which  proceedings  she  did  not  have  knowledge  until  after  she 
had  perfected  her  settlement  by  the  payment  of  taxes  for  two  succes- 
sive years. 

Where  a  district  permits  a  possible  pauper  to  remove  and  perform 
all  that  the  state  requires  to  gain  a  new  settlement,  it  is  too  late  for 
the  district  to  object  that  such  settlement  was  not  gained.  Poor  Biat. 
T.  Poor  DisLy  516. 

4.  Bettlement  of  paupers — Appellate  Jurisdiction— PractieCj  Q,  5. 
Proceedings  in  relation  to  settlement  of  paupers  cannot  be  reviewed 
by  the  appellate  courts  upon  the  merits;  such  cases  can  be  reviewed 
only  upon  such  points  of  evidence  or  of  law  as  have  been  excepted  to, 
and  a  general  exception  to  the  opinion  of  the  court  is  not  such  excep- 
tion to  a  point  of  law  or  evidence. 

If  a  party  desires  to  put  his  case  in  a  position  to  be  reviewed  in  the 
appellate  court,  the  court  below  should  be  called  upon  to  answer  spe- 
cifically the  points  submitted.  An  unsatisfactory  answer  or  refusal 
to  answer  them  are  equally  grounds  for  exception.  Poor  DisL  T« 
Poor  Di8t.y  516. 

PRACTICE,  C.  P. 

1.  Affidavit  qf  drfense — Essentials  qf  affldavit.  An  affidavit  of  de- 
fense is  defective  which  fails  to  state  the  facts  specifically  and  with 
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sufficient  detail  to  enable  the  conrt  to  aaj  whether  they  amount  to  a 
defense,  and  to  what  extent  they  amount  to  a  defense,  and  also  to 
inform  the  plaintiff  with  some  degree  of  certainty  what  will  be  inter- 
posed to  defeat  his  claim.    BUkg  Works  t.  Kranse  A  Sou,  622. 

2.  Affidavit  of  defen9e — SMfficieney,  In  a  suit  by  a  withdrawing  stock- 
holder where  the  company  has  declared  large  profits  as  earned,  an  affi- 
davit of  defense  is  insufficient  which  alleges  as  a  set-off  to  plaintiff^s 
claim  a  right  to  deduct  a  gross  amount  as  plaintiff's  shai-e  of  proper 
expenses;  no  by-laws,  by  which  such  deductions  are  authorized,  bar- 
ing been  set  out,  nor  what  the  expenses  were  incurred  for,  nor  the 
gross  amount    Lepore  T.  Bld|r«  A  Loan  AMnm*,  276. 

3.  jiffidavit  of  d^ense — ^i^ciency — Notice.  An  affidarit  of  defense 
is  insufficient  in  a  suit  to  reooTer  cost  of  sidewalk  which  alleges  that 
**  notice  such  as  recited  in,  and  attached  to,  plaintiff's  statement  was 
not  at  any  time  given  to  or  served  upon  defendant"  but  which  does 
not  allege  that  defendant  was  not  legally  notified  to  lay  the  sidewalk, 
or  even  that  copy  of  the  notice,  attached  to  the  statement,  was  not  left 
at  his  residence  or  place  of  business  or  did  not  come  to  his  hands,  and 
does  not  allege  a  defense  as  to  the  price  or  quality  of  the  work.  Pitts- 
burg T.  Daly,  528. 

4.  Amendment  (^  record — Uwneeenary  party  plaintiff.  After  trial 
and  verdict  the  court  will  consider  as  made,  an  amendment  which 
ought  to  have  been  made,  by  striking  from  the  record  a  party  plain- 
tiff who  had  been  unnecessarily  Joined  as  such.  Such  amendment 
introduces  no  new  cause  of  action  under  the  pleadings  and  deprives 
defendant  of  no  substantial  right.    Bell  T«  Irwls,  368. 

5.  Appeals — Interlocutory  order  in  road  c<U€9.  MeMaoiis' Appeal,  65. 

6.  Appeal  from  justice  stricken  off  for  delay.    Bosses  T«  Gregoir,  303. 

7.  Contract — Affidavit  of  d^ense — Collateral  agreement.  An  affida- 
rit is  insufficient  to  prevent  judgment  which  admits  the  whole  of  the 
plaintiff's  claim,  but  seeks  to  avoid  liability  through  an  alleged  agree- 
ment which  defendant  would  be  powerless  to  enforce.  TnHTerels 
T.  Wyss,  251. 

8.  Contribution — Plaintiff '»  statement — Cause  qf  action.  MeGosnl- 
gle  T.  MoGoDnigle,  168. 

9.  Defective  assigimients — Partial  excerpts  not  assignable.  Littell  T« 
TonBg,  205. 

10.  General  demurrer  to  titatement — Act  of  1887.  Where  a  statement, 
taken  as  a  whole,  shows  a  good  cause  of  action,  and  the  defendant, 
instead  of  demurring  specially  or  objecting  in  some  other  allowable 
way,  to  a  formal  defect,  rests  his  defense  exclusively  on  other  mat- 
ters, he  cannot  be  heard  in  the  appellate  court  to  object  to  the  judg- 
ment for  such  a  defect.  This  old  and  familiar  principle  was  not 
abrogated  by  the  Act  of  1887,  P.  L.  271.  Me€N>Biiigle  T.  Me€k>BBi- 
gle,  168. 

11.  Improper  remarks  of  counsel — D^ective  assignments.  Littell  T« 
Tonng,  205. 

12.  Insufficient  allegation  cf  fraud.  A  man  cannot  ask  to  be  re- 
lieved from  his  written  contract,  upon  the  ground  of  fraud  practiced 
upon  him  in  the  execution  of  it>  without  specifically  alleging  facts  from 
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which  the  fraud  may  be  clearly  aod  indubitably  inferred;  a  fortiori  is 
is  this  true  whei*e  he  fails  to  exercise  common  prudence  and  neglects 
to  read  an  instrument  which  lay  open  before  him  when  he  signed  it, 
and  terms  of  which  were  unambiguous.    Lewis  T*  Dunlap^  625. 

13.  R^tiaal  to  enter  nonsuit  not  error,  Ko  assignment  of  error  lies 
to  the  refusal  of  the  court  to  enter  a  compulsory  nonsuit  DaTls  T« 
Ids.  Com  506. 

14.  Road  law—Appeals  from  Jury  qf  view—Act  qf  May  26,  1891. 
Yeroaa  Boroogrli's  Appeal,  340. 

15.  Road  law — Proceedings  to  assess  damages  for  widening  and  grad- 
ing,   Higgins  T*  Sharon  Borough,  92. 

16.  Scope  and  scrutiny  of  supplemental  affidavits  qf  drfense.  While 
there  is  no  rule  that  a  supplemental  affidavit  of  defense  is  to  be  con- 
fined to  an  explanation  of  the  original  and  cannot  set  up  new  matter, 
such  course  is  suspicious  and  requires  a  new  defense  to  be  closely 
scrutinized,  especially  when  the  two  affidavits  cannot  be  dovetailed 
but  are  contradictory.    Slag  Works  T.  Kraase  k  Sons,  622. 

17.  Statement — Neglect  to  set  out  copy  of  instrument — Waiver  by  de- 
fendant.  The  Act  of  May  25, 1887,  P.  L.  271,  provides  that  the  concise 
statement,  required  thereby,  shall  be  accompanied  by  a  copy  of  the 
instrument  sued  upon.  This  requirement  is  imperative  if  the  defend- 
ant chooses  to  insist  thereon;  but,  if  the  statement,  taken  as  a  whole, 
shows  a  good  cause  of  action,  and  if  the  defendant  neglects  to  demur 
specially,  and  rests  his  defense  wholly  on  other  matters,  he  cannot  be 
heard  in  the  appellate  court  to  object  to  the  judgment  for  such  defect 
Mc€fonnigle  t.  Mc€foDnigie,  168. 

18.  Trial— Misleading  answer  to  point  Where  a  point  does  not  ad- 
equately cover  the  branch  of  the  case  to  which  it  is  dii*eoted,  and  Uie 
answer  affii*ming  it  is  misleading  and  eiToneous,  such  answer  properly 
can  be  assigned  for  error.    Taylor  t«  Falier,  193. 

PRACTICE,  EQ. 

1.  Demurrer — Leave  to  answer  over — Injunction,  The  ooui*t  below 
overruled  a  demun*er  and  granted  an  injunction  against  a  gas  com- 
pany compelling  specific  performance  as  prayed  for  in  the  bill.  The 
appellate  court  while  overruling  the  demurrer  gives  leave  to  answer 
over,  but  permits  the  preliminary  injunction  to  stand  to  preserve  the 
status  quo,  inasmuch  as  no  material  injuiy  can  arise  before  final  hear- 
ing by  so  doing.    Corbet  T.  Supply  Co.,  19. 

2.  Equity  rules— Judgment  on  demurrer.  When  a  demurrer  is  over- 
ruled the  defendant  shall  be  assigned  to  answer  the  bill  within  a  period 
to  be  fixed  by  the  court  unless  the  demuiTer  shall  be  construed  by  the 
court  to  have  been  for  vexation  and  delay,  and  to  have  been  frivolous 
or  unfounded.    Corbet  T*  Supply  Co.,  19. 

PRACTICE,  Q.  S. 

1.  Criminal  law — Defective  indictment— Bar  qf  the  statute — Estoppel 
—Plea  qf  the  statute.    Com.  t.  Werner,  249. 

2.  Poor  law— Settlement  qf  paupers— Appellate  Jurisdiction,  Poor 
Bist.  T.  Poor  DUt.,  516. 
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3.  Boad  law^Extenaion  qf  viewers'  Hme.    SoM  Tirp.  Boady  85. 

4.  Road  law — 8^fflcieney  qfpetitUm  to  vacate  portion  of  road.  Shaler 
Twp.  Boad»  270. 

PRACTICE,  SUPERIOR  COURT. 

1.  Appeals — D^ective  asBignments.  Assignmeiits  are  defecUre  in 
not  containing  the  answer  of  tlie  court  to  points  presented,  also  wben 
they  embrace  two  points  and  raise  two  questions.  Daris  T«  Ids*  Co*f 
506. 

2.  Appeals — D^ective  assignments  —  Rules  qf  court,  Kramer  T« 
BorffSy  304. 

3.  Appeals — Interlocutory  orders.  Appeals  should  not  be  resorted 
to  when  the  effect  is  to  bring  cases  into  the  appellate  court  by  instal- 
ments. Such  practice  is  attended  with  obvious  disadvantages  and 
unnecessarily  delays  final  disposition. 

An  appeal  from  the  order  of  the  common  pleas  allowing  an  appeal 
nunc  pro  tunc  from  the  judgment  of  a  justice  is  an  appeal  from  an  in- 
terlocutory order  and  as  such  will  be  quashed.  Tost  T«  Darisoiiy 
460. 

4.  Assignment  qf  error — Rules  qf  court  An  assignment  of  error  is 
defective  and  violates  Rule  XYII.,  which  does  not  quote  the  full  sub- 
stance of  the  bill  of  exceptions,  and  indeed  exhibits  no  exception. 
When  the  rejection  of  evidence  is  assigned  for  eiTor,  the  assignment 
should  show  that  the  ruling  was  excepted  to.  It  is  not  enough  that 
this  may  be  indicated  by  the  notes  of  evidence.  Bodorinsky  T«  Knit- 
ting Co.,  636. 

5.  D^ective  assignment  An  assignment  of  error  is  defective  which 
is  based  on  an  exception  as  follows  :  "  Exception  for  defendant  to  the 
charge  of  the  court  submitting  the  case  to  the  jury  at  all  to  find  in 
favor  of  the  plaintiff,  and  on  this  the  entire  charge  is  assigned  for 
error.''    Bodorinsky  t.  Knitting  Co.,  636. 

6.  Drfective  assignment  An  assignment  of  error  is  defective  and 
will  be  overruled  which  assigns  as  error  the  admission  of  a  letter  which 
is  not  set  out  in  the  assignment.    Com.  T.  Johnston,  585. 

7.  Drfective  assignments.  Assignments  are  defective  and  violate 
Rule  XY.,  when  they  embrace  more  than  one  question.  Galloway's 
Eat.,  272. 

8.  Defective  assignment — Failure  to  except  A  question  raised  by  an 
assignment  of  error  when  of  such  a  nature  that,  in  fairness,  it  ought 
to  have  been  raised  by  exception  in  the  court  below,  will  not  be  con- 
sidered by  the  appellate  court    Boss  Twp.  Boad,  85. 

0.  D^ense  not  raised  below — Rule  qf  court.  When  the  question  of 
insurable  interest  was  not  raised  below,  it  will  not  be  considered  in 
the  appellate  court,  especially  when  such  allegation  is  not  part  of 
defendant's  affidavit  as  required  by  the  rules  of  court  of  Allegheny 
county.    MoGraw  y.  Ins.  Co.,  488. 

10.  Pleadings — Assignments  qf  error.  Adequate  pleadings  are  as 
necessary  in  the  appellate  courts  as  in  the  courts  of  first  instance.  The 
assignment  of  errors,  when  filed,  constitutes  the  declaration  of  the 
appellant  and  specifies  the  errors  alleged  to  have  been  committed  by 
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the  trial  court.  Each  error  must  be  specified  separately  and  distinctly, 
and  to  these  the  appellee  should  plead  or  demur,  as  the  circumstances 
may  warrant  In  this  way  questions  are  properly  presented  for  review. 
An  appellate  court  may,  in  its  discretion,  consider  jurisdictional  or 
other  fundamental  errors  apparent  on  the  face  of  the  record,  though 
unassigned;  but  errors  not  thus  manifest,  though  they  might  be  ad- 
judged fatal  if  properly  brought  to  notice,  will  not  be  considered  unless 
specifically  assigned.    Bodorinsky  T.  KnittiDf  €0.9  636. 

11.  Beport  qf  viewers—Question  of  fact.  An  objection  that  the  plot- 
ting of  the  route  described  by  courses  and  distances  given  in  the  re- 
port will  not  carry  the  road  to  its  terminal,  raises  a  question  of  fact, 
upon  which  there  is  no  evidence  which  the  appellate  court  can  con- 
sider; its  investigation  is  confined  exclusively  to  the  record  proper. 
Boss  Twp.  Boady  85. 

PRESCRIPTION. 

1.  Easement  by  prescription — Use  must  be  uninterrupted  and  adverse 
— Right  cf  way — Essentials  of  title  by  prescription,  Hudson  T«  Wat- 
SOII9  456. 

PRESUMPTION. 

1.  Contracts— 'Fraud— Practice,  C,  P.— Insufficient  allegation  of  fraud. 
Lewis  T.  Dimlap,  625. 

PRINCIPAL  AND  SURETY. 

1.  Married  woman — Surety — Indorsement  qf  promissory  note,  Henry 
T.  Blgley,  508. 

2.  Opening  ofJudgment4  Whei*e  a  contract  of  suretyship  in  the  shape 
of  a  judgment  note  is  materially  altered  by  the  act  of  the  plaintiff  so 
that  the  rights  of  the  surety  are  materially  affected,  a  motion  to  open 
the  judgment  will  prevail.    Tohn  T.  Shnmaker^  320. 

PROMISSORY  NOTE. 

1.  Fraud  —  Evidence  —  Burden  of  proof— Evidence  of  conspiracy. 
Beeper  t.  Cfreery^  816. 

PROVINCE  OF  COURT  AND  JURY. 

1.  Charge  of  court — Erroneous  quotation  cfname  qf  witness,  not  reivers^ 
ible  error,    Hudson  T.  Watson,  456. 

2.  Mechanic's  claim— Evidence.    BemhelselT.  Smothers,  113. 

3.  Practice,  C,  P,—Trialr-Misleading  answer  to  point,  Taylor  T. 
Fuller,  193. 

4.  Province  of  court — Libel— Newspaper — Privileged  communication, 
Ingram  t«  Beed,  550. 

5.  (Question  for  jury — Contract — Breach  of  warranty.  A  written 
warranty  was  given  plaintiff  by  defendant  of  which  there  was  a 
breach  whenever  certain  stock,  purchased  by  the  plaintiff  on  the 
strength  of  such. warranty,  fell  below  its  par  value  in  the  market. 
Held,  that  an  action  was  maintainable  whenever  the  defendant,  after 
notice  and  demand,  failed  to  make  good  the  said  warranty. 
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The  questioii  of  value  involved  is  not  one  of  real  or  ultimate,  but  of 
present,  available  money  value,  and  being  in  dispute  is  necessarily  for 
the  jury.    Floyd  J.  Hotehkisf,  216. 

6.  Que$iion  for  jury — Contract^Eddence.  A  case  is  properly  for 
the  jury  where  the  issue  turns  on  the  existence  of  a  verbal  contract 
for  per  diem  compensation  for  services  as  a  supervising  architect, 
although  the  witnesses  for  tlie  defendants  were  more  numerous  than 
those  for  the  plaintiff.  There  was  incidental,  corroborative  evidence 
in  favor  of  plaintiff,  and  it  was  possible  for  the  jury  to  determine  with 
absolute  certainty,  if  they  believed  the  plaintiff,  the  number  of  days 
he  was  employed  and  for  which  he  was  entitled  to  compensation  if 
the  contract  was  found  to  exist.    Benihelsel  T«  Smothersy  113. 

7.  QueHion  for  jury — Contract — Interpretation,  A  parol  contract 
having  been  declared  on  as  made  between  plaintiff  and  L.  in  a  suit 
for  the  breach  of  said  contract  the  question  of  the  making  of  the 
contract  is  a  simple  question  for  the  jury  independent  of  another 
written  contract  made  on  the  same  day  between  plaintiff  and  L.  and 
W.,  although  the  parol  contract  with  L.  may  have  been  the  induce- 
ment for  the  execution  of  the  written  contract  with  L.  and  W.  The 
jury  having  found  for  the  plaintiff  the  defendant  at  least  had  no  cause 
for  complaint  that  the  trial  judge  held  the  proof  of  the  oral  agreement 
up  to  the  strict  rule  required  for  an  alleged  contemporaneous  oral  agree- 
ment purporting  to  enlarge  or  modify  a  written  agreement.  Steel  T« 
Loeb,  238. 

8.  Qy,esUon  for  jury — Contracts  qf  tenants  in  common.  A  well  hav- 
ing been  drilled  upon  premises  of  which  defendant  was  a  tenant  in 
common  under  a  contract  which  allotted  the  costs  pro  rata  among  the 
owners,  the  question  of  liability  of  a  particular  tenant  in  common  turns 
solely  on  whether  he  agreed  to  the  contract  and  assumed  his  share  of 
the  cost    This  is  solely  a  question  for  the  jury.    Heeter  T*  LyOB^  260. 

9.  Question  for  Jury — Drfective  machinery — Sqfety  deotce.  Where  an 
accident  arose  from  the  use  by  an  employee  of  a  crane  so  constructed 
as  to  be  operated  by  either  a  slow  or  fast  gear,  and  where  an  accidental 
change  of  gear  could  be  prevented  by  a  safety  lock,  a  device  not  expen- 
sive and  well  known,  the  question  of  the  employer's  negligence  is  for 
the  jury,  the  testimony  being  conflicting  as  to  the  general  use  of  the 
safety  lock  on  similar  cranes.    Bonner  T«  Bridge  Co*^  281. 

10.  Question  for  jury — IS^f^^^'f^^^^ — Assignment  for  creditors — Parol 
partition.  The  question  is  for  the  jury  where  the  evidence,  if  be- 
lieved, established  the  facts  that  the  defendant,  wife  of  the  assignor, 
acquired  a  vested  interest  in  the  land  in  controversy,  through  part  pay- 
ment of  the  purchase  money,  and  the  extent  of  her  interest  was  defined 
by  a  parol  partition  of  the  land  in  controversy,  before  an  assignment 
for  creditors;  that  in  the  sale  by  the  assignee  this  interest  was  except- 
ed; that  the  deed  by  the  assignee  shows  conclusively  that  it  was  not 
conveyed  to  the  purchaser  at  the  sale;  that  notice  of  claimant's  inter- 
est was  given  at  the  assignee's  sale,  and  that  the  defendant  held  pos- 
session continuously  from  the  time  of  the  parol  partition  until  the 
triaL    Snyers  t.  PkiUlps,  343. 

11.  Question  for  jury — Executor^ s  sale — Discharge  qf  lien.    Where 
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there  is  evidence  tending  to  show  that  at  an  execntor^s  sale  for  the 
payment  of  debts,  a  building  and  loan  association  authorized  the  di- 
vestitare  of  its  mortgage,  a  first  lien  upon  the  property,  the  said  lien 
to  be  relegated  to  the  fund,  the  quesUon  of  divestiture  and  payment 
is  one  to  be  submitted  to  a  jury.    Badders'  Est*)  465. 

12.  Question  for  Jury^Executor's  sale — Release  of  lien  by  building 
assoHation.  An  affidavit  of  defense,  in  a  suit  by  a  building  associa- 
tion, is  sufficient  which  alleges  that,  at  an  executor's  sale  of  the  prem- 
ises subject  to  the  mortgage,  the  authorized  attorney  of  the  association 
announced  that  the  sale  would  discharge  the  mortgage;  that  the  sale 
was  confirmed ;  that  the  association  presented  at  the  audit  a  claim  on 
the  fund  which  was  allowed  by  the  court  and  paid  by  the  executor. 
Bldg.  A  Loan  Assn.  t.  Badders^  462. 

13.  Question  for  jury—Ouaranty ^Continuing  guaranty^Evidence. 
The  terms  of  guaranties  and  the  circumstances  under  which  they  are 
given  differ  so  greatly  in  different  cases  that  no  very  definite  rules  for 
determining  whether  a  guaranty  shall  be  considered  a  continuing  one 
or  not,  can  be  given.  Certain  general  principles,  however,  are  well 
established;  that  the  instrument  is  to  be  construed  according  to  what 
is  fairly  to  be  presumed  to  have  been  the  understanding  and  intention 
of  the  parties,  without  any  strict  technical  nicety;  that  the  language 
should  not  be  strained  beyond  its  natural  import  for  the  purpose  of 
enlarging  the  guarantors  liability;  and  that  in  ascertaining  what  was 
the  understanding  of  the  paities  the  circumstances  accompanying  the 
whole  ti-ansaction  are  to  be  looked  to.    Denniston  T*  Schaal^  632. 

14.  Question  for  jury — Insurance — Insurable  interest  of  niece.  The 
insurable  interest  of  a  niece  in  the  life  of  an  uncle  by  whom  she  has 
been  brought  up  and  to  whose  support  she  has  contributed,  may  be 
properly  submitted  to  the  jury.    McGraw  Y.  Ins.  Co.,  488. 

15.  Question  for  Jury — Insurance — Unsound  health  of  insured.  The 
question  of  the  unsoundness  of  health  of  the  insured  at  time  of  in- 
sui*ance  is  properly  one  for  the  jury,  and  the  question  having  been 
fairly  submitted  on  conflicting  testimony  will  not  be  reviewed  by  the 
appellate  court    McGraw  T.  Ins.  Co.,  488. 

16.  Question  for  Jury— Libel — Damages — Character  of  libel  Where 
in  an  action  for  libel  tlie  undisputed  testimony  disclosed  that  there 
was  no  adequate  effort  made  upon  the  part  of  the  defendants  to  as- 
certain whether  the  statements  made  were  true  or  false  before  making 
the  publication,  the  question  of  privilege  was  properly  withdrawn 
from  the  jury  and  the  case  left  to  their  consideration  on  the  question 
whether  the  publication  complained  of  tended  to  injure  the  plaintiff 
in  his  good  name  and  reputation,  held  him  up  to  public  ridicule 
and  contempt,  and  injured  his  standing  in  society,  with  instructions, 
upon  affirmative  finding,  to  find  for  the  plaintiff  such  sum  as  they 
believed  would  be  proper  compensation  for  the  injury  resulting.  In- 
fant T.  Eeed,  550. 

17.  Question  for  Jury — Life  insurance — Unsound  condition  of  insured. 
The  condition  of  a  policy  sued  upon  provided  that  liability  was  condi- 
tioned on  the  fact  that  insured  was  in  sound  health  at  the  time  same 
was  issued.    The  insured  died  of  diabetes  and  the  case  turned  upon 
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the  inception  of  the  disease  prior  to  the  insurance.  Held,  that  in  riew 
of  the  vital  difference  in  the  testimony  of  defendant's  medical  witnesses 
the  burden  was  not  upon  the  court  to  settle  the  clinical  differences, 
and  that  the  question  was  for  the  jury.    Sehwarti  T*  Ib8«  €•*)  283. 

18.  Queationforjury — Mechanic' $  Uen — Old  or  new  building,  A  broom 
factory  subsequently  used  as  a  carpenter  shop  was  altered  into  a  dwell- 
ing house  and  many  changes,  additions  and  transformations  effected 
both  externally  and  within.  The  testimony  was  to  the  effect  that  the 
building  has  the  general  appearance  of  a  new  building  altogether  dif- 
ferent from  what  it  was,  the  external  changes  indicating  newness  of 
structure.  Held,  that  the  question  should  have  been  submitted  to  the 
jury.    Cfrable  t.  Helmaiit  824. 

19.  Qu€8ti(m  for  jury  —  Municipal  law  —  Independent  contractor. 
Where  there  is  evidence  tending  to  show  that  an  injury  for  which  the 
action  is  brought,  against  a  municipality  arose  upon  the  act  of  an  in- 
dependent contractor,  it  is  error  for  the  court  not  to  leave  the  question 
to  the  jury  under  adequate  instructions.  Hookey  T«  Oakdale  Ber- 
ougkf  404. 

20.  Question  for  Jury — Negligence — Contributory  negligence,  A  mu- 
nicipality is  liable  when  through  the  negligence  of  its  officers  a  side- 
walk is  permitted  to  fall  into  a  condition  dangerous  to  foot  passen- 
gers. 

Whether  a  citizen  Is  guilty  of  contributory  negligence  is  for  the 
jury  when  there  is  evidence  tending  to  show  that  he  used  a  defective 
sidewalk,  although  he  knew  its  condition  to  be  defective;  that  he 
avoided  as  much  of  the  walk  as  he  knew  to  be  dangerous  and  was  in- 
jured in  attempting  to  use  a  part  which  appeared  to  be  safe  and  which 
he  believed  to  be  so.    Evans  T«  BrookriUe  Boro.^  208. 

21.  Question  for  Jury — Negligences-Contributory  negligence  in  sudden 
peril,  A  man  driving  along  a  public  road  undergoing  repairs,  in 
avoiding  some  stones  on  his  right,  ran  into  a  fire  plug  on  the  left  of 
the  road.  He  permitted  his  horse  to  continue  on  a  trot  after  first 
sighting  the  stones  which  occupied  a  part  of  the  roadway,  for  a  long 
distance.  Held^  that  the  question  of  contributory  negligence  was 
properly  left  to  the  jury,    flookey  T.  Oakdale  Boroof  h,  404. 

22.  Question  for  Jury  —  Negligence — Master  and  servant — Unusual 
risk — Contributory  negligence.  A  blacksmith's  helper  employed  by 
an  electric  railway,  if  taken  upon  special  duty  to  repair  the  lines, 
which  is  admittedly  dangerous,  has  a  right  of  action  if  injured  in 
employment  to  which  he  was  ordered  without  warning  or  direction  as 
to  its  danger.  The  question  of  contributory  negligence  was  properly 
for  the  jury.    Stapleton  T.  Traetlon  Co.,  253. 

23.  Question  for  Jury — Negligence— Unusual  crowd — Dtfeetive  grat- 
ing. The  pavement  in  front  of  a  property  occupied  by  defendant's 
theatre  being  crowded  by  the  way-going  audience,  a  foot  passenger 
stepping  towards  the  house  line  to  avoid  the  crowd,  stood  upon  the 
grating  of  a  cellar  doorway  whei*e  her  foot  went  through  the  grating 
and  she  suffered  injury  thereof.  Heldj  that  the  question  of  the  de- 
fendant's negligence  was  for  the  jury.    Stewart  r*  Jermoiiy  609. 

24.  Question  for  Jury — Opening  judgment — Principal  and  surety.    It 
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is  alleged  on  a  motion  to  open  judgment  that  defendant  signed  a  note 
as  surety  and  delivered  same  to  plaintiff  with  the  understanding  that 
the  principal  was  to  sign;  subsequently  the  principal  refuses  to  sign, 
when  by  the  act  of  the  holder  of  the  note,  the  entire  nature  of  the 
obligation  is  changed,  and  it  is  entered  of  record  as  a  judgment  against 
him  as  principal.  Held,  that  the  credibility  of  these  statements  and 
the  proof  of  the  fact  alleged  should  have  gone  to  the  jury,  and  the 
judgment  should  have  been  opened.    Tohn  Y«  Shamaker^  820. 

25.  Question  for  jury — Proximate  cause.  Plaintiff's  husband,  conva- 
lescent from  typhoid  fever,  suffered  a  relapse  into  pneumonia  from 
which  he  died,  immediately  after  defendant  company  had  wrongfully 
cut  off  the  fuel  gas  whereby  the  plaintiff's  room  had  become  suddenly 
chilled.  Held,  that  the  breach  of  duty  in  turning  off  the  gas  was  not 
so  remote  a  cause  of  the  husband's  deatli  as  required  binding  instruc- 
tions for  the  defendant;  the  question  whether  defendant's  negligence 
was  the  proximate  cause  of  the  injury  was  for  the  jury  under  all  the 
circumstances  of  the  case.    Hoehie  T«  Heating  Co«f  21. 

26.  Question  for  jury -^Railroads — Master  and  servant — Negligence. 
Kingan  t.  Traetion  Co.,  436. 

27.  Question  for  jury — Vendor  and  vendee — Parol  evidence — Fraudu- 
lent representations.  Where  an  agreement  for  sale  of  land,  regular 
and  absolute  on  its  face  and  duly  executed  by  the  parties,  is  defended 
against  by  the  vendees  as  induced  by  false  and  fraudulent  representa- 
tions, and  the  court  leaves  the  question  to  the  jury  on  vendees'  own 
theory,  and  the  jury  finds  for  the  plaintiff,  tlie  evidence  being  conflict- 
ing, it  ends  the  matter;  it  is  incumbent  on  the  vendees  to  satisfy  the 
jury  by  clear,  precise  and  indubitable  evidence  that  the  written  con- 
tract did  not  mean  what  it  said,  or  that  it  was  being  used  against  them 
for  a  fraudulent  purpose.    Walton  y  Caldwelly  143. 

PROXIMATE  CAUSE. 

1.  Tort^Cause  of  action^Negligence  of  gas  company — Question  for 
jury.    Hoehie  t.  Heating  Co«y  21. 

RAILROADS. 

1.  Master  and  servant — Negligence — Question  for  jury,  Klngan  T« 
Traction  Co.,  436. 

3.  Taxation — Railroad  property — Exemption — Controlling  test  In 
determining  the  liability  to  taxation  of  railroad  property  the  test  is  to 
be  found  in  the  distinction  between  that  which  is  indispensably  neces- 
sary to  the  operation  of  the  railroad  as  such,  and  that  which  is  neces- 
sary profitably  to  conduct  the  business  of  the  corporation.  Railway 
Co.  T.  Tenango  Co«y  304. 

REAL  ESTATE. 

1.  Agreement  to  sell  land — Remedy  for  rtfusal  to  make  title,  A  per- 
son having  agreed  to  convey  land  in  fee  where  his  estate  was  less  than 
a  fee,  the  proposed  vendee  has  a  right  to  insist  upon  a  deed  for  what- 
ever interest  the  covenantor  has,  or  to  repudiate  the  contract  and  sue 
for  whatever  money  he  had  paid.    Wlllsey  T.  WelU,  480. 
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2.  Contract — StipulcUed  eammisaion/or  sale  of  land— Broker's  HcenM 
— Evidence— Contract  for  servicee  for  sale  of  land.  Coles  T«  Meade^ 
334. 

RECORD. 

1.  Justice  qf  peace — Appeal — Essentials  qf  record,  Wllke  T.  Ca»p- 
belly  618. 

2.  Practice,  C  P. — Amendment  of  record — Unnecessary  party  plain- 
tiff.   Bell  T.  Irwin,  368. 

3.  Presumption  qf  regularity  and  Jurisdiction.  Where  the  record 
failB  to  disclose  the  name  of  the  jadge  maldng  the  order  confirming  a 
viewer's  report,  it  will  be  presumed  that  the  order  was  made  by  the 
judge  or  judges  authorized  to  sit  in  the  quarter  sessions.  So88  Twp* 
Boad,85. 

RES  JUDICATA. 

1.  Attacftment  execution — Creditor  has  no  standing  superior  to  drfend- 
ant.    Mengel  t.  Ins*  Co.,  491. 

2.  ConcluMteness  qf  decree  qf  orp/ums^  court  in  distribution.  The 
decree  of  the  orphans'  court  confirm! ug  an  account  is  conclusive  only 
as  to  the  funds  distributed,  and  does  not  bind  the  court  when  another 
account  in  the  same  estate  comes  before  it  for  distribution.  Lease  T« 
Ensmisgery  320. 

3.  Road  law — action  qf  Jury  qf  view.  Terona  Borough's  Appeal, 
340. 

RIPARIAN  RIGHTS. 

1.  Diversion  qf  waters —  Water  company  and  glass  company.  A  water 
company  being  an  upper  riparian  owner,  and  a  glass  company  a  lower 
ripanan  owner,  have  the  lights  of  riparian  owners  only  to  the  stream 
on  which  they  abut;  it  follows  that  the  latter  may  maintain  an  action 
to  recover  such  actual  and  special  damages  as  it  sustained  in  conse- 
quence of  the  detention  and  diversion  of  the  water,  notwithstanding  iu 
predecessor  in  title  had  a  right  of  action  in  which  he  could  have  recov- 
ered nominal  damages  for  the  infringment  of  his  right  to  the  natui-al 
flow  of  the  water  during  his  ownership.    Glass  Co.  T«  Water  Co*,  563. 

2.  Riparian  owners — Ordinary  and  extraordinary  use  of  water.  A 
riparian  owner  has  the  right  to  the  use  of  the  stream  as  an  incident 
to  the  land  for  ordinary  purposes,  and  also  for  cei'tain  pui7>ose8  which 
are  called  extraordinary,  provided  in  such  extraordinary  use  he  does 
not  materially  diminish  its  quantity  or  impair  its  quality.  The  rea- 
sonable use  by  a  glass  company  for  manufacturing  purposes  is  an  in- 
cident to  riparian  ownership  by  the  company  of  which  an  upper 
riparian  owner  who  has  exhausted  the  water,  by  illegal  diversion 
thereof,  has  no  standing  to  complain.    Glass  Co.  T*  Water  Co.,  563. 

3.  Riparian  rights  run  with  land—Eminent  domain.  Glass  Co.  v. 
Water  Co.,  563. 

4.  Upper  and  lower  owners — Use  qf  waters.  Ownership  of  land  does 
not  include  ownership  of  the  water  which  flows  over  or  past  it    The 
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right  wliich  the  owner  has  is  to  the  use  of  it  in  common  with  the  other 
owners  as  an  incident  to  the  land.  • 

For  many  purposes — for  example,  for  domestic  use  and  for  water- 
ing cattle — the  riparian  owner  may  divert,  detain  and  even  consume 
the  water  without  regard  to  the  effect  which  such  use  may  have,  in 
case  of  deficiency,  upon  proprietors  lower  down  the  stream;  but  he 
has  not  in  all  respects  an  equal  right  thus  to  divert,  detain  or  consume 
the  water  for  purposes,  which,  although  the  same  in  kind,  are  in  no 
way  connected  with  the  use  of  the  land.  Glass  Co*  T*  Water  Co.^ 
563. 

ROAD  LAW. 

1.  Accidental  and  trivial  omission  in  drqft  not  fatal.  The  objection 
that  the  draft  does  not  show  on  its  face  the  name  of  the  public  road 
at  the  end  of  which  the  proposed  road  begins  is  not  fatal  to  the  repoi*t. 
Boss  Twp.  Road,  85. 

2.  Action  of  Jury  ofview^Res  Judicata,  An  oi*dinance  was  passed 
declaring  a  street  open  for  public  travel;  this  ordinance  was  never 
published  and  no  notice  was  served  on  parties  affected  thereby.  No 
notice  of  appointment  of  viewers  for  assessment  of  damages  accruing 
to  the  land  of  certain  persons  specifically  named  were  given.  Held, 
that  the  action  of  the  viewers  cannot  prejudice  the  rights  of  any  per- 
son not  affected  by  notice  of  such  proceeding.  Yerona  Borough's 
Appeal,  340. 

3.  Appeals — Practice^  C,  P, — Interlocutory  order  In  road  cases,  Mc- 
Manns'  Appeal,  65. 

4.  Appeals  from  Jury  qfview — Practice,  C,  P. — Act  qfMay  26,  J891. 
No  disputed  question  of  fact  can  be  considered  by  the  appellate  court 
on  an  appeal  from  the  decree  of  the  common  pleas  dismissing  excep- 
tions to  an  award  by  a  jury  of  viewers  appointed  to  assess  damages 
for  the  opening  of  a  borough  street  The  remedy  specifically  desig- 
nated by  the  Act  of  May  26, 1891,  P.  L.  116,  is  by  an  appeal  and  trial 
by  jury.    Yerona  Borough's  Appeal,  340. 

6.  Benefits  cannot  be  set  off  against  damages  when  found  separately. 
Benefits  amounting  to  $292  having  been  assessed  against  a  property 
for  grading  of  a  street,  plaintiff  appeals  from  the  report  of  the  view- 
ers  in  not  allowing  him  any  damages,  an  issue  being  framed.  The 
jury  find  that  plaintiff  had  suffered  damages  to  the  extent  of  $500. 
On  a  rule  for  a  mandamus  execution,  held,  that  defendant  was  not 
entitled  to  set  off  and  deduct  the  benefits  from  the  damages;  that  the 
city's  claim  for  the  benefits  is  a  lien,  a  proceeding  in  rem  upon  which 
it  must  proceed  regularly  upon  sci.  fa.,  while  if  deducted  from  the 
verdict  for  damages  the  plaintiff  would  be  compelled  to  pay  it  as  if  it 
were  a  personal  charge.    Hopper  ?•  Pittsburg,  41. 

6.  Dedication  by  plots  rrferred  to  and  streets  designated,  A  call  for 
a  street  as  a  boundary  which  simply  has  been  projected  by  a  munici- 
pality, but  not  opened,  does  not  oi*dinarily  raise  a  presumption  of 
dedication  which  will  estop  the  owner  from  claiming  damages  when 
it  is  opened;  but  when  an  owner  makes  a  plot  on  which  spaces  are 
left  indicating  the  dedication  of  streets  not  previously  projected  by 
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the  public  aathorities,  and  sells  lots  with  refereooe  to  the  plot,  he 
canndt  recall  his  dedication  but  leaves  the  streets  to  be  opened  by  the 
proper  local  authorities  at  such  time  as  the  public  interest  maj  re- 
quire, and  of  this  they  are  the  judges.  Such  dedication  operates  as  a 
relinquishment  of  all  claims  for  damages  for  the  use  of  the  land  for 
street  purposes.    Ulgginn  T.  SharoD  Borough,  92. 

7.  Extension  qf  titvoern^  time— Practice,  Q.  5.  The  act  of  1836  re- 
quires viewers  to  report  at  the  next  term  after  their  appointment,  but 
it  is  within  the  power  of  the  coui't  in  the  exercise  of  a  sound  discre- 
tion, to  extend  the  time  for  viewing  and  reporting  by  a  continuance 
of  the  order  unUl  Uie  next  succeeding  term.  The  extension  must  be 
made  during  the  term  at  which  it  was  originally  returnable,  but  there 
is  no  authority  for  the  proposition  that  it  cannot  be  made  if  there  has 
not  been  a  partial  execution  of  the  order  before  the  return  day. 

Where  the  order  has  been  regularly  continued  the  viewers  have  all 
the  powers  both  as  to  viewing  and  reporting  that  they  had  under  the 
original  order.    Boss  Twp.  Boad,  86. 

8.  Laches — Delay  in  filing  viewers'  report — Ofijection  must  be  promptly 
made.  An  irregularity  in  filing  report  of  viewers  one  week  after  the 
next  term  of  court  following  their  appointment,  is  cured  by  defend- 
ant's laches  in  objecting  only  after  more  than  a  year  had  intervened, 
during  which  time  defendant  had  acquiesced  in  the  regularity  of  the 
report,  and  plaintiff  had  been  permitted  to  go  to  the  expense  of  pre- 
paring for  trial.  Such  objection  must  be  made  in  reasonable  time. 
HiggiDS  T.  Sharon  Borough,  02. 

9.  Municipal  improvements — Appeal  from  separate  findings  qf  view- 
ers— Estoppel,  A  local  municipal  improvement  may  benefit  abutting 
property  in  one  way  and  damage  it  in  another. 

Viewers  being  appointed  to  assess  damages  and  benefits  arising 
from  grading,  paving,  etc.,  under  the  Act  of  May  16,  1891,  P.  L.  65, 
the  viewers  must  report  the  damage  and  benefits  separately.  An  ap- 
peal may  be  so  taken  as  to  secure  an  issue  framed  as  to  both  ques- 
tions, but  there  is  nothing  in  the  scope  of  the  statute  to  prevent  the 
parties,  with  consent  of  the  court,  from  limiting  the  scope  of  the 
appeal  to  one  of  the  questions,  and  when  the  appeal  is  taken  from  fail- 
ui*e  to  award  damages  the  plaintiff  is  estopped  from  asserting  tha^ 
the  appeal  ipso  facto  superseded  and  wiped  out  the  benefit  assessment. 
Hopper  T.  Pittsburg,  41. 

10.  Partial  imposition  cf  proposed  road  on  another.  While  it  is  true 
that  a  road  cannot  generally  be  located  on  another  regularly  laid  out 
and  opened,  yet  it  may  be  so  laid  out  on  another  so  far  as  it  may  be 
necessary  to  reach  the  point  of  ending  called  for  in  the  order.  BOM 
Twp.  Boad,  85. 

11.  Practice,  C,  P. — Proceedings  to  assess  damages  for  widening  and 
grading.  Where  the  grading  and  widening  of  a  street  are  done  at  the 
same  time,  proceedings  for  the  appointment  of  viewers,  commenced 
by  petition  in  the  common  pleas,  to  assess  the  damages  for  both  in 
the  one  proceeding  and  by  the  same  viewers  or  by  the  same  jury  on 
appeal,  are  proper  and  regular.    Higgins  T.  Sharon  Borough,  92. 

12.  Si^lency  qf  petition  to  vacate  portion  qf  road.    A  petition  for 
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vaoatioii  of  a  public  road  as  laid  out,  sets  forth  sufficient  to  justify 
the  court  in  taking  action  wHen  it  explicitly  alleges  that  the  road  is 
inoonyenient,  impracticable,  expensive  and  difficult  to  open  and  bur- 
densome and  expensive  to  maintain,  assigning  pai*ticularly  the  reasons 
sustaining  such  allegations..  An  objection  that  the  vacation  of  the 
portion  of  the  road  aslced  for,  will  result  in  a  cul  de  sac  is  untenable, 
when  it  appears  the  road,  as  changed  by  the  viewers,  ends  at  a  plan  of 
lots  having  streets  dedicated  to  public  use  and  connecting  with  tlie 
original  destination  through  other  streets.     Sholer  Twp.  Road)  270. 

13.  Unauthorized  improvement  of  streets  by  lot  owners.  The  control 
of  streets  or  roads  and  the  gi*ades  and  changes  made  thereon  are  not 
to  be  determined  by  the  abutting  owners  but  are  by  statute  placed 
under  the  control  of  the  local  municipal  authorities.  It  follows  that 
an  abutting  owner  has  no  right  to  take  possession  of  a  public  road  oi 
street  and  change  its  grade,  without  authority  from  the  body  having 
it  under  statutory  control,  and  when  such  action  is  taken  a  right  of 
action  enures  to  other  abutting  owners.    McCarthy  T.  L*  &  I.  €o«f  641. 

14.  Vacation  of  road — Adeqtiacy  of  petition,  A  petition  for  the  vaca- 
tion of  an  entire  private  road  is  sufficient  which  sets  out  that  the  road 
is  useless,  inconvenient  and  burdensome.  Glenfleld  Boroagh  Bead) 
222. 

15.  Vacation  of  road — Jurisdiction,  Q.  8.  Glenfleld  Borough  Boad^ 
222. 

16.  Vacation  qf  road  —  Jurisdiction,  Superior  Court,  Glenfleld 
Borough  Boad,  222. 

RULE  IN  SHELLEY'S  CASE. 

1.  Words  and  phrases,  A  devise  for  life  may  be  enlarged  to  a  fee 
simple  or  fee  tail  by  a  limitation  upon  the  death  of  the  devisee  to  his 
heirs.  Such  limitation  will  arise  not  only  from  the  use  of  the  word 
*'  heirs  *'  but  from  any  equivalent  expression  not  restrained  in  effect  by 
a  different  intent  appearing  from  the  will  as  a  whole.  Authorities  on 
this  point  reviewed.    Seybert  r.  Hibbert,  537. 

RULES  OF  COURT. 

1.  Practice,  Superior  Court — Assignment  of  error,  BodOTlnsky  T« 
Knitting  Co.,  636. 

2.  Practice,  Superior  Court — Defense  not  raised  below.  When  tlie 
question  of  insurable  interest  was  not  raised  below,  it  will  not  be  con- 
sidered in  the  appellate  court  especially  when  such  allegation  is  not 
part  of  defendant's  affidavit  as  required  by  the  rules  of  court  of 
Allegheny  County.    McGraw  T«  Ins.  Co.,  488. 

SALE. 

1.  Coal  lease —  When  construed  as  a  sale  of  coal,  Finnegan  T*  Stlne- 
man,  124. 

2.  Delivery  f,  o.  b, — ResponsiMUty  for  delay  in  transportation.  Where 
a  contract  for  sale  of  goods  obliges  the  vendor  to  deliver  f.  o.  b.  at 
Duquoin,  Illinois,  the  common  carrier  at  the  place  of  shipment  becomes^ 
the  vendee's  agent  and  is  answerable  for  the  damages,  if  any  result. 
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from  needleM  delay  in  transporting  tlie  goods  to  vendee  in  Pennsyl- 
vania.   Mfg.  Co.  T.  HIltOBy  184. 
8.  Delay  in  delivery—Measure  ctf  damages.    Mfg.  Co.  T.  Hilton » 184. 
4.  Shipment  qf  goods — Misdirection — Shipper's  responsibility.    Mfg. 
Co.  T.  HlitOB,  184. 

SET-OFF. 

1.  Road  law — Benefits  cannot  be  set  off  against  damages  wJ^n  found 
separately — Municipal  improvements — Appeal  from  separate  findings  of 
viewers— Estoppel.    Hopper  t.  Pittsburgy  41. 

SHERIFFS  SALE. 

1.  R^usal  to  make  title— Remedies — Evidence— Sheriff's  scUe  ofequit- 
able  interest.  A  party  agreeing  to  convey,  having  put  it  oat  of  his 
power  to  do  so  by  a  conveyance  to  some  one  else,  the  other  contract- 
ing party  may  with  his  equitable  title  follow  the  land  if  the  grantee 
took  title  with  notice;  or  he  may  sue  the  party  to  the  contract  for  the 
recovery  of  money  paid. 

Where  such  grantee,  however,  takes  title  without  notice,  a  sheriffs 
tale  of  the  contracting  party's  alleged  equitable  estate  is  inoperative, 
and  evidence  of  such  sale  is  incompetent  in  a  suit  between  the  parties 
to  the  agreement  of  sale  to  recover  the  purchase  money  paid.  Willsey 
T.  Wellfly  480. 

SroEWALK. 

1.  D^ect  in  sidewalk— Xegligence— Unusual  crowd,  Stewart  T. 
JermoDy  609. 

2.  Municipal  claim— Act  qf  1S91  not  exclusive  as  to  remedy.  Pitts- 
burg T.  Daly,  528. 

8.  Negligence — Contributory  negligence — Qtitstian  for  Jury.  Erans 
T.  BrookviUe  Boroagh,  298. 

SPECIFIC  PERFORMANCE. 

1.  Parol  contract — Primary  essentials.  To  sustidn  an  action  for  the 
specific  performance  of  a  parol  contract  for  the  sale  of  land,  the  first 
essential  is  to  prove  the  contract  and  its  part  performance. 

Specific  performance  will  not  be  decreed  when  from  the  facts  as 
found  it  is  clear  that  the  minds  of  the  parties  never  met  and  assented 
to  the  same  thing  in  the  same  sense,  without  which  meeUng  of  minds 
there  could  be  no  contract    School  Bist*  T.  Snyder,  228. 

STATUTES. 

1.  Act  qf  April  22, 1889,  P.  L.  Z9— Constitutional— Boroughr— Power 
to  license  hacks.    Kittanning  Borough  v.  Moatgomery,  196. 

2.  Actqf  1895  creates  no  lien  for  taxes.    Thenrer's  Appeal,  225. 

8.  CoUateral  heirs— AcU  of  ApHl  27, 1855,  P.  L.  368  and  June  80, 1885, 
P.  L.  251,  construed.    MoCoDsell'8  Est.,  120. 

4.  Constitutional  law— Sufficiency  qf  title.  The  title  of  the  Act  of 
May  16,  1891,  P.  L.  69,  is  neither  defective  nor  misleading  so  as  to  re- 
quire the  court  to  declare  it  void.    Everything  which  the  nature  of  the 
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sabject  of  the  title  reasonably  suggests,  as  necessary  or  appropriate 
for  the  accomplishment  of  its  expressed  purpose,  is  sufficiently  indi- 
cated therein.    Pittsborgr  T.  Daly,  528. 

5.  Etidence—Acts  qf  1887,  P.  L.  158  and  1891,  P.  L.  287— Competency 
of  surviving  party.    Gold  r.  Scott»  262. 

6.  Implied  repeal  follows  evident  substitution.  A  subsequent  statute 
revising  the  whole  subject-matter  of  a  former  statute  and  evidently 
intended  as  a  substitute  for  it,  although  it  contains  no  express  words 
to  that  effect,  operates  to  repeal  the  former.    Emsworth  BoroDghy  29. 

7.  Repeal  by  implication — Constitutional  law.  The  Act  of  June  2Q, 
1895,  P.  L.  389,  is  constitutional;  it  is  an  act  complete  in  itself  and 
does  not  fall  within  the  inhibitions  of  section  6  article  III.  of  the  con- 
stitution although  it  may  have  an  amendatory  effect  upon  other  stat- 
utes by  repealing  same  by  implication.  The  constitution  does  not 
make  the  obviously  impracticable  requirement  that  every  act  shall 
recite  all  other  acts  that  its  operation  may  incidentally  affect  either 
by  way  of  repeal,  modification,  extension  or  supply.  Emsworth  Bor- 
OHgh,  29. 

8.  Repeal  by  implication  a  question  of  legislative  intent  The  ques- 
tion of  the  repeal  of  statutes  by  implication  is  one  of  legislative  intent, 
and  all  rules  of  construction  have  in  view  the  ascertainment  of  tliat 
intention.    Emsworth  Borough,  29. 

9.  Taxation— Special  Act  of  1870,  P.  L.  936.  School  Dlst.  T.  Ry.* 
Co.,  79. 

STATUTE  OF  FRAUDS. 

1.  Parol  agreement  to  abandon  an  easement — Executed  contract — Evi- 
dence. A  parol  contract  for  the  abandonment  of  an  easement  will  be 
sustained  when  such  an  agreement  has  been  so  far  executed  as  to 
make  it  inequitable  to  rescind  the  same. 

Proceedings  being  pending  for  opening  a  public  road,  over  lands 
servient  to  an  easement  of  right  of  way,  the  owner  of  the  dominant 
tenement  made  a  parol  agreement  with  the  owner  of  the  servient  tene- 
ment that  if  he  would  refrain  from  objecting  to  the  road  he,  the  owner, 
would  release  his  right  of  way.  Acquiescence  being  thus  obtained 
and  the  road  opened,  such  parol  agreement  becomes  executed  and  can- 
not be  repudiated  because  not  in  writing— but  the  question  of  alleged 
abandonment  must  be  submitted  to  the  juiy  under  adequate  instruc- 
tions.   Hadson  r.  Watson,  456. 

STATUTE  OF  LIMITATIONS. 

1.  Criminal  law—D^ective  indictment — Bar  of  the  statute.  An  in- 
dictment is  fatally  defective  which  shows,  on  its  face,  that  it  was 
found  more  than  two  years  after  the  commission  of  the  offense,  and 
fails  to  allege  that  defendant  had  not  been  an  inhabitant  or  usual  resi- 
dent of  this  state  at  any  time  before  he  was  indicted.  Com*  T*  Wer- 
ner, 249. 

2.  Usury — Bight  of  recovery  barred  by  the  staiute.  Steere  T.  Oak« 
ley,  46. 

Vol.  V — 44 
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SUMMARY  CONVICTIONS. 

1.  Rult9  justifying  appealBfrom  a  magistrate  on  summary  cowoictions, 
or  suits  for  penalty.  An  appeal  from  the  judgment  of  a  magistrate 
for  a  penalty,  or  on  a  summary  conviction,  sliould  not  be  allowed, 
save  for  cause  shown,  and  to  ascertain  the  cause  alleged,  reference 
must  be  had  to  the  petition  presented  below,  and  the  appellate  court 
cannot  go  outside  the  petition  and  deal  with  the  case  as  though  it  had 
originated  on  a  certiorari  to  the  magistrate. 

Ordinarily  an  appeal  from  the  magistrate  ought  not  to  be  permitted, 
if  the  party  desiring  it  has  had  an  opportunity  fully  and  fairly  to  pre- 
sent his  case  before  the  magistrate  unless  a  doubtful  leg^  question  is 
involved  or  there  is  something  to  indicate  oppression,  corruption  or 
disregard  of  law  on  the  part  of  the  magistrate,  or  after-discovered 
evidence,  which  would  justify  a  new  trial  under  the  well-known  rules 
relating  to  new  trials. 

Absence  of  material  witnesses  is  not  a  sufficient  cause  for  allowance 
of  an  appeal,  it  not  being  intimated  that  a  continuance  was  asked  for 
and  refused.    Thompson  r.  Prestoiiy  154. 

SURFACE  WATER. 

1.  Easement^Rule  as  to  surface  drainage  (f  city  lots.  MeMahon  r. 
Thornton)  495. 

TAXATION. 

1.  Duplication  of  liens — Release  (^  costs  by  city.  Where  taxes  have 
been  liened  against  several  portions  of  land  owned  by  one  estate  instead 
of  against  one  large  tract,  the  apportionment  of  the  assessment  and 
liens,  affects  only  the  matter  of  costs.  The  offer  by  the  city  to  accept 
the  principal  of  the  taxes  in  dispute  with  interest,  and  the  costs  inci- 
dent to  the  satisfaction  of  one  lien  for  each  year,  presents  as  equitable 
a  result  as  defendant  should  attain.    Phila  T«  ThorloWy  600. 

2.  Municipal  law — Constitution  of  Penna. — Abatement  of  taxes  to 
meet  city^s  share  cf  street  pavement.  The  local  Act  of  May  9,  1871, 
P.  L.  030,  gives  to  the  city  of  Erie  the  right  to  pave  its  streets  at  the 
expense  of  the  city  or  of  the  abutting  property  owners  or  partly  at  the 
expense  of  the  city  and  partly  at  the  expense  of  the  abutters,  and  it 
may  by  ordinance  allow  the  latter  an  abatement  of  their  general  city 
taxes  on  the  same  property  equivalent  to  a  portion  of  the  assessment 
for  the  improvements  without  violating  sections  1  and  2  of  article  IX. 
of  the  constitution.  Such  ordinance  offends  neither  against  uniform- 
ity, nor  the  prohibition  of  exemption  from  taxation.  Erie  T*  Oris- 
wold,  132. 

3.  Railroad's  exemption  cf  repair  shop — Equity —-Jurisdiction,  Lots 
and  buildings  are  exempt  from  local  taxation  when  used  as  the  gen- 
eral repair  shops  of  the  plaintifTs  railroad  where  the  use  is  exclusive 
and  limited  to  repairs  and  rebuilding,  in  reconstructing  and  restoring 
from  dangerous  to  safe  conditions  the  motive  and  rolling  stock  of  the 
company  after  accidental  injury  and  natural  wear  and  tear. 

Equity  will  enjoin  an  attempt  to  collect  taxes  levied  on  such  prop- 
erty.   Railway  Co.  t.  Tenants  Co.,  304. 

4.  Railroad  property— Exemption^Controlling  test.    In  determining 
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the  liability  to  taxation  of  railroad  property  the  test  is  to  be  found  in 
the  distinction  between  that  which  is  indispensably  necessary  to  the 
operation  of  the  railroad  as  such,  and  that  which  is  necessary  profita- 
bly to  conduct  Uie  business  of  the  corporation.  Railway  Co*  T* 
Tenant  Co.,  304. 

5.  Boad  taxes — Collectible  in  money  on  failure  to  contract  to  work  out. 
The  right  to  work  out  a  road  tax  as  provided  by  the  Act  of  April  15, 
1834,  P.  L.  509,  which  is  distinctly  i*eserved  by  the  Act  of  June  25, 
1885,  P.  L.  187,  exempts  the  taxes  so  worked  out  from  collection;  but 
upon  a  failure  to  make  a  contract  for  working  out  such  taxes  as  is 
provided  for  in  the  6th  section  of  the  Act  of  April  2,  1867,  P.  L.  668, 
the  taxes,  levied  upon  the  citizens  failing  to  make  the  contract,  are 
payable  in  money  and  are  collectible  as  other  taxes  of  like  character. 
Fergrnson  t.  Moore»  353. 

6.  Special  Act  of  1870,  P.  i.  9^o— -Statutes,  The  special  act  of 
April  6,  1870,  P.  L.  935,  relative  to  taxing  railroads,  coal  banks,  etc., 
in  Hickory  township,  Mercer  Co.,  was  intended  to  impose  a  school 
tax  on  collieries  and  property  belonging  thereto.  The  legislature  did 
not  have  in  contemplation  railroads  which  might  thereafter  pass 
through  the  township  having  no  connection  with  collieries.  The  main 
plant  which  the  legislature  had  in  view  was  the  coal  bank.  Sehool 
Dist.  T.  By.  Co.,  79. 

7.  Taxes — Statutes — Act  of  1895  creates  no  lien.  The  Act  of  May  22, 
1895,  P.  L.  Ill,  providing  for  the  payment  of  taxes  which  are  liens  on 
land  sold  under  execution  out  of  the  proceeds,  and  the  divestiture  of 
the  lien  does  not  operate  to  create  a  lien  not  before  existing,  nor  can 
it  apply  to  taxes  not  indicated  by  its  title. 

The  title  contains  nothing  looking  to  the  payment  of  taxes  which 
are  not  liens,  and  its  provisions  cannot  be  extended  beyond  the  scope 
of  its  expressed  pui-pose.    Theurer's  Appeal^  225. 

8.  Wife  not  an  occupier  of  husband's  real  estate — Act  of  1834.  The 
wife  is  not  such  an  occupier  of  the  husband^s  real  estate,  whilst  he  is 
himself  occupying  the  same,  within  the  meaning  of  sec.  46  of  the  Act 
of  April  15,  1834,  P.  L.  509,  as  to  make  her  separate  property  liable 
for  the  taxes  assessed  and  levied  against  the  husband.  Ferguson  t. 
Moore,  349. 

TENANTS  IN  COMMON. 

1.  Contracts  of  tenants  in  common — Question  for  jury.  Heeter  T. 
Lyon,  260. 

TITLE. 

1.  Refusal  to  make  title — Remedies — Evidence — Sheriff^s  sale  of  equit- 
able interest.    WiUsey  Y.  Wells,  480. 

2.  Title  by  estoppel— Sale  by  administrator  estops  administrator  as 
such,    Kellerman  r.  Miller,  443. 

TORT,  see  Actions. 

TRESPASS,  see  Actions. 
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TRUSTS  AND  TRUSTEES. 

1.  Church  law — Naked  trusteeB — Secession  from  the  church — Ivjunc- 
Uon.    Garrett  r.  Kaoe,  475. 

TURNPIKE  COMPANIES. 

1.  Eminent  domaiiv—Act  of  1874.    McManos'  Appeal,  65. 

2.  Words  and  phrases — Turnpike  road  d^ned,  A  turnpike  road  is 
a  public  highway;  every  traveler  has  the  light  to  use  it  upon  paying 
toll;  it  cannot  be  closed  against  public  use;  its  obstruction  is  a  public 
nuisance  for  which  indictment  will  lie.    McManns'  Appeal)  65. 

ULTRA  VIRES. 

1.  Contract — Board  of  directors — Minority  action.  Cnrry  r.  Ceme- 
tery Assn.,  289. 

USURY. 

1.  Right  qf  recovery  barred  by  the  statute,  A  final  settlement  and 
payment  having  been  made  in  1887,  of  a  loan  secured  by  judgment  on 
which  usurious  interest  had  been  paid  from  time  to  time,  a  suit  brought 
in  1889  to  recover  tlie  usury  is  barred  by  the  Act  of  May  28,  1858, 
P.  L.  622.    Steere  t.  Oakley,  46. 

2.  Usury  may  be  implied  from  circumstances.  The  reservation  of 
more  than  legal  interest  may  be  implied  from  circumstances;  when  a 
debtor  making  payments  specifically  as  interest,  knowingly  pays  more 
than  the  legal  rate,  it  is  a  payment  of  usurious  interest  reserved  or 
oouti'acted  for  within  the  statutory  meaning.    Steere  T*  Oakley,  46. 

3.  Voluntary  payment — Duress,  There  can  be  no  duress  in  law  ex- 
cept by  an  unla'wful  act  There  is  no  duress  involved  in  a  Uireat  to 
enforce  a  legal  demand  in  a  legal  manner.  Payments  of  usurious 
interest  for  extension  of  time  made  under  threat  of  legal  proceedings 
on  an  overdue  obligation  cannot  be  said  to  be  extorted  by  duress,  or  to 
be  other  than  voluntary  payments  of  usurious  interest  Steere  T« 
Oakley,  46. 

4.  When  knowledge  qf  presumed.  Where  a  debtor  knows  at  the  out- 
set the  exact  amount  of  interest  accruing  for  a  year  at  the  legal  rate, 
and  thereafter  voluntarily  pays  more  than  this  sum  annually  as  inter- 
est on  the  same  debt,  he  will  not  be  permitted  to  recover  it  back  after 
the  lapse  of  six  months,  under  the  pretense  that  he  did  not  know  that 
the  creditor  was  charging  more  than  six  per  cent   Steere  T*  Oakley,  46. 

VAGRANTS. 

1.  Constables*  fees— Statutes^Repeal  of.  Hays  T.  Camberland,  159. 

VENDOR  AND  VENDEE. 

1.  Deed — Conflicts  between  monuments  and  description.  HigrSTlns  T* 
Sharon  Boroagh,  92. 

2.  Executor* s  powers — Dedication — Estoppel.  Hlgglns  T*  Sharon 
Borough,  92. 

3.  Parol  evidence— Fraudulent  representations— ^estion  for  Jury, 
Walton  T.  CaldweU,  143. 
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VENDOR  AND  XE^DEE— continued. 

4.  SMpment  of  goods— Misdirection — Shipper  s  responsibility.  Goods 
directed  to  be  shipped  to  *^  Newton  Station,  McKean  Co.,  Pa.,  via  or 
on  B.,  K.  A  P.  Ry.*'  were  shipped  marked  Newtown  Station,  McKean 
Co.,  Pa.  and  went  first  to  another  place  in  Penna.  known  as  Newtown 
and  its  arrival  was  thereby  delayed.  Heldy  That  an  affidavit  alleging 
misdirection  was  insufficient  to  shift  the  burden  of  delivery  from  the 
carrier  to  the  shipper,  it  not  being  alleged  that  the  Newtown,  where 
the  goods  firat  went,  was  in  McKean  Co.    Mfg.  Co.  r.  HiltODy  184. 

WARRANTY. 

1.  Contract  — Breach  cf  warranty— Question  for  jury.  Floyd  T. 
Hotchkiss,  216. 

2.  Contract — Time  of  delivery.  A  statement  that  goods  purchased 
** could  be  delivered  promptly'*  does  not  constitute  an  express  war- 
ranty as  to  time  of  delivery;  the  contract  only  requires  delivery  in  a 
reasonable  time.    Mfg*  Co*  T.  Htltoii)  184. 

WATERS  AND  WATER  RIGHTS. 

1.  Blparian  rights— Upper  and  lower  owners — Use  cf  waters — Illegal 
diversion — Right  of  action — Riparian  rights  run  tolth  land — Eminent 
domain — Diversion  of  waters — Water  company  and  glass  company — 
Riparian  owners— Ordinary  and  extraordinary  use  qf  water — Illegal  di- 
version by  upper  riparian  owner— Measure  of  damages.  Glass  Co.  T. 
Water  Co.,  563. 

2.  Surface  water.  Rule  as  to  drainage  of  city  lots.  McMahon  T. 
Thornton,  495. 

WIDOWS  EXEMPTION. 

1.  Effect  of  husband's  death,  subsequent  to  levy,  on  a  Judgment  with 
waiver.    Beetem  &  Co.  t.  Geti,  71. 

2.  Priority  of  liens.  While  a  debtor  may  not  alter  the  established 
priority  of  liens,  nor  deprive  a  later  creditor  of  his  equity  to  liave  senior 
liens  paid  out  of  a  fund  that  they  can  reach  but  he  cannot,  there  is  no 
limit  to  the  power  of  the  legislature.  The  statutory  exemption  in  the 
widow's  favor  is  regarded  as  a  preferred  claim  or  gift  of  the  law, 
prompted  by  considerations  of  public  policy.  The  intention  of  the 
law  is  to  give  her  claim  precedence  to  all  liens  except  mortgages  and 
liens  for  purchase  money  of  the  land  in  question,  provided  that  in 
making  distribution  in  that  manner  the  established  priority  of  the 
liens  is  not  disturbed.  A  widow's  exemption  cannot  be  defeated  by 
later  liens  when  she  has  not  by  her  own  act  or  omission  forfeited  or 
waived  it    Beetem  &  Co.  t.  Getz,  71. 

3.  Reasonable  time  for  making  claim.  The  law  fixes  no  time  limit 
within  which  the  claim  for  exemption,  either  under  the  Act  of  April  0, 
1849,  P.  L.  533,  or  the  Act  of  April  14,  1851,  P.  L.  613  shall  be  made. 
It  must  be  made  within  a  reasonable  time  after  the  right  accrues,  but 
what  is  a  reasonable  time  must  depend  upon  the  circumstances  of  each 
particular  case.    Beetem  &  Co.  r.  Oetz,  71. 

4.  When  appraisement  nonessential.  Where  a  widow's  exemption  is 
claimed  oat  of  real  estate  levied  upon  but  unsold  in  husband's  lifetime 
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it  is  not  coDclusive  against  her  right  to  cUim  out  of  the  proceeds;  if 
the  widow  makes  a  proper  demand,  and  does  what  the  Uiw  requires 
of  her  to  obtain  her  exemption,  she  may  claim  it  out  of  the  fund  aris- 
ing from  the  judicial  sale  of  the  real  estate  although  no  appraisement 
tliereof  has  been  actually  made.    Beetem  &  Co*  T*  CfetSy  71. 

5.  When  payable  out  qf  real  estate  in  absence  of  appraisement..  If  a 
widow,  who  is  neither  executrix  nor  administratrix  and  has  not  been 
guilty  of  laches,  makes  a  demand  for  an  appraisement  of  her  deceased 
husband^s  real  estate,  before  an  order  of  sale  for  the  payment  of  debts 
is  asked  for,  she  may  claim  her  exemption  out  of  the  fund  arising 
from  the  sale,  although  no  appraisement  has  been  made.  Gibson's 
Est.,  57. 

WILL. 

1.  Construction — Ind^nite  failure  of  issue  —  Words  and  phrases. 
Upon  a  devise  over  on  failure  of  issue,  or  by  expressions  of  like  import, 
an  indefinite  failure  is  understood;  those  in  remainder  taking  nothing 
until  the  entire  line  of  issue  is  extinct 

Authorities  collated  and  reviewed.    Seybert  T«  Hibbert*  537. 

2.  Construction — Rule  in  Shelley^ s  case — Estate  tail — Indefinite  fail- 
ure qf  issue.  The  devise  in  controveray  was  in  the  following  terms: 
**  I  leave  and  bequeath  to  my  four  younger  sons,  Jonathan  T.  Phillips, 
David  Phillips,  Timothy  Phillips  and  John  Phillips  all  the  residue  of 
my  farm  together  with  the  coal  scaffold  at  the  river  and  lot  belonging 
to  it  during  their  natural  lifetime  to  be  equally  divided  amongst  them 
in  quantity  and  quality  and  providing  any  of  them  dies  without  heirs 
the  shara  of  the  deceased  shall  be  divided  amongst  the  surviving  ones 
and  at  their  death  to  be  divided  amongst  their  children  and  so  on  from 
one  generation  to  another.*'  '  Ueld,  (1)  That  the  failure  of  issue  in 
contemplation  is  an  indefinite  failure  of  issue;  (2)  That  the  estate  pass- 
ing to  the  first  devisees  is  an  estate  tail  converted  by  the  statute  into 
an  estate  in  fee  simple.    Seybert  T*  Hlbbert,  537. 

3.  First  devisee  as  a  root  of  new  succession — Rule  in  Shelley^s  case. 
Where  the  general  intention  is  that  the  first  devisee  shall  be  the  root 
of  a  new  succession,  and  that  those  in  remainder  shall  take  as  his 
heirs  either  general  or  lineal,  they  take  by  descent  from  him;  conse- 
quently the  estate  given  to  him  must  be  a  fee,  since  nothing  but  an 
inheritable  estate  can  be  taken  by  descent    Seybert  r*  Hibberty  537. 

4.  Inconsistent  estates — General  and  particular  intent.  A  testator 
cannot  create  estates  inconsistent  or  incompatible  with  each  other,  and 
a  particular  intent  must  yield  to  a  general  intent,  when  necessaiy  to 
preserve  the  compatibility  of  the  estate  created.  Seybert  T*  Hib- 
beri,  587. 

5.  Interpretation—Equality  among  children.  It  is  a  well-established 
rule  of  law  that,  in  all  efforts  to  reconcile  statements  in  wills  of  dece- 
dents or  to  interpret  the  meaning  of  the  same,  it  must  be  done  with 
the  great  object  in  view, — that  of  equality  among  the  children. 

Specific  bequests  having  been  made  to  grandchildren  which  aggre- 
gate the  full  distributive  share  that  would  have  passed  to  their  parent 
if  living,  these  grandchildren  are  not  entitled  to  share  In  the  residuary 
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^ii^  estate  under  the  following  clause:  "And  lastly,  all  the  residuary  is  to 

¥^  be  divided  equal."    Mehard's  Est.,  336. 

^^  6.  Bule  of  construction.    Where  well  considered  and  unimpeached 

-'°^i>t  adjudications  have  assigned  to  certain  forms  of  disposition  a  determi- 

nate result,  the  courts  are  bound  by  it  as  an  ascertained  law  of  con- 
Ifa  struction.    Seybert  T.  Hibbert,  537. 

^D  7.    Rule  of  construction — Technical  language.    Where  a  testator  uses 

^  words  without  explanation  or  qualification  in  the  context  which,  ac- 

ebts  cording  to  a  settled  rule  of  law,  import  an  estate  tail  or  a  fee  simple, 

sin^  the  legal  meaning  of  the  will  is  to  prevail  as  the  actual  meaning  of  the 

»'j  testator.    Seybert  r.  Hibbert,  537. 

WORDS  AND  PHRASES. 

1.  ''Heirs''— Rule  in  Shelley's  case,    Seybert  T.  Htbbert,  587. 
ti     •  2.  "  Indefinite  failure  of  issue."    Seybert  T.  Hibbert,  537. 

;  3.  ''Intent"  not  equivalent  to  "attempt" — Covenant  against  removal. 

f  Kleiu  T.  McFarlandy  110. 

4.  *'  Profits."  Profits  import  the  net  amount  made  after  deducting 
any  proper  expense  incident  to  a  business.  Lepore  T*  Bldg*  &  Loan 
Assn.)  276. 

5.  "Sudden  peril"— Rules  of  conduct.  Hookey  r.  Oakdale  Bor- 
ODgh,  404. 

6.  **  Turnpike  road"  d^ned.    McMauus'  Appeal^  65. 
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